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PREFACE. 


The  period  at  which  the  following  Reports  commence 
18  Michaelmas  Term,  1830,   when  the    enactment  of 
1 1  Geo,  4.  and  1  W.  4.  c.  70.  sect.  10.  —  that "  all  per- 
sons  admitted  or  admissible  to  practise  as  attomies  in 
the  Courts  of  King's  Bench  and  Common  Pleas  shall 
be  admissible  in  like  manner  as  attomies  of  the  Court 
of  Exchequer*' — came  into  operation.   That  clause  went 
on  to  provide,  that  such  persons,  when  so  admitted, 
should  be  allowed  to  practise  as  attomies  of  the  Court 
of  Exchequer,  without  being  obliged  to  employ  a  clerk 
in  Court  in  the  capacity  of  an  attorney  of  the  Court, 
While  it  appeared  probable,  that  by  thus  throwing  open 
the  Court,  its  decisions  would  increase  in  number  and 
importance,  and  that  the  new  Rules  and  Orders  with 
the  other  arrangements  pending  at  the  time,  would  assi- 
milate its  practice  to  that  of  the  other  superior  Courts 
of  Common  Law  in  the  main  particulars,  it  was  hoped 
that  the  Profession  would  receive  with  favor  a  new  Se- 
ries of  Reports,  combining  the  above  cases  with  those 
occurring  in  the  new  Court  of  Error  established  by  the 
same  statute  in  the  Exchequer  Chamber. 
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IV  PREFACE. 

The  following  volume  comprises  Reports  in  the  above 
Courts  from  Michaelmas  Term,  1 830,  to  Trinity  Term 
1831,  inclusive,  with  an  Appendix,  containing — 

I.  The  Rules  and  Orders  now  in  force  in  the  Court 
of  Exchequer  of  Pleas,  collected  and  arranged  under 
practical  titles ;  together  with  those  parts  of  statutes 
11  G.  4.  and  1  W.4.  c.70.;  and  IW.  4.  c.  3.  which 
relate  to  Practice. 

IL  The  Rules  and  Orders  relating  to  Extents. 

III.  An  Analytical  Index  to  the  modern  cases  in 
the  Exchequer  of  Pleas  relating  to  the  process  of  Extent, 
and  to  Practice  in  general,  from  Easter  Term,  1792, 
to  Trinity  Term,  1831,  collected  from  the  Reports  of 
Anstruther,  Forrest,  Wightwick,  Price,  M'Clelftnd, 
Younge,  Jervis,  Crompton  and  Tyrwhitt. 

IV.  The  Statutes  6?  Geo.  3.  relating  to  Extents  in  Aid ; 
3  Geo.  4.  c.  46.  and  4  Geo.  4.  c.  37.  as  to  Estreating 
Fines  and  Forfeited  Recognizances ;  and  7  &  8  Geo.  4. 
c.  71.  s.  5.  relating  to  Distringas. 

The  compiler's  best  thanks  are  offered  to  the  Noble 
and  Learned  Judges  of  the  Court  of  Exchequer^  and 
to  many  other  members  of  the  profession,  for  their 
Courtesy  and  substantial  assistance  in  this  undertaking. 
However  unequal  these  Reports  may  be  to  the  standard 
to  which  the  compiler  would  wish  them  to  attain,  they 
hare  do$t  him  considerable  labor  and  anxiety. 

R.  P.  TYRWHITT. 
Temple,  January,  1832. 
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MEMORANDA, 

From  Michaelmas  Term,  1830,   1  W,  IV.  to  the 
End  of  Trinity  Vacation,  1831, 1  W. IV. 


In  the  course  of  Trinity  Vacation,  1830,  William  Home 
and  John  Williams,  Esqrs.  King's  Counsel,  were  appointed 
Attorney  and  Solicitor  General  to  the  Queen. 

On  the  1 1  th  of  November,  1830,  Mr.  Justice  Bayley 
resigned  his  office  of  one  of  the  Justices  of  the  Court  of 
King's  Bench,  which  he  had  filled  since  the  9th  of  May, 
1808.  The  Learned  Judge  on  this  occasion  received  the 
testimony  of  the  respect  and  regard  of  the  Bar,  con- 
veyed to  him  in  a  forcible  address  by  Mr.  Brougham. 
On  the  12th  of  November  he  was  appointed  a  Baron  of 
the  Court  of  Exchequer,  and  took  his  seat  accordingly. 

On  the  12th  of  November,  1830,  William  Elias  Taun- 
tofiy  Esq.  of  Lincoln's  Inn,  King's  Counsel,   Edward 
Hall  Alderson,  of  the  Inner  Temple,  Esq.  and  John  Pat- 
teson,  of  the  Middle  Temple,  Esq.  were  raised  to  the 
degree  of  the  Coif,  and  gave  rings  with  the  motto  "  Nee 
iemere   nee  iimide,"     William  Elias  Taunion,  Esq.  and 
John  Patteson,  Esq.  then  took  their  seats  in  the  King's 
Bench,  as  Judges  of  that  Court,  and  Edward  Hall  Al- 
der son,  Esq.  took  his  seat  in  the  Common  Pleas,  as  a 
Judge  of  that  Court.    They  were  afterwards  knighted. 
Early  in  Michaelmas  Term,  1830,  Lord  Lyndhurst 
resigned  the  Great  Seal,  which  he  had  held  since  the 
first  day  of  Easter  Term,  1827.     He  was  succeeded  in 
the  office  of  Lord  High  Chancellor  by  Henry  Brougham, 
Esq.   M.  P.  for  Yorkshire,  one  of  his  Majesty's  Coun- 
sel, who  was  raised  to  the  Peerage  by  the  title  of  Baron 
Brougham  and   Vauxj  of  Brougham  in   the  county  of 
Wtttmorlandf  and  took  his  seat  in  the  Court  of  Chan- 
cery on  the  25th  of  November,  1830. 


MEMORANDA.  VU 

During  Michaelmas  Term^  1830,  Sir  James  Scarlett, 
Knt.  King's  Counsel,  and  Sir  Edward  Burtemhaw  Sug- 
den,  Knt.  King's  Counsel,  resigned  their  respective 
offices  of  his  Majesty's  Attorney  and  Solicitor  General. 
Sir  James  Scarlett  was  succeeded  as  Attorney  General 
by  Thomas  Denman,  Esq.  of  Lincoln's  Inn,  King's 
Counsel  and  Common  Serjeant  of  the  City  of  London, 
who  was  afterwards  knighted ;  Sir  E.  B.  Sugden  was 
succeeded  in  the  ofRce  of  Solicitor  General  by  William 
Home,Esq.  King's  Counsel  and  Attorney  General  to 
her  Majesty,  who  was  also  afterwards  knighted. 

John  Williams,  Esq,  was  appoint^  her  Majesty's  At- 
torney General,  on  the  promotion  of  Sir  William  Home, 
and  C.  Pepysy  Esq.  King's  Counsel,  succeeded  to  the 
vacant  office  of  her  Majesty's  Solicitor  General. 

In  Michaelmas  Term,  1830,  George  Heath,  Esq.  was 
called  to  the  degree  of  the  Coif,  and  gave  rings  with 
the  motto  "  Metuit  qui  sperat.*' 

In  the  Vacation  after  Michaelmas  Term,  1830,  Ro- 
bert Spankie,  Esq.  Serjt.  at  Law,  received  a  patent  of 
precedence  to  rank  after  Frederick  Pollock,  Esq.  King'» 
Counsel;  and  D.  F,  Jones,  Esq.  Serjt.  at  Law,  also  re- 
ceived a  patent  to  rank  after  the  Hon.  C  E.  Law,  K.  C. 

During  the  same  period,  Thomas  Coltman,  Esq.  was 
appointed  one  of  his  Majesty's  Counsel;  and  the  Hon. 
C.  E.  Law,  K.  C.  was  elected  Common-Serjeant  of  the 
City  of  London,  vacant  by  the  promotion  of  Sir  Thomas 
Denman, 

On  the  18th  of  January,  1831,  the  Right  Hon.  John, 
Baron  Lyndhurst,  of  Lyndhurst,  in  the  county  of  South* 
ampton,  took  the  oaths  and  his  seat  as  Lord  Chief  Baron 
vice  the  Rt.  Hon.  Sir  Witliam  Alexander,  resigned. 

In  Easter  Term,  1831,  William  Walton,  Esq.  was  ap- 
pointed one  of  his  Majesty's  Counsel.  During  Trinity 
Term,  1831,  W.  F.  Botekr  and  J.A.  F.  Simpkinsan  re- 
ceived the  same  honour;  as  didJEf.  W.Tancred,  F.L. 
Holt,  PhUip  Williams  and  Charles  Butler,  Esquires,  in 
the   early  part  of  Trinity  Vacation. 


THE  FOLLOWING  (AMONG  OTHER) 

WORKS, 

BY  THE  SAME  AUTHOR, 

MAY    BE    HAD    OF 

SAUNDERS    AND    BENNING, 

43,  Fleet  Street. 


I.  DIGEST  of  the  PUBLIC  GENERAL  STATUTES, 

2  vols.  4to.  Published  March  1822.  With  an  Analytical 
Index,  in  one  voL  4to.  Published  April  1823.  [By  Messrs. 
Tyrwhitt  and  Tyndale.] 

II.  OBSERVATIONS    on    the     MARRIAGE    ACT, 

3  Geo.  IV.  c.  75.     Published  August  1822. 

III.  ARGUMENT  on  the  NON-ENROLMENT  in  Chan- 
cei5  of  the  DECREE  annexed  to  37  Hen.  VIII.  c.  12.  for 
TITHES  in  LONDON.     Published  March  1823. 

IV.  The  Eighth  Edition  of  BURN'S  ECCLESIASTICAL 
LAW.  Corrected,  with  considerable  Additions.  Published 
March  1824. 

V.  ANALYTICAL  INDEX  to  CRUISE'S  DIGEST  of 
the  LAWS  of  REAL  PROPERTY.  Third  Edition.  Pub- 
lished July  1824. 

VI.  SUPPLEMENT  to  the  DIGEST  of  STATUTES. 
In  one  vol.  4to.     Published  April  1826. 

VIL  An  OPINION  on  the  PRESENT  FORCE  of  27 
Hen.  VIII.  c.  21.  as  to  TITHES  in  LONDON.  (Printed 
in  Report  of  Tithe  Committee  of  City  of  London,  April  1826. 

VIIL  ANALYTICAL  INDEX  to  the  New  Edition  of 
Lord  COKES  REPORTS.     Published  1 827. 

IX.  The  Eighth  Edition  of  PRIDEAUX'S  DUTY  of 
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EXCHEQUER    CHAMBER, 
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iHid[)atImas(  Cerm^ 

In  the  first  Year  of  the  Reign  of  William  IV. 


IN  THE  EXCHEQUER  OF  PLEAS. 


1830. 
Cunningham  v,  Rees.  Nov.eth. 

7LTANNING  moved  to  discharge  a  peremptory  under-  Where  a 
taking  to  try  this  cause  at  the  last  summer  assizes,  Iknewthe  in- 

upon  sin  affidavit,  stating  the  following  circumstances :  solvency  of  a 

*        r  1  J      1         1-      •         •  1  •      .   defendant, 

— A  subpoena  ad  respondendum  having  issued  against  declared  on 

the  defendant,  he  failed  to  appear,  and  an  attachment  ^^^%  >^?d 

.     .  to  do  80,  m 

issued  accordingly.     The  plaintiff  then  discovered  that,  order  to  avoid 

since  the  action  brou&^ht,  defendant  had  become  insol-  ***®  ^^***  ®^  ? 

°     '  ^  non-pros,  and 

vent,  but  declared  on  being  ruled  to  do  so.     The  de-  afterwards 
fendant  afterwards  obtained  a  rule  for  judgment  as  in  ruleforjudg- 

case  of  a  nonsuit,  which  was  discharged  on  giving  a  ""«">*  ^  i" 

...  -  °  .    /.  .1      case  of  non- 

peremptory  undertaking  to  try  as  above.  In  support  or  the  suit  on  a  pe- 

motion  Majimns  stated,  that  plaintiff  had  declared  in  order  remptory  un- 

o  '  r  dertakingto 

try,  the  Court  refused  to  discharge  that  peremptory  undertaking. 

B 
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1830. 

Attorney- 
General 

V, 

Hawkes. 


the  fifth  count  only  having  been  granted,  and  argued 
in  the  last  term  on  objections  urged  at  the  trial, 

Alexander,  L.  C.  B.  now  delivered  the  judgment 
of  the  Court. — ^The  first  count  of  the  information  stated  ^ 
that  a  certain  officer  of  customs,  named  Thomas 
Dabbs,  upon  examination  by  him  as  such  officer  of  a 
certain  case  containing  goods,  wares,  and  merchandize, 
which  had  been  then  and  there  imported  from  parts 
beyond  the  seas,  to  wit,  Hamburgh,  and  which  had 
been  entered  in  the  name  of  IL  and  Co.  as  containing 
toys,  he  the  said  Thomas  Dabbs,  so  being  such  officer 
as  aforesaid,  then  and  there  discovered  and  found  cer- 
tain goods,  other  than  toys,  to  wit,  one  hundred  pounds 
weight  of  bugles  in  the  said  case,  which  last  mentioned 
goods  had  been  then  and  there  landed  without  due  entry 
thereof,  contrary  to  the  form  and  effect  of  a  certain  act, 
entitled  &c.  (6  Geo.  4.  c.  108.)  whereby  and  by  force  of 
the  statutes  in  that  case  made  and  provided,  the  said 
goods  then  and  there  became  and  were  forfeited,  and 
liable  to  be  seized  by  any  officer  or  officers  of  customs, 
yet  the  said  defendant,  well  knowing  the  premises,  &c. 
did  offer  to  give  to  him  the  said  Thomas  Dabbs,  so 
being  such  officer  as  aforesaid,  and  by  whom  the  said 
goods  other  than  toys  had  been  discovered  as  aforesaid, 
a  certain  bribe,  recompense,  and  reward,  to  wit,  the 
sum  of  10/.  if  the  said  Thomas  Dabbs,  so  being  such 
officer  as  aforesaid,  would  take  no  notice  of  the  said 
bugles,  but  pass  the  same,  contrary  to  the  statutes,  &c* 

The  officer  Dabbs  was  called  at  the  trial  as  a  witness, 
and  as  it  appeared  on  his  cross-examination  that  his 
name  was  Thomas  Tyrrel  Dabbs,  it  was  objected  for 
defendant,  that  that  was  a  variance  from  the  name 
Thomas  Dabbs  laid  in  the  information.  It  was  an- 
swered, that  if  a  bribe  was  offered  to  him  at  all,  it  was 
immaterial  whether  it  was  laid  as  offered  to  Thomas 
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Dabbs,  or  Thomas  Tyrrel  Dabbs,  and  that  Thomas 
Dabbs  was  the  name  by  which  he  was  generally  known. 
His  evidence  on  cross-examination  was,  '^  I  generally  go 
by  the  name  of  Thomas  Dabbs;  I  sign  my  name 
Thomas  Dabbs,  without  Tyrrel."  Thus  the  rule  that 
it  is  a  fatal  variance  where  a  third  party  named  in  the 
pleadings  is  not  known  by  the  name  therein  stated,  (a) 
does  not  apply. 

SuUs*s  case  (b)  shews,  that  all  the  law  requires  on 
this  subject  even  in  indictments,  is  certainty  to  a  com- 
mon intent.  There  the  owner  of  property  stolen  was 
laid  as  Victory  Baroness  Turkheim ;  her  name  without 
her  title  was  proved  to  be  Selina  Victoire,  and  it  was 
held,  that  as  the  prosecutrix  had  always  acted  in,  and 
been  known  by  the  appellation.  Baroness  Turkheim,  and 
could  not  possibly  be  mistaken  for  any  other  person, 
the  name  laid  in  the  indictment  must  be  taken  to  be 
her  name.  Again,  by  aid  of  an  averment  of  the  identity 
of  Thomas  Dabbs,  and  Thomas  Tyrrel  Dabbs,  (c)  the 
defendant  might  plead  an  acquittal  on  this  information, 
by  way  of  auter  fois  acquit  to  another  information  for 
offering  a  brib6  to  Thomas  Tyrrel  Dabbs  on  this  oc- 
casion. It  was  not  my  duty  to  leave  it  to  the  jury,  as 
a  separate  issue,  whether  the  officer  was  called  Thomas, 
or  Thomas  Tyrrel  Dabbs,  for  no  circumstances  existed 
to  require  the  jury's  decision  on  a  question,  which  at 
the  trial  was  considered  and  treated  as  purely  a  question 
of  law.  As  well  in  SuUs's  case  might  it  have  been  put 
to  the  jury,  whether  Baroness  Turkheim  was  that  lady*^ 
surname  or  not.    As  well  in  local  or  penal  actions,  where 

(a)  Harvey  Y.Siokes,  Willas,  6.  8.  Hutchuuou  ▼.  Piper,  4  Taunt.  814. 
Acerro  ▼.  Petroni,  1  Stark.  R.  100.     Bowditch  t.  MawUy,  1  Camp.  104. 

(6)  Leaoh,  C.  C.  861. 

(r)  Formam  r,  Jacobs,  1  Stark.  R.  47.  Semh,  it  aboald  be  alao  aferred 
that  he  waa  known  bj  botb  the  names  stated  in  the  two  informaUoo8» 
so  as  to  maintain  the  safficienoy  or  the  first.  2  Hale,  244,  5.  Hawk,  b.  2. 
c.  35.  s.  3. 


1830. 

Attorney- 
General 

V. 

Hawkbs. 


CASES  IN  MICHAELMAS  TERM, 


1830. 

Attornby- 
Genbral 

V. 

Hawkes. 


a  particular  parish  being  laid,  the  proof  becomes  ma- 
terial, (a)  might  it  be  put  to  the  jury  to  say,  whether 
the  popular  name  of  a  parish  was  that  of  consecration, 
when,  in  the  case  of  a  penal  action,  those  names  being 
proved  to  be  different,  it  has  been  held  sufficient  to 
allege  the  popular  name.  See  Dr.  Leigh's  case  cited  in 
Kirtland  v.  Pounsetty  (b)  and  Williams  v.  Burgess,  (c) 
The  law  has  never  considered  it  material  to  be  put  to 
the  jury  as  a  distinct  issue,  and  it  has  been  ever  consi- 
dered sufficient  that  it  is  not  withdrawn  from  their  con- 
sideration. 

Another  objection  to  the  first  count  was  that,  though 
it  stated  that  in  opening  a  case  of  toys,  the  officer  found 
certain  goods  other  than  toys,  viz.  bugles,  which  had 
been  landed  without  due  entry,  to  pass  which  unnoticed 
a  bribe  was  offered,  the  articles  in  question  were  not 
bugles  but  beads.  Whether  they  were  bugles  or  beads, 
some  import  duty  was  payable  on  both,  and  they  were 
at  all  events  liable  to  seizure,  being  entered  as  toys. 
They  are  called  bugles  at  the  custom-house,  though,  be- 
ing in  a  globular  form,  they  may  also  be  called  beads ; 
they  are  entered  and  exported  as  bugles;  they  are  called 
by  that  name  only  by  all  parties  concerned,  and  pay  a 
higher  duty  than  beads.  This  objection  has  a  strong 
analogy  to  the  last,  and  my  opinion  is  adverse  to  it.  If 
the  information  had  called  these  articles  beads,  the  de- 
fendant would  have  urged,  that  he  had  been  mis- 
led as  to  his  defence,  and  that  he  must  have  entered, 
shipped,  and  exported  them  as  bugles.  The  passages 
from  Shakespear,  cited  as  examples  in  Johnson's  Dic- 
tionary, verb.  Bugle,  shew,  that  because  an  article  is  a 


(a)  So  in  actions  for  ase  and  occopatioo,  which  are  not  necessarily 
local,  onless  a  parish  is  laid,  when  it  must  be  proved.  Chtst  r,  Caumont, 
3  Campb.  235. 

(6)  1  Taunt.  570. 

(c)  3  Taunt.  127. 


i 
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bead,  it  is  not  excluded  from  being  a  bugle  {a)*  Though  1 830. 
it  is  not  necessary  to  the  decision,  I  will  add,  that  the  attorney- 
defendant  adopted  the  term  bugles  in  saying  **  Here  are  oewkual 
some  bugks:  V\\  give  you  10/.  if  you*ll  not  notice  Hawkbs. 
them."  In  the  fifth  count,  the  defendant  is  stated  to 
have  been  assisting  and  otherwise  concerned  in  unship- 
ping certain  other  goods,  then  and  there  liable  to  pay- 
ment of  certain  duties,  the  duties  for  which  had  not 
been  paid  or  secured,  that  is  to  say,  divers,  to  wit  200  lbs. 
weight  of  other  bugksy^nAAiver^,  to  wit,  100  lbs.  weight 
of  glass.  In  the  sixth  the  goods  unshipped  are  called 
glass.  The  alternative  of  the  defendant's  rule  is,  that 
judgment  may  be  entered  on  the  fifth  count  only  for  a 
penalty  of  100/.,  under  6  Geo.  4.  c.  108.  s.  45.  The  de- 
fence now  set  up,  is  that  these  goods  were  not  imported 
under  that  provision,  but  according  to  6  Geo.  4.  c.  107. 
8. 23.  That  act  first  provides  by  s.  2,  that  no  goods  shall 
be  unladen  from  any  ship  arriving  from  parts  beyond 
sea,  or  bulk  broken,  before  due  report  of  such  ship,  due 
entry  made  of  the  goods,  and  warrant  granted  in  manner 
therein  directed.  By  s.  16,  importers  are  to  make  perfect 
entry  inwards,  or  entry  by  bill  of  sight,  which  perfect 
bill  of  entry  after  certain  particulars  are  complied,  with 
becomes  by  s.  17,  the  warrant  for  landing  or  delivering 
the  goods.  In  this  instance  the  importer  followed  the 
course  pointed  out  by  s.  23,  viz.  making  oath  that  for 
want  of  full  information  he  could  not  make  a  perfect 
entry,  and  obtained  an  entry  by  bill  of  sight,  and  there- 
upon a  warrant  for  landing  toys.  That  bill  of  sight  was 
no  protection  to  the  bugles,  or  to  the  defendant  for 

(a)  "  BngU  bricclet,  necklace  amber, 

Perfame  for  a  ladj's  chamber." — Winitr'*  Tale,  A.  4.  Sc.  3. 

"  Tis  not  joar  bkjr  brows,  yoar  black  silk  hair, 
Yoar  ImgU  eye- bails  nor  yoor  obeek  of  cream, 
Tbat  can  eotame  mj  spirits  to  3;oar  worship." 

As  you  Lik€  Ji^—\.  3.  Sc.5. 
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1830.        come  a  bankrupt,  and  the  said  plaintiff  was  about  to 
ALBXAifDBR     P^^^  ^  ^®b^  justly  due  to  him  by  the  said  J.  Peer, 

V*  under    a   commission    of   bankrupt    theretofore    duly 

Angle.  .  "^   .  "^ 

awarded  and  issued  against  the  said  J.  Peer,  yet  the 
said  defendant,  well  knowing  the  premises,  and  further 
contriving,  8cc.  in  a  certain  other  discourse,  which  he 
the  said  defendant  then  and  there  had  with  the  said 
plaintiff,  of  and  concerning  the  said  plaintiff,  and  of  and 
concerning  the  matters  in  the  introductory  part  of  thu 
count  mentioned,  and  of  and  concerning  him  in  his 
trade  aforesaid,  then  and  there,  in  the  presence  of  divers 
other  good  and  worthy  subjects  of  this  realm,  falsely  and 
maliciously  spoke  and  published  of  and  concerning  the 
said  plaintiff,  and  of  and  concerning  the  said  matters 
last  mentioned,  these  other  false,  scandalous,  malicious, 
and  defamatory  words  following,  that  is  to  say.  You 
(meaning  the  said  plaintiff)  are  a  regular  prover  under 
bankruptcies,  (meaning  that  the  said  plaintiff  was  ac- 
customed to  prove  fictitious  debts  under  commissions  of 
bankrupt);  you  (meaning  the  plaintiff)  are  a  regular 
bankrupt  maker,  if  it  was  not  for  some  of  your  (mean- 
ing the  plaintiff's)  neighbours,  your  (meaning  the  said 
plaintiff's)  shop  would  look  queer ;  it  is  all  true,  and  you 
(meaning  the  said  plaintiff)  may  bring  as  many  actions 
against  me  (meaning  the  said  defendant)  as  you  like. 
By  means  of  which  said  grievances,  the  plaintiff  has 
been  injured  in  his  name,  fame,  and  credit,  and  in  his 
trade  and  business,  8cc. 

Piatt y  for  the  plaintiff  in  error,  was  to  contend  that 
two  other  counts  of  the  declaration,  as  well  as  the  last, 
respectively  contained  words  not  actionable,  and  that 
the  second  inuendo  in  the  last  count  was  too  large ;  but 
was  stopped  by  the  court,  who  called  on 
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Kelly  for  the  defendant  in  error,  to  support  the  last        1830. 
count    The  words  laid  do  not  directly  allege  the  plain-    alkxamd«r 
tiff  below  to  be  guilty  of  any  specific  punishable  offence.  ^*  . 

Yet  according  to  the  common  understanding  of  the 
language  in  which  they  are  couched  by  the  persons  pre- 
sent when  they  were  uttered,  they  impute  a  serious 
offence,  viz.  as  stated  in  the  inuendo^  that  plaintiff  below 
was  in  the  habit  of  proving  fictitious  debts  under  com- 
missions of  bankruptcy.  To  support  an  action  for 
slander,  it  is  not  necessary  that  a  distinct  offence  punish- 
able by  law  should  be  alleged.  It  is  sufficient  that  such 
a  charge  may  be  inferred ;  and  supposing  the  words  used 
"  you  are  a  regular  prover  under  bankraptcies,"  are 
capable  of  such  a  construction,  the  jury  are  competent 
to  decide  on  their  popular  sense.  If  those  words  are 
not  in  themselves  actionable,  still,  as  it  is  well  known 
that  a  class  of  persons  exist  who  make  a  practice  of 
claiming  fictitious  debts  before  commissioners  of  bank- 
rupt, in  order  unduly  to  control  the  choice  of  assignees, 
these  words  may  be  found  by  the  jury  to  have  been 
used  in  a  sense  including  that  charge,  though  the  words 
admit  another  construction  than  that  stated  in  the 
declaration.  It  is  sufficient  if  a  body  of  hearers 
understand  that  they  did  import  a  charge  of  a  punish- 
able offence,  as  a  jury  having  regard  to  such  hearer's 
situation  in  life  have  in  this  instance  found  that  they 
did.  In  the  notes  to  Craft  v.  Boite  (a),  Seijt.  Williams 
states  it  as  an  established  rule,  that  slanderous  words 
must  be  understood  by  the  Court  in  the  same  sense  as 
the  rest  of  mankind  would  ordinarily  understand  them, 
and  cites  Woolnoth  v.  Meadows  (b).  There  the  defen- 
dant said  of  the  plaintiff  ''  that  his  character  was  infa- 
mous, that  he  would  be  disgraceful  to  any  society,  that 
those  who  proposed  him  as  a  member  of  any  society 

(a)  1  Saand.  bj  Willitmf,  242.  (6)  6  East,  4G3. 
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1830.       must  have  intended  an  insult  to  it,  that  he  would  pub- 
Albxander    ^^^  ^'®  shame  and  infamy,  that  delicaci/ forbad  him  from 
«•  bringing  a  direct  charge,  but  it  was  a  male  child  who 

complained  to  him ; "  these  words  were  held  suflSciently 
certain  in  themselves  to  be  actionable,  as  imputing  a 
charge  of  unnatural  practices,  without  the  aid  of  any 
inuendo  to  that  purpose.  Again  in  Roberts  v.  Camden  (a) 
the  rule  that  words  are  to  be  understood  in  mitiori  senm, 
is  stated  as  long  ago  superseded,  words  being  now  con- 
strued by  courts  in  the  plain  and  popular  sense  in 
which  the  rest  of  the  world  naturally  understand  them. 
The  words  there  were,  "  He  is  under  a  charge  of  a 
prosecution  for  perjury;  G.  W.  has  the  Attorney-Gene- 
raFs  directions  to  prosecute  him  for  perjury,"  and  might 
be  used  innocently,  e.  g,  that  Roberts  was  ordered  by  the 
Attorney-General  to  be  prosecuted  for  a  perjury  which 
he  was  supposed  to  have  committed,  in  which  case  the 
jury  might  have  acquitted  him,  according  to  Oldham  v. 
Peake  (b).  There  Mr.  Justice  Gould  laid  it  down,  that 
what  was  the  defendant's  meaning  was  a  fact  for  the 
jury  to  decide  on ;  and  Lord  Mansfield,  in  the  same 
case  (in  K.  B.  in  error)  (c)  said,  "  if  the  words  had  been 
shown  to  be  innocently  spoken,  the  jury  might  have 
found  for  defendant,  but  they  have  put  a  contrary  con- 
struction on  them  as  laid."  In  Roberts  v.  Camden,  there 
was  no  direct  charge  of  perjury,  but  that  plaintiff  was 
'*  under  a  charge  of  a  prosecution  for  perjury,"  and 
Lord  Ellenborough  declares  the  question  simply  to  bet 
whether  the  words  amount  to  such  a  charge,  i.  e.  whether 
they  are  calculated  to  convey  to  the  mind  of  an  ordinary 
hearer  an  imputation  on  the  plaintiff  of  the  crime  of 
perjury.  So  in  the  present  case  the  signification  of  the 
words  used  is  to  be  left  to  a  jury,  who  know  the  language 
in  which  offences  of  this  nature  are  ordinarily  described, 

(a)  9  Eut,  95.         (6)  2  Sir  W.  BU.  962.         (c)  Cowpcr,  277. 
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to  say  whether  words  alluding  to  a  common  malpractice,  1830. 
and  which  may  impute  an  offence^  do  impute  the  offence  "^^""^^ 
laid.    They  may  merely  mean  the  act  of  a  fair  creditor  o. 

unhappily  driven  to  prove  debts  under  several  bank- 
ruptciesy  and  if  so,  they  would  mean  no  more  than  in 
Roberts  v.  Camden  they  were  found  to  do  ;  but  if  on  the 
other  hand  they  may  import  that  he  was  a  regular 
prover  of  debts  which  either  had  no  existence  or  were 
exaggerated,  this  count  may  be  sustained  on  the  finding 
of  the  jury  that  they  do  import  that  malpractice. 
Secondly,  as  to  the  inuendo.  Supposing  persons  guilty 
of  the  offence  above  alluded  to,  regularly  pass  in  the 
metropolis  by  the  name  here  laid,  how  could  a  count  be 
otherwise  framed  ?  The  record  states  that  plaintiff  was 
about  to  prove  a  debt  against  J,  P.  under  a  commission 
duly  awarded,  yet  that  defendant  spoke  the  words  in 
question  of  him  in  his  trade  and  business  as  a  livery- 
stable  keeper. 

Now,  supposing  the  meaning  of  the  words  as  found 
by  the  juiy,  to  be  the  real  and  ordinary  meaning  which 
as  they  may,  so  they  did  in  this  instance  bear,  then  by 
the  bankrupt  act,  6  Geo.  4.  c.  16.  s.  46.,  under  which 
provision,  as  well  as  s.  110,  proof  of  debts  is  to  be  on 
oath,  they  indirectly  charge  or  include  perjury,  or  at 
all  events,  such  misconduct  in  trade  as  is  actionable. 
Chief  Baron  Comyns  in  his  Digesty  tit.  Action  on  the 
Case  for  Defamation,  D.  27,  shews  that  slander  of  a  per- 
son in  trade  is  not  confined  to  slander  imputing  insol- 
vency or  deceit  in  trade ;  but  extends  to  words  charging 
malpractice  in  it.  The  charge  of  proving  a  fictitious 
debt  imputes  a  malpractice  in  trade,  and  the  jury  have 
found  that  to  be  the  meaning  of  the  words. 

TiNDAL  C.  J.  delivered  the  judgment  of  the  Court. — 
The  plaintiff  in  error  contends,  that  one  count  on  which 
the  judgment  below  has  been  given  is  bad,  and  if  so. 
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1830. 

YOONO 
aod  Others 

V, 

TiMMlNS 

and  Anotber. 


dant  (a),  the  plaintiff's  put  in  the  depositions  before  the 
commissioners,  contending  that  they  were  *'  conclusive 
evidence"  of  the  matters  therein  contained  within  the 
above  section,  and  inter  alia  of  a  good  petitioning  creditor's 
debt.  It  was  admitted,  that  had  any  fault  appeai*ed  on 
the  face  of  the  proceedings  their  weight  would  have  been 
so  far  diminished  (A).  On  the  pait  of  the  defendant, 
evidence  was  proffered  that  the  petitioning  creditor's 
debt  was  concocted  in  fraud  between  him,  being  also 
assignee,  and  the  bankrupt.  Now  as  the  legislature,  in 
giving  force  to  a  commission,  proceeds  on  the  assump- 
tion that  its  foundation,  the  petitioning  creditor's  debt, 
is  a  bond  fide  transaction,  and  treats  the  bankrupt  as 
throughout  adverse  to  the  bankruptcy,  the  enactment 
making  the  commission  valid  if  not  disputed  by  him 
within  a  certain  time,  only  applies  where  the  bankrupt, 
not  having  colluded  with  the  petitioning  creditor,  has 
an  interest  to  watch  the  proceedings.  An  estoppel  is 
subject  to  be  opened,  and  conclusiveness  to  be  rebutted 
in  law  by  evidence  of  fraud,  without  reference  to  the 
lapse  of  time,  which  in  many  cases  by  positive  enact- 
ments operates  as  a  confirmation  of  acts  done.  Fraud 
goes  to  the  foundation  of  the  whole  transaction,  avoiding 
the  whole,  and  destroying  all  evidence  of  it ;  thus  the 
depositions  in  this  case,  were  not  those  intended  by  the 
act  to  be  *^  conclusive  evidence  of  the  matters  therein 
contained."  A  fine  with  proclamations  may  be  disputed 
for  fraud  in  the  conusor,  in  being  seised  of  an  estate  for 
years  only  in  the  land,  though  the  proclamations  and  the 
five  yeara  have  passed,  (c) ;  and  as  these  proceedings  if 

(a)  See  Muskeit  end  otbera,  auigneee ,  ▼.  Dntmmond,  10  B.  &  C.  159. 

(6)  Bot  in  MacbetUh  v.  Coatts,  4  Bing.  R.  34.  where  on  a  trial,  no  notice 
having  been  giren  to  prodoce  the  ooromiasion,  the  proceedings  onder  if,  as 
well  as  the  commission,  were  pot  in,  bot  no  perfect  petitioning  creditor's 
debt  appeared  on  them  ;  it  was  held  on  this  section,  that  nevertheless,  the 
▼aiiditj  of  the  commission  conid  not  be  disputed.  And  see  Bbtck  ▼.  Thorn, 
4  Canpb.  101.     Bemascotd  v.  Glengall,  1  M.  &  Ryl.  826. 

(c)  See  Fermor*t  case,  3  Coke's  Rep.  77  a. 
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fraudulent  never  had  eiTect,  the  fraud  and  covin  need 
not  be  expressly  aven-ed  (a).  [Baylej/  B.,  should  you 
not  have  petitioned  the  Chancellor  to  supersede  the  com- 
mission ?]  The  language  of  the  92d  section^  if  applicable 
in  cases  of  frauds  would  make  the  depositions  as  con- 
clusive evidence  before  the  Chancellor^  as  at  a  trial  at 
nisi  prius.    The  case  is  one  of  the  first  impression. 
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V. 
TiMMINS 
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Per  Curiam.  It  is  admitted  that  the  evidence 
given  would  be  conclusive  under  6  Geo.  4.  c.  16.  s.  92. 
had  not  fraud  intervened  in  concocting  the  petitioning 
creditor's  debt.  But  on  the  principle  of  construction 
contended  for^  assignees  mighty  on  a  similar  notice,  be 
taken  by  surprise  at  a  trial,  by  the  necessity  of  proving 
the  trading,  act  of  bankruptcy,  &c.  without  having  had 
notice  of  any  intention  to  dispute  them.  The  object  of 
the  legislature  was  to  make  the  proceedings  before  the 
commissioners  conclusive  evidence  of  the  bankruptcy, 
without  withdrawing  in  aliud  examen  from  the  tribunal 
of  the  Lord  Chancellor,  the  question  whether  the  com- 
mission was  or  was  not  duly  founded. 

Rule  refused,  (b) 


(a)  Bot  sec  the  ease  of  the  ChtmeeOor,  MomUt  tmdSehotars  of  the  Urn- 
mniiy  of  Oxford^  10  Coke,  56.  a.  h,  that  it  most  bo  expraaalj  aYcnod, 
tboogh  it  maj  be  geoerallj  alleged ;  7VesA«n'«  oaae,  id.  110.  a.;  and  lee 
2  M.  &  S.  S77,  BVH  ▼.  MoiUagu;  and  Edwards  ?.  Browm  and  olkert,  Hil. 
Term,  ISSl. 

(6)  See  FowUr  t.  Coster,  10  B.  &  C.  4S0. 
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1830, 


Nw.iith.  Ladd  v.  Wilson  and  Others. 


Time  being  f\^  ®  former  day,  Chilton  obtained  a  nile  to  stay  pro- 

^trnuary  to  ceedings  on  the  bail  bond,  on  affidavit  of  the  at- 

justify  bail,  torney  of  the  bail,  that  defendant  had  been  misled  as  to 

plaintiff  ruled  putting  in  bail  above,  by  pursuing  the  established  prac- 

the  sheriff  to  ^{^^  ^f  ^hc  Courts  of  King's  Bench  and  Common  Pleas, 

bring  m  the  ® 

body  in  six  at  a  time  when  the  practice  of  this  Court  on  the  subject 

27tii  the  ^^  taking  an  assignment  of  the  bail  bond  pending  a  rule 

plaintiff  took  to  bring  in  the  body  was  unsettled,  and  before  the  case  of 

ment^fthe  Whittle  v.  Oldacre  (a)  had  been  overruled  in  this  Court 

bail-bond :  in  a  previous  decision  between  the  parties  in  the  original 

on  the  30th  '^                                                       r                              & 

the  bail  jus-  action.  (6)    The  rule  was  granted  on  the  terms  of  pay- 

tified.    Pro-  ment  of  costs  and  rendering  the  defendant, 

ceeamgs  on  ^ 

the  baS-bond 

wf^oSTw-  ^^^^  Jervis  now  shewed  cause.     First,  the  affidavits 

dering  it  to  in  support  of  this  rule  cannot  be  used,  not  being  pro- 

cnrity ;  for  P^^^Y  entitled,  **  Edward  Nicolas  Ladd  v.  George  Wilson 

^^f*°v»^^  flitd  others,"  for  the  christian  and  surname  of  each  of  the 

bail  was  en-  parties  should  be  inserted  in  the  title ;  Fores  v.  Diemar,  (c) 

teriille  *^*  ^*  ^'  Sheriff  of  Surrey,  (d)  Doe  d.  Spencer  v.  Want,  (e) 

and  plaintiff  —  [Baj/ky  B.  having  intimated  that  the  affidavits  might 

Sine  oi^to  ^  altered  quoad  hoc,  and  resworn  so  as  to  satisfy  those 

trial  in  the  cases,  J.  Jems  proceeded.]  —  The  question  on  the  merits 

tiom  ^^f  whether  the  bail  bond  is  to  stand  as  a  security  on 

making  this  rule  absolute.  The  writ  was  returnable  on 
28th  November  1829.  Bail  above  having  been  put  in 
and  excepted  to,  time  was  given  to  justify  till  27th  Ja- 


(a)  7  B.  &  C.  478.    Mich.  1817.  1  M.  &  R.  298.  S.  C. 
(()  Ladd  T.  Arnaboldi,  1  Cr.  &  Jer.  97.  Tr.  1830. 
(f)  7  T.  R.  661.  (d)  2  But,  182. 

(«)  2  B.  Moore,  722. 
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nuary  1830,  and  notice  of  adding  and  justifying  bail 
was  given  for  that  day.  On  the  25th  the  sheriff  was 
ruled  to  bring  in  the  body  in  six  days,  and  the  bail  not 
having  justified  on  the  27th,  the  plaintiff  took  an  assign- 
ment of  the  bail-bond  on  that  day  and  proceeded  thereon. 
The  bail  justified  on  the  30th,  and  the  body  rule  ex- 
pired on  the  31st.  A  motion  was  afterwards  made  to 
set  aside  the  bail-bond  for  irregularity,  but  the  assign- 
ment of  the  bail-bond  was  held  regular  according  to  the 
practice  of  this  Court,  though  the  sheriff  had  been  ruled 
to  bring  in  the  body,  and  the  proceedings  against  the 
sheriff  and  the  bail  were  therefore  concurrent.  The 
case  of  Whittle  v.  Oldacrtf  by  which  a  contrary  practice 
was  settled  in  the  King's  Bench,  was  held  not  to  apply. 
But  the  Court  made  the  rule  absolute  to  stay  proceed- 
ings on  the  bail  bond  on  its  standing  as  a  security,  and 
on  payment  of  costs.  The  defendant,  however,  did  not 
draw  up  and  serve  the  rule,  but  pleaded  to  the  declara- 
tion on  the  bail  bond  comperuit  ad  diem,  upon  which 
issue  was  joined.  The  event  of  the  action  on  the  bail- 
bond  then  depended  on  the  date  of  the  appearance  stated 
in  the  plea,  and  which  was  to  be  proved  by  the  entry  of 
the  recognizance  of  bail  of  the  term  generally,  in  the 
-books  of  the  Court  The  plaintiff  moved,  on  the  autho- 
rity of  Austen  v.  Fenton  (a)  and  AUday  v.  George,  (&)  to 
record  the  appearance  of  the  bail  on  the  30th  January,  the 
day  they  actually  justified.  This  rule  was  made  absolute 
after  reconsidering  the  case  of  Whittle  v.  Oldacre,  and  the 
former  authorities.  On  the  present  rule  the  bail-bond 
should  still  stand  as  a  security,  for  though  the  defend- 
ant has  been  in  custody  in  other  actions  at  suit  of  the 
plaintiff  since  28th  April,  the  plaintiff  might  otherwise- 
have  gone  on  to  judgment  on  the  bail  bond. 


1830. 

Ladd 
v. 

WlLSOM 
and  Others. 


(a)  1  Taant.  28. 

(*)  9  Prioe,  406.    And 


Leigh  t.  BertUs,  6  Taunt.  167. 
C   2 
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Chilton,  for  the  bail,  contended  that  the  plaintiff  was 
not  entitled  to  the  security  of  the  bail  bond,  as  no  trial 
had  been  lost  in  the  original  action ;  and  on  the  question 
of  costs,  said  that  the  bail  were  not  liable  to  pay  those 
of  the  original  unsuccessful  motion  to  set  aside  the  bail 
bond  for  irregularity,  that  measure  having  been  adopted 
by  the  defendant  himself.  It  was  sworn  that  the  bail 
applied  at  their  own  expense,  and  for  their  own  indem- 
nity without  collusion  with  the  defendant  in  the  original 
action. 


Bayley  B.  The  bail  bond  ought  not  to  stand  as  a 
security,  because  the  plaintiff  might  have  gone  on  to 
trial  in  the  original  action  had  he  thought  fit,  when  the 
bail  above  were  perfected  on  30th  January/,  (a)  But  as 
the  affidavits  do  not  state  that  the  bail  were  not  parties 
or  privies  to  the  first  application  by  the  defendant  to  set 
aside  the  bail-bond  for  irregularity,  they  must  be  taken 
to  be  priyy  to  it,  as  they  would  have  benefitted  by  its 
success,  and  must  therefore  pay  the  costs  to  the  plain- 
tiff on  its  failure.  The  costs  on  the  plea  o(  comperuit  ad 
diem  will  be  costs  in  the  action  on  the  bail-bond,  as  well 
as  those  of  the  second  motion  consequent  on  that  plea. 

Vaughan  B.  I  regretted  overruling  Whittle  v.  0/rf- 
acre  on  a  former  occasion,  and  am  of  opinion  that  in  fu- 
ture the  practice  of  this  Court  should  be  assimilated  in 
this  respect  to  that  of  the  other  courts. 

Bayley  B.  It  is  desirable  that  it  should  in  future 
be  understood,  that  where  a  plaintiff  rules  the  sheriff  to 
bring  in  the  body,  he  should  be  considei-ed  as  extend- 
ing the  time  for  the  bail  to  the  sheriff  to  put  in  bail 


(a)  See  Tidd,  9th  Bd.  SOS. 
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above.    The  master  will  frame  a  rule  of  court  accord-        1830. 

Rule  absolute  on  payment  of  the  costs  of  ^• 

the  unsuccessful  motion  in  the  original     and  oibcrs. 
action,  the  costs  of  the  action  on  the  bail 
bond,  the  costs  of  the  motion  to  amend 
the  entry  of  the  recognizance,  and  of  the 
present  application. 

(a)  Tbe  scttlemeot  of  thii  rale  of  praotica  io  the  Exobeqaer,  is  most 
important  to  country  bail ;  tbe  ordinarj  course  being,  that  tbe  plaintiflf  rales 
tbe  sberifrio  bring  in  the  body,  and  be  gives  notice  to  tbe  bail  below,  Ihos 
aRbrding  them  an  opportanitj  to  pot  in  bail  abore,  ao  as  to  render  defendant » 
or  justifj,  before  the  bedj  rale  expires.  See  Tidd,  9th  Ed.  282  ;  and  WTut- 
Ut  V.  Oidacre,  The  defendant's  appearance  being  the«  entered  generallj  of 
tbe  term  in  which  the  writ  is  retoraable,  is  a  defence  to  tbe  bail-  bond,  on  a 
plea  of  compertni  ad  diem,  S.  0.  The  occasional  Yariaooe  which  has  al- 
most nnavoidablj  arisen  in  the  decisions  of  the  three  courts  on  points  o^ 
practice,  aeems  to  have  ocoorred  partly  from  the  Tarjing  natare  of  the  pro- 
cess osed  to  effect  the  same  purpose,  and  partljr  from  want  of  that  authorised 
«opcrintendance  bj  tbe  aggregate  bodj  of  tbe  judges,  which  is  necessary  as 
well  to  continue  as  to  introduce  an  uniform  course  of  practice  in  each  ooort 
oil  the  subjects  over  which  it  has  a  common  jurisdiction  with  the  rest.  This 
important  object  is  now  provided  for  bj  1  W.  4.  a 70.  s.  11. 


Morgan  and  Another  v.  Stephen  Jones.  iVov.  25th. 

ASSUMPSIT. — First  count   stated,  that  whereas  The  words 

heretofore,   to    wit,   on   the  4th   day  of  August,    '^^^a^X. 

in  year  of  our  Lord  1820,  to  wit,  at,  8ic.  in  consider-  interest"  oc- 
curring in  an 

instrument  which  is  not  negotiable  as  a  promissory  note  or  bill  of  exchange,  do 
not  of  themselves  import  a  money  consideration  so  as  to  satisfy  an  averment  that 
money  was  lent  by  plaintiffs  to  defendant. 

An  instrument  by  which  money  was  made  payable  on  a  contingency  cannot  be 
given  in  evidence  as  a  promissory  note,  on  tbe  counts  for  money  lent,  or  on  the 
account  stated,  though  sued  on  between  the  original  parties,  and  expressing 
value  to  have  been  received. 
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ation  that  the  said  plaintiffs  at  the  special  instance 
and  request  of  the  said  defendant^  would  lend  and 
advance  to  him  the  said  defendant  a  certain  sum  of 
money,  to  wit,  the  sum  of  75L,  he  the  said  defendant 
undertook,  and  then  and  there  iaithfully  promised  the 
said  plaintiffs  to  pay  to  them  the  said  sum  of  75/.  with 
lawful  interest  for  the  same,  nine  years  after  the  said 
4th  day  o(  August,  in  the  year  of  our  Lord  1820  afore- 
said, provided  that  one  David  Morgan,  the  brother  of  the 
said  plaintiffs  should  not  return  to  England,  or  his  death 
be  duly  certified  in  the  meantime ;  and  the  said  plaintiffs 
in  fact  say  that  they  relying  upon  the  said  promise  8ic.  of 
the  said  defendant  so  by  him  made  as  aforesaid,  did  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  to  wit, 
at,  &c.  lend  and  advance  to  the  said  defendant  the  sum 
of  75/. ;  and  the  said  plaintiffs  also  in  fact  say,  that  the 
said  David  Morgan  the  brother  of  the  said  plaintiffs 
hath  not  yet  returned  to  England,  nor  hath  his  death 
been  duly  certified,  to  wit,  at,  8cc.  Nevertheless  the 
said  defendant,  not  regarding,  &c.  but  contriving,  8cc. 
hath  not  as  yet  paid  the  said  sum  of  75/.  with  lawful 
interest  thereon,  or  any  part  thereof  to  the  said  plain- 
tiffs, but  hath  hitherto  altogether  refused  and  still  neg- 
lects and  refuses  to  do.  The  second  count  stated,  that 
in  consideration  that  the  said  plaintiffs,  at  the  special 
instance,  &c.  of  defendant,  would  permit  and  suffer  de- 
fendant to  receive  and  take  a  certain  sum  of  money,  to 
wit,  the  sum  of  75/.  then  in  the  hands  of  one  David 
Jones,  defendant  undertook,  &c.  to  pay  to  them  the 
said  plaintiffs,  nine  years  after  the  4th  day  of  August  in 
the  year  of  our  Lord  1820,  the  sum  of  75/.  with  lawful 
interest  for  the  same,  provided  David  Morgan  the  bro- 
ther of  the  said  plaintiffs  should  not  return  to  England, 
or  his  death  be  duly  certified  in  the  mean  time.  Yet 
plaintiffs  in  fact  say,  that  although  they,  confiding,  &c. 
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did  afterwards,  to  wit«  on,  8cc.  permit  and  suffer  defen- 
dant to  receive  and  take  the  said  last  mentioned  sum  of 
76L  and  the  same  by  viilue  of  the  said  permission  and 
sufferance,  was  then  and  there  paid  over  to  defendant, 
and  plaintifis  in  fact  say,  that  the  said  David  Morgan 
hath  not  returned  to  England,  nor  hath  his  death  been 
duly  certified,  to  wit,  at,  8ic.  Nevertheless  the  said  defen- 
dant  not  regarding.  Sec.  but  contriving,  &c.  hath  not  as 
yet  paid  the  said  sum  of  75/.  with  lawful  interest  there- 
on, or  any  part  thereof  to  plaintiffs,  but  to  pay  the  same 
hath   hitherto  altogether  n^Iected    and   refused,  and 
still    neglects    and    refuses    so    to  do.       Counts  for 
money  lent,  paid,  had  and  received,    and  on  an  ac* 
count  stated.    Pleas,  1st,  Non  assumpsit;  2d,  Statute 
of  limitations. 

At  the  trial  before  GouUmrn  J.,  at  the  last  Carmar- 
thenshire great  sessions,  the  following  instrument  was 
proved  in  support  of  the  plaintiffs*  case,  being  stamped 
as  an  agreement  and  also  as  a  promissory  note. 


18Sa 

Morgan 

and  AooUmt 

v. 

JOMKS. 


"  4th  August,  1820. 
**  Nine  years  after  date,  I  Stephen  Jones  promise  to  pay 
to  John  Morgan  and  James  Morgan  75L,  provided  their 
brother  David  Morgan  shall  not  return  to  England,  or 
his  death  be  duly  certified  in  the  meantime,  with  lawful 
interest  for  value  received. 

(Signed)    '*  Stephen  Jones.*' 


It  was  also  proved  by  the  uncle  of  David  Morgan, 
that  the  latter  had  left  England  twenty-four  or  Jtwenty- 
five  years  ago,  and  had  never  been  heard  of  since.  No 
other  evidence  was  given,  except  that  of  the  execution 
of  the  note.  On  the  part  of  the  defendant  it  was  ob- 
jected, that  the  plaintiff  had  failed  on  the  special  counts, 
as  he  had  not  given  any  evidence  whatever  of  the  con- 
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siderations  therein  averred,  and  that  the  instrument  be^ 
ing  void  as  a  note,  by  reason  of  the  contingency,  would 
not  as  such  support  any  of  the  common  counts.  It  was 
replied  on  the  part  of  the  plaintiffs,  that  the  paper  was 
at  all  events  evidence  of  an  account  stated,  or  of  money 
lent  The  learned  Judge,  however,  thought  the  objec- 
tion well  founded  and  nonsuited  the  plaintiffs. 

A  rule  having  been  obtained  by  Russell  Serjt.  to  set 
aside  the  nonsuit,  and  enter  a  verdict  for  the  plaintiffs 
for  76/. 


H.  V.  Richards  and  E.  V.  Williams  now  shewed  cause. 
—  In  order  to  charge  the  defendant  on  the  agree- 
ment, the  plaintiffs  must  prove  a  consideration,  for  this 
is  not  a  negotiable  promissory  note.  The  real  ques- 
tion is,  whether  this  special  agreement  to  pay  75/.  on 
a  contingency  can  be  given  in  evidence  on  the  common 
counts  for  money  lent,  or  on  an  account  stated  ?  Now 
the  statute  of  limitations  having  been  pleaded,  this  sum 
cannot  be  contended  to  have  been  money  had  and  re- 
ceived to  the  use  of  the  plaintiffs,  or  to  be  due  to  them 
on  an  account  stated  at  a  later  period  than  4th  August 
1820,  when  that  agreement  was  entered  into.  So,  if 
any  money  was  lent,  it  was  then  lent  on  a  promise  to  be 
performed  nine  years  after.  But  this  declaration  was 
necessarily  special,  in  order  to  set  forth  the  time  of  re- 
payment as  depending  on  a  contingency,  and  to  show 
that  contingency  to  have  happened,  (a)  Then  the  con- 
sideration alleged  in  the  first  count,  viz.  money  lent  by 
plaintiffs  to  defendant,  must  be  proved  as  well  as  the 
fulfilment  of  the  special  condition;  but  there  was  no 
evidence  of  a  loan,  or  of  value  passing.  The  agreement 
cannot  be  given  in  evidence  on  the  common  counts,  for  it 


(a)  Guy  r.  Gow€r,  2  Mir»h.  R.  273.      DtmM  v.  NickoUt,  2  Chit.  Rep.  320. 
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is  not  a  promissory  note  payable  at  all  events,  and  the        1830. 
cases  in  which  counts  on  a  special  agreement  may  some-       ^^^ 
times  be  abandoned,  and  the  common  counts  resorted     and  Another 
to,  turn  on  a  consideration  in  part  executed,  and  the  re-        jones. 
ceipt  by  the  defendant  of  benefit  therefrom  which  he 
is   not  to  reap   gratis  (a).    No  such  benefit  has  been 
here  received.   This  contract  is  in  the  nature  of  a  wager. 
In  Bovey  v.  Castkman  (b),   defendant  agreed  to  pay 
plaintiff  100/.,  if  the  Duke  of  Saxony  did  not  enter 
Dauphiny  in  a  time  limited,  and  plaintiff  agreed  to  pay 
plaintiff  100/.  if  he  did ;  and  it  was  held  that  indebi- 
tatus assumpsit  would   not   lie,   for   the   allegation  of 
mutual  promises  was  necessary  to  raise  the  assumpsit. 
The  absence  of  real  consideration  was  also  urged ;  but 
that  can  make  no  difference  to  the  validity  of  a  contract 
if  the  plaintiff  incurs  a  risk.     However,  in  Leaves  v. 
Bernard  (c),  sixteen  guineas  having  heen  paid  by  plain- 
tiff to  defendant,    a   real   consideration  appeared   for 
the  promise  of  defendant  to  pay  plaintiff  lOOL,  if  no 
garrison  of  2000  men  in  Flanders  should  be  taken  by 
the  French  before  a  day  fixed ;  but  the  declaration  was 
held  bad  on  demurrer,    because  the  value  of  sixteen 
guineas  so  alleged  to  have  been  paid,  was  not  averred. 
In  insurances  a  small  sum  is  paid  to  receive  a  larger,  if  a 
certain  event  happens ;  but  if  in  case  of  variance  between 
the  special  counts  and  the  policy  produced,  that  instru- 
ment could  be  given  in  evidence  on  the  common  counts, 
the  insured,  after-proving  the  loss,  would  always  rely  on 
the  account  stated.   Where  value  received  is  stated  as  a 
consideration,  the  law  presumes  that  a  sum  has  been 
advanced  corresponding  with  that  to  be  paid ;  but  here 
the  sums  differ,  and  the  sum  to  be  repaid  with  interest 

(a)  Sea  oo  tbii  sabjeot   i  Campb.  S8.    Caici  collected,   I  Cbittj  on 
Pleading,  4th  Ed.  SOS. 
(6)  Lord  Rajn.GO.  (e)  5  Mod.  ISl. 
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might  from  the  contingency  be  more  or  lees  than  that 
advanced. 

Russel,  Serjt.  and  John  Evans  in  support  of  the  rule. 
— Admitting  that  the  special  counts  were  necessary,  the 
first  was  proved  by  the  instrument  produced ;  but  at 
all  events,  the  count  on  an  account  stated  was  sup- 
ported by  this  evidence  of  a  writing  acknowledg- 
ing a  debt  and  promising  to  pay  it.  If,  as  is  argued, 
there  was  no  other  prima  facie  evidence  of  money  or 
value  having  passed  in  goods  or  otherwise^  than  the 
words  of  the  instrument,  '*  value  received/'  there  might 
have  existed  another  mode  of  loan,  e.g.  that  on  the  sale 
of  property  by  the  plaintiffs,  in  which  their  brother 
Datnd,  who  had  been  long  absent  abroad^  had  an  in- 
terest under  his  father's  will,  his  share  of  the  purchase 
money  was  lent  by  the  plaintiffs  to  the  defendant  in  the 
interim,  as  it  would  have  belonged  to  them  if  he  did  not 
return.  iBaylejf,  B. — ^That,  if  proved,  would  not  support 
the  allegation  in  the  special  count,  that  money  was  lent 
by  plaintiffs  to  defendant.] — But  the  words  "  value  re- 
ceived," import  on  the  face  of  the  instrument  the  con- 
sideration alleged,  viz.  money  lent  by  the  plaintiffs  to 
the  defendant.  Bishop  v.  Young*  (a)  It  appears  from 
Harris  v.  Huntback,  (6)  that  between  the  original  par- 
ties a  note  acknowledging  the  receipt  of  money  and 
promising  to  be  accountable,  supports  a  court  for  money 
lent ;  and  from  Story  v.  Allans j  (c)  that  stat.3  &  4  Anne, 
c.  9.  only  gives  an  additional  remedy  on  a  promissory 
note  by  declaring  on  it,  without  giving  further  proof  of 
its  consideration ;  but  does  not  take  away  the  former 
action  of  indebitatus  assumpsit  for  money  lent,  in  which 


(a)  2  B,  &  P.  78. 


(6)  1  Barr.  t73. 


(c)  2  Siik.  725.    Hard*t  case  Silk.  23« 
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the  note  was  evidence  as  a  writing  to  prove  the  defen-        1830. 
dant's  receipt  of  so  much  money  (rem  the  plaintiff.      j!i^^^ 
Though  the  decision  in  Boveif  v.  Castleman,  is  quoted  on    •wi  A»^er 
the  other  side«  the  reason  on  which  it  is  founded,  that        joiiEt. 
a  real  consideration  must  appear,  is  repudiated.     In 
Leaves  v.  Bertiard  there  was  no  real  consideration  ex- 
ecuted, and  the  assumpsit  is  special  on  the  mutual  pro- 
mises according  to  the  rule  in  Bovey  v.  Castlenuuu — 
Secondly,  conceding  this  not  to  be  apromissory  note  vnth- 
in  the  statute  of  Annef  so  as  to  enable  it  to  be  declared 
on  as  such  per  se  with  an  implied  consideration,  it  was 
admissible  in  evidence  on  the  common  counts  on  a  prin- 
ciple not  differing  from  that  by  which  a  promissory  note 
is  so  received.    It  is  laid  down  in  Bayley  on  Bilb,  (a) 
that  a  note  is  primd  facte  evidence  of  money  lent  by. 
payee  to  maker,  and  consequently  of  money  had  and 
received   by  maker  to  the  use  of  the  holder,  and  of 
money  paid  by  the  holder  to  the  use  of  the  maker. 
That  work  cites  C.  J.  if o//'s  judgment  in  Clarke  v.  Mar- 
tin, (6)  who  recognized  the  method  used  before  the  stat. 
of  Amie,  of  declaring  on  a  general  indebitatus  assumpsit 
for  money  lent,  giving  in  evidence  the  promissory  note. 
It  does  not  seem  to  have  been  a  necessary  quaUty  of 
such  a  note  before  the  statute  of  Anne  placed  it  within 
the  custom  of  merchants,  that  it  should  be  payable  at 
all  events.    IBayley,  B. — ^The  instrument  called  a  pro- 
missory note  had,  per  se,  no  binding  effect  as  such,  before 
the  statute ;  since  which  it  is  held,  that  it  must  be  pay- 
able at  all  events,  (c)]  Considering  promissory  notes  as 
they  existed  before  the  statute,  viz.  as  memorandums  of 
money  lent,  it  appears  from  Bishop  v.  Young,  and  Pot^ 
ter  V.  Pearson,{d)  that  the   reason   why    a    general 
indebitatus  assumpsit  would  not  lie  on  a  note  as  such 

(a)  4Ui  Ed.  S86.  (6)  IiOi4  Rajn.  75a   1  Salk.  ISO.  S.  C. 

(c;  Se«  Clark  ? .  Mariim,  rapni.     Bajlej  on  BUlf,  12. 
((/)  I/ord  Rajm.  759. 
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1830.  before  the  statute  of  Atme  brought  it  within  the  custom 
^J^^^  of  merchants,  relating  to  bills  of  exchange,  was,  that  it 
tod  Another  was  fiudum  pactum,  as  binding  a  man  to  pay  money 
JoNBs.  without  a  consideration  apparent.  But  the  words  here, 
"  value  received,"  import  a  consideration  received  in 
money,  till  the  contrary  is  shewn,  interest  being  specially 
reserved ;  and  if  the  decision  in  Bishop  v.  Young,  that 
debt  lies  by  payee  against  maker  of  a  promissory  note 
expressed  to  be  for  value  received  in  goods,  is  correct, 
debt  would  have  lain  on  this  instrument  before  the 
statute ;  for  in  that  first  stage  of  promissory  notes,  as  the 
subject  matter  of  consideration  did  not  appear  on  the 
face  of  them,  it  might  be  for  money  lent  or  other  matter. 
In  Clark  v.  Martin,  a  count  for  money  lent  was  sup- 
ported before  the  statute  by  proof  of  a  note  promising 
to  pay,  and  thus  admitting  the  receipt  of  payee's  money 
by  defendant  as  maker. 

Bayley,  B.  The  consideration  stated  in  the  first 
special  count,  is  money  lent  by  the  plaintiffs  to  the  de* 
fendant,  and  being  so  alleged,  it  was  incumbent  on  the 
plaintiff  to  make  out  affirmatively  in  evidence  that  that 
was  the  actual  consideration.  Therefore,  if  on  looking 
at  the  instrument  declared  on,  it  appears  that  some 
other  consideration  for  it  might  have  existed,  then,  in 
absence  of  proof  of  any  money  lent  as  alleged,  the  plain- 
tiffs cannot  support  this  action.  If  the  instrument  does 
not  support  the  special  count,  then  there  is  no  evidence 
on  the  count  for  money  lent,  nor  on  the  last  count  which 
alleges  that  the  defendant  accounted  with  the  plaintiffs, 
of  and  concerning  divers  sums  of  money  before  that  time, 
and  then  due  and  owing  from  the  defendant  to  the 
plaintiffs.  For  if  no  such  accounting  concerning  money 
took  place  within  six  years,  the  plaintiff  cannot  main- 
tain that  count  after  the  statute  of  limitations  pleaded. 
If  this  had  been  an  ordinary  promissory  note  to  pay 
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at  all  events,  I  should  have  agreed  with  the  opinion  of       1830. 
Lord  Holt,  in  the  case  in  Lord  Raymond,  cited  by  Mr,       ^^iXehn 
Evans,  and  with  the  dictum  of  Lord  Mansfield  in  another     «»d  Anotber 
case  (a),  that  a  note  is  primd  fade  evidence  of  money        Jonbs. 
lent  by  payee  to  maker ;  but  as  this  sum  is  only  payable 
at  the  end  of  nine  years,  in  the  event  of  the  return  of 
David  Morgan  not  taking  place^  or  the  certificate  of  his 
death  in  the  interim,  the  presumption  that  the  security 
was  given  for  money  lent  does  not  arise ;  for  the  bor- 
rower of  money  is  bound  to  repay  at  all  events ;  but  no 
provision  was  here  made  for  any  payment  at  all  if  David 
Morgan  had  returned  within  the  nine  years.     Nor  do 
the  words   "  value  received"   necessarily  import  that 
money  was  lent  as  alleged,  as  value  might  have  passed 
in  various  other  ways  not  expressed.     But  the  contin- 
gency on  which  the  promise  to  pay  turns,  shows  me 
satisfactorily  that  no  money  was  lent  by  the  plaintiffs  to 
the  defendant  out  of  their  own  funds,  for  if  the  hypothesis 
as  to  the  origin  of  this  transaction,  suggested  in  support 
of  the  rule,  could  be  acted  on  by  the  court,  without 
proof  of  the  facts,  the  observation  would  occur,  that  no 
provision  is  made  for  the  return  of  the  money  to  David 
Morgan's  representatives.    Another  state  of  facts  might 
be  supposed  as  founding  this  instrument,  viz.  that  a  debt 
being  due  to  the  plaintiffs  from  their  brother  David 
Morgan,  they,  in  his  absence,  sold  the  estate  in  which 
he  by  his  father's  will  had  a  beneficial  interest,  and  suf- 
fered David's  share  of  the  purchase  money  to  remain  in 
the  defendant's  hands  as  purchaser,  on  receiving  from 
him  this  acknowledgement  of  debt,  in  order  to  enable 
them  to  pay  themselves  the  debt  owing  by  David,  by 
taking  out  administration  to  his  effects  if  he  should  not 
return.     Now  if  this  latter  suggestion  is  merely  possible, 
we  cannot  say  affirmatively  that  this  is  evidence  of  a 

(a)  SemUe  Qnmt  ▼.  Vwghm,  4  Borr.  1525.    And  s«e  18  Mod.  tSO. 
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1830.       loan  of  the  money  of  the  plaintiffs  by  them  to  the  defen- 

j^j[^      dant,  or  of  an  account  stated  by  him  with  them  of  money 

•nd  Another    so  lent,  even  if  the  statute  of  limitations  had  not  been 

JoMBt.        pleaded.     In  the  absence  of  all  evidence  to  justify  a 

judge  to  leave  this  case  to  a  jury,  or  for  a  jury  to  find  a 

verdict  upon,  the  nonsuit  was  proper. 

Garrow,  B.  concurred. 

Vadohan,  B. — The  only  evidence  in  support  of  any 
count  in  the  declaration  was  this  instrument,  with  the 
rumour  incident  to  David  Morgan*s  long  absence,  and 
the  want  of  knowledge  that  he  had  ever  returned  to 
England.  The  instrument  does  not  on  the  face  of 
it  afford  evidence  of  the  loan  of  money  alleged  in  the 
first  special  count,  and  without  further  adverting  to 
the  cases  where  between  the  original  parties  a  promis- 
sory note  is  presumptive  evidence  of  money  lent,  it  is 
sufficient  to  say,  that  such  a  presumption  only  arises  in 
the  case  of  a  note  payable  in  the  ordinary  way,  that  is, 
at  all  events,  and  is  therefore  rebutted  by  any  matter  on 
the  face  of  the  instrument,  which  raises  a  directly  con- 
trary inference. 

BoLLAND,  B. — This  instrument  appears  to  have 
been  originally  a  promissory  note  within  the  statute  of 
AnnCf  but  its  character  as  such  has  been  destroyed  by 
the  introduction  of  a  contingency  to  control  its  pay- 
ment (a).    Then  if  it  is  not  a  promissory  note,  it  was 


(a)  Had  it  remtined  a  promiuorj  note  within  the  coatom  of  merobanta 
and  the  atatote  of  Amu,  a  new  atamp  would  have  been  reqoiaite  after  the 
alteration.  See  Bajiley  on  Billa,  89,  4  Ed.  This  woold,  in  practice,  amoont 
to  a  neoesaitj  for  making  a  new  note  on  a  properlj  stamped  paper ;  for 
S4  Geo.  8.  0.82.  and  87  Geo.  3.  o.  186.  8.4.  aathorixing  notes,  bills,  &o.  to 
be  stamped  after  made  or  drawn,  on  payment  of  a  penalty,  are  long  since 
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with  propriety  declared  on  specially.  But  there  is 
no  evidence  of  money  having  been  lent  so  as  to  support 
that  consideration  as  laid.  The  words  "  value  received" 
which  it  has  been  contended  import  that  consideration, 
have  a  meaning  in  bills  and  notes  which  flow  from  the 
custom  of  merchants,  different  from  that  which  they  bear 
when  occurring  in  other  instruments  subject  to  the  con- 
struction of  law  only.  As  to  this  instrument  being  evi- 
dence on  the  common  counts  (^r) ;  the  case  of  Bishop  v. 
Young  only  shows  that  debt  lies  on  an  ordinary  promis- 
sory note  by  payee  against  maker,  where  value  appeared 
on  the  face  of  it  to  have  been  received  in  goods ;  and  it 
had  been  held  previously  (6)  that  debt  would  lie  by  the 
payee  against  the  drawer  of  a  bill  expressed  to  be  for 
value  received.  But  the  form  of  a  promissory  note  has 
not  varied  since  the  statute  of  Anney  and  as  it  appears 
from  the  argument  in  Pearson  v.  Garrett  (c),  that  pro- 
missory notes  were,  before  that  act,  sent  into  the  world 
and  negociated  by  the  custom  of  merchants,  they  were 
then,  as  now,  only  admissible  in  evidence  on  the  common 
counts,  when  payable  at  all  events,  and  put  in  suit  be- 
tween the  original  parties;  and  it  is  only  to  such  notes 
that  the  decision  in  Bishop  y.  Young  applies. 

Rule  discharged. 


1830. 

Morgan 
tod  Anotbtr 

V. 
JONBS. 


expired,  mnd  31  Geo.  3.  o.  25. 1.19.  agabst  itamping  paper  after  auj  note 
or  bill  written  thereon,  it  still  in  force.  The  above  instroment  was  stamped 
in  two  places  with  a  promissory  note  stamp  and  an  agreement  stamp :  the 
first  was  eqnalij  reqaisite  bj  the  stamp  aot  66  Geo.  S.  e.  1S4.  scbedole  tit. 
Promissorj  Note,  whether  the  iastriiBient  is  a  promissory  note  payable  at 
all  events  or  on  a  contingency  only.  No  pobt  was  taken  as  to  the  stamps 
at  the  trial. 

(a)  Which  will  not  lie  hot  where  debt  does,  Bot^  ▼.  CoMtUuum,  Lord 
Raym.  00.  BtUehgr  ▼.  Anirm9,  Salk  28.  2  Lev.  16t.  See  2  B.  Moore, 
420. 

(h)  Hodgu  ▼.  SUuMurd,  Skin.  Rep.  846. 

(r)  Comberbach,  227.  4  Mod.  242. 


32  CASES  IN  MICHAELMAS  TERM, 

1830. 


iVbp.26tb.         JoN£Sy  Gent,  one,  &c.  v,   Simpson,   Esq.  and 

Darbishire. 


In  an  action  rpHIS  was  an  action  of  trespass  and  false  imprison- 
guteate  for  ment.    The  defendant,  Simpson,  was  a  magistrate  of 

an  act  done  ^^^  county  of  StafforcL  and  Darbishire  a  constable.  At 
mtheexecu-  j  */       ^ 

tionofhis  the  trial  before  Allan  Park,],  at  the  last  assizes  for 
Ucestated^  Stifffbrdskire,  the  plainti£f  had  a  verdict  against  both 
natare  of  the  defendants,  subject  to  a  motion  to  enter  a  nonsuit  on  the 
to  be  saed  following  points,  taken  at  the  trial,  and  reserved  by  the 
oiit,  and  also  learned  Judge.  — The  plainti£f  produced  the  copy  of  a 
action.  A       notice  of  intended  process  against  defendant  Simpson^ 

writ  was  sued  ^ated,  and  served  on  him,  30th  April  1829,  by  which 
ontandserv-    .  '  .     .     '  '^  *     ^ 

ed,  but  aAer-  it  was  stated  that  plainti£f  (who  was  an  attorney),  would 

continued'  ^^  ^"^  calendar  month  issue  a  quo  minus  against  the  de- 

and  within  fendant  Simpson,  for  trespass  and  false  imprisonment, 

lowed  by  the  ^^  ^^^^  ^^f  ^^^  signed  by  the  plaintiff.    No  other  person 

statute,  auo-  ^^g  mentioned  in  the  notice  as  intended  to  be  made  a 

the  mmt  ^•m*— 

dem  generis     defendant.    It  was  objected  by  the  defendant's  counsel, 

and  ser  ^  d*"*  ^^^^  ®"^^  ^  notice  of  intended  writ  or  process  against 

which  ano-  one,  was  not  a  sufficient  notice  within  24  Geo.  2.  c.  44. 

^wmedaa  ^'^'  ^®  ^^^  defendant  Simpson,  of  the  intended  writ  or 

defendant.  process  aQ:ainst  him  and  Darbishire,    Two  writs  of  quo 

after  verdict  minus  appeared  to  have  been  given  in  evidence ;  the  first 

held  that  the  ^^^^  ^ut  on  the  3d  June  1829,  against  Simpson  alone, 
notice  was  .  ^^  '^ 

safficient.  a  copy  of  which  was  served  on  him,  and  afterwards  dis- 
continued; the  second  sued  out  on  2d  Juli/^  against 
both  defendants,  served  on  both,  and  relied  on  in  evi- 
dence by  plaintiff  in  support  of  the  action.  It  was  ob- 
jected by  defendant's  counsel  that  the  second  writ  had 
not  been  preceded  by  a  sufficient  notice  of  the  intended 
writ  within  the  above  statute. 
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W,  E.  Tawitorij  on  10th  November j  moved  for  a  rule  1830. 
nisi  to  enter  a  nonsuit  on  the  above  grounds.  On  the  ^^^!^ 
first  point  he  cited  Lovelace  v.  Curry,  (a)  urging  that  »• 

the  defendant  Simpson,  on  receiving  notice  of  process  and  Another, 
against  him,  was  not  bound  to  contemplate  the  joinder 
of  Darbishire,  and  might,  therefore,  have  omitted  to 
tender  amends,  in  pursuance  of  section  2  of  24  Geo.  2. 
C.44.  within  the  calendar  month  specified  in  the  notice, 
from  his  knowledge  that  the  evidence  of  the  constable 
Darbishire,  would  furnish  him  a  defence,  before  the  dis- 
covery that  he  was  converted  into  a  defendant.  He  dis- 
tinguished Agar  V.  Morgan,  (b)  as  turning  on  the  words 
of  a  local  canal  act,  which  differed  from  those  of  24  Geo.  2. 
c.  44.,  and  said  that  Box  v.  Jones  (c)  which  arose  on 
the  latter  act,  was  decided  on  the  authority  of  Agar  v. 
Morgan. 

On  the  second  point,  he  contended  that  after  the  de- 
fendant Simpson  had  been  misled  by  the  notice  of  pro- 
cess against  himself,  and  had  consequently  omitted  to 
tender  amends  within  the  calendar  month  specified  in 
the  notice,  he  could  not  safely  pay  money  into  Court, 
on  the  second  writ  after  action  brought  pursuant  to 
section  4  of  the  statute.  He  asked  on  which  of  the 
two  writs  defendant  Simpson  could  have  paid  money 
into  Court  under  that  section  after  the  month  specified 
in  the  notice  had  elapsed  ?  Consistently  with  the  notice 
he  received,  he  must  have  thought  the  first  writ  to  be 
that  on  which  the  action  would  be  brought,  and  would 
not  tender  amends  within  the  calendar  i^onth,  relying  on 
Darbishire*^  evidence.  The  service  of  the  first  writ  ren- 
dered the  notice  yi/nc/tis  officio,  and  the  writ  against  the 
two  defendants  was  not  preceded  by  a  legal  notice  of 
action. 

(a)  7  T.  R.  631.  (h)  2  Price,  126.  (c)  5  Price,  168. 

D 
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1830.  The  Court  granted  a  rule,  against  which 

Jones 

»•  Phillips  and   Wkitcombe,  (Campbell  with  them)  now 

9IMPSON  •»»  ^r^ 

•n«i  Another,  shewed  cause. — Mr.  Taunton  at  the  trial,  alluded  to  Dan- 
buryv.  Cooper,  (a)  as  to  the  nature  of  the  assault,  but  no 
question  arises  on  that  case.  The  objection  here  is,  that 
the  notice  is  equivocal,  as  varying  from  the  writ  afterwards 
sued  out  in  the  present  action.  But  as  it  does  not  in  ^ 
express  terms  state  that  the  action  will  be  brought 
against  the  magistrate  alone,  the  plaintiff  was  not  pre- 
cluded by  it  from  suing  the  magistrate  and  constable 
together.  Then  has  the  defendant  had  the  **  notice  in 
writing/'  which  was  intended  by  the  legislature,  of  the 
''  intended  writ  or  process"  against  him  ?  That  must 
depend  on  the  wording  of  the  statute,  and  on  the  nature 
of  actions  of  tort.  This  statute  was  made  to  introduce  a 
strictness  of  form  in  favour  of  justices,  but  does  not  re- 
quire the  form  or  nature  of  the  action  to  be  stated  in  the 
notice.  Lovelace  v.  Curry,  (c)  The  magistrate  then  has 
been  informed  that  an  action  of  trespass  and  false  im- 
prisonment will  be  brought  against  him,  and  no  mistake 
of  the  object  of  the  notice  has  been  induced  on  the  part 
of  the  defendant  Simpson,  for  it  gave  notice  of  an  action 
against  him  only ;  and  the  torts,  though  alleged  against 
Simpson  and  Darbishire,  are  separate  as  well  as  joint,  so 
that  either  defendant  might  have  been  acquitted  (c). 
Agar  V.  Morgan  turned  on  the  words  of  the  Regent's 
canal  act  which  required  a  notice  in  writing  of  the  in- 
tended action,  a  like  notice  of  the  intended  writ  or  pro- 
cess being  required  by  this  statute.  On  the  former 
words  it  was  held,  that  a  separate  notice  to  each  of  the 
several  persons  intended  to  be  sued  in  trespass  would 

(a)  10  B.  &  C.  238. 

(6)  Sabin  ▼.  De  Bourgh,  2  Caoipb.  196  ',  it  oolj  reqalres  the  intended  writ 
or  prooeu  tnd  the  oanse  of  aotion. 
(c)  2  Stand.  117.  n. 
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support  a  joint  action  of  trespass  against  all,  though 
none  of  the  other  persons  afterwords  joined  in  the  ac- 
tion were  named  in  the  notice.  Then,  if  separate  notices 
of  action,  separately  directed  to  A.  and  B.  sufficiently 
describe  a  joint  action  in  tort  against  A.  and  B.,  notice 
of  intended  process  against  A.  properly  describes  pro- 
cess subsequently  sued  out  against  A.  and  B.,  within 
24  Geo.  2.  c.  44.  in  an  action  of  a  like  nature.  The  same 
difficulties  arose  in  Agar  v.  Morgan  as  in  this  case,  but 
in  a  more  specious  form^  as  the  information  required  to 
be  given  to  a  defendant  was,  under  the  words  of  that 
local  act,  much  less  considerable.  But  Richards  B.  ex- 
pressly states  as  a  material  guide  to  his  judgment,  that 
a  constable  may  be  joined  in  an  action  against  a  justice 
of  peace,  though  the  intention  of  so  joining  him  is  not 
expressed  in  the  notice.  The  other  judgments  are  the 
same  in  principle ;  and  Wood  B.  says  that  the  words, 
*'  I  give  you  notice  that  I  shall  commence  an  action 
against  you,"  are  sufficiently  explicit,  and  may  mean 
either  alone  or  with  others ;  but  that  the  non-joinder  of 
others  could  not  be  pleaded  in  abatement.  Bax  v.  Jones 
is  an  express  authority  against  the  present  rule,  having 
been  decided  on  24  G.  2.  c.  44.,  and  the  judgment  in 
Agar  V.  Morgan  was  there  fully  re-considered  by  the  same 
judges,  and  affirmed.  In  Robson  v.  Spearman,  (a)  a  rale 
for  a  nonsuit  was  refused,  though  this  point  was  urged 
in  support  of  the  motion.  (6) 

As  the  fact  that  two  writs  were  given  in  evidence,  was 
at  this  time  disputed  by  the  plaintiff's  counsel,  and  did 
not  appear  on  the  report,  no  argument  was  pressed 
upon  the  second  point.  However,  before  deliver- 
ing judgment,  the  Court  on  inquiry  ascertained  from  the 
learned  Judge,  that  this  evidence  had  in  fact  been  given. 


1830. 


Jones 

Simpson 
and  AboUmt. 


(a)  S  B.  &  A.  40S. 

(6)  Jotus  ▼.  Bhrdf  S  B.  &  A.  8S7,  wt9  dto  mentiosed. 

D   2 
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1830.  W.  E.  Taunton  having  been  raised  to  the  rank  of  a 

jQj^^       Judge  of  the  Court  of  King's  Bench  since  obtaining  the 
rule. 


V. 

Simpson 
and  Another. 


Russel  Serjt.  and  R.  V.  Richards  now  supported  it. — 
The  notice  served  on  30th  Apri/,  followed  up  by  the  writ 
of  3d  June,  appHed  itself  to  that   writ,  and  was  then 
functus  officio,  so  that   the   magistrate  might  consider 
that  notice  at  an  end,  and  the  first  writ   abandoned. 
[Bayley,  B.  Assuming  two  writs  to  have  been  proved, 
one  issued  in  June  and  the  other  in  Julify   then,  if  the 
defendants  had  relied  on  the  abandonment  of  the  first, 
it  would  have  been  a  question  for  the  jury,  whether  that 
writ  was  abandoned,  and  whether  the  second  writ  was 
sued  out  for  any  other  cause  of  action  than  that  men- 
tioned in  the  notice.]     Up  to  the  time  of  discontinuing 
the  first  writ,  the  magistrate  had  time  to  tender  amends, 
but  his   situation  was  changed  after  that  time.     For 
by  the  statute  a  magistrate  is  completely  protected  if 
he  tender  sufficient  amends  within  the  month;  2dly, 
he  may  tender  amends  after  the  month,  and  before 
action  brought ;  3dly,  he  may  pay  money  into  court 
under  s.  4.  after  action  brought,  but  before  issue  joined. 
In  neither  of  which  latter  cases  is  he  completely  jus- 
tified after  discontinuance  of  the  first  writ.  A  ms^strate 
is  entitled  to  be  kept  aware  of  impending  process  from 
the  time  of  giving  the  notice  up  to  issue  joined  in  the 
action ;  but  in  this  case  there  was  an  interval  between 
the  discontinuance  of  the  first  writ  and  the  commence- 
ment of  the  action,  when  he  was  not  so  aware.  The 
words  of  the  statute  are  prohibitory,  —  "  no  writ  shall 
be  issued  out"  till  notice  is  given  as  directed,  and  when 
once  that  notice  is  given,  can  it  be  said  that   several 
writs  may  be  sued  out   at  pleasure,  without  a  distinct 
notice  applicable  to  each  ?  Had  a  second  notice  of  process 
been  given  after  discontinuance,  the  magistrate  might 
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have  tendered  amends  on  apprehending  that  his  witness         1830. 
would  be  made  a  defendant.     On  the   other  point   the        'Xn^' 
"  intended  writ  or  process"  is  not  here  truly  described  in  "• 

the  notice.  Ihe  case  ol  JSax  y.  Jones  was  decided  en-  and  Anotlicr. 
tirely  on  the  authority  of  Agar  v.  Morland,  but  the 
words  of  the  acts  are  very  different.  If  this  notice  can 
cover  two  writs,  it  may  equally  cover  any  number.  Had 
the  writ  been  against  one,  plaintiff  could  not  have  de- 
clared against  two ;  therefore  this  notice  of  process 
against  one,  does  not  duly  precede  the  action  against 
two.  [Baj/kj/  B. — ^Then  your  writ  would  in  this  court 
have  contained  the  names  of  two  persons,  the  defendant 
and  Richard  Roe,  as  was  the  case  in  the  King's  Bench 
till  lately  (a).] 

Cur,  adv.  vuit. 

Bayley  B.  now  delivered  his  judgment. — We  de- 
ferred giving  judgment  in  this  case,  not  on  account  of 
its  difficulty,  but  from  our  wish  to  confer  with  the 
learned  Judge  who  tried  the  cause,  as  to  the  fact  of  the 
production  in  evidence  of  more  than  one  writ.  It  turns 
out  that  copies  of  two  writs  were  produced  at  the  trial ; 
but  we  are  of  opinion  that  the  existence  of  the  second 
writ  makes  no  substantial  difference ;  but  believing  the 
point  spoken  to  at  the  bar  by  the  counsel  in  support  of 
the  rule  to  arise  on  the  facts  as  now  ascertained,  we 
shall  give  our  judgment  on  it.  The  question  is,  whether 
under  24  Geo.  2.  c.  44.  s.  1.  (a),  the  plaintiff  is  confined 
to  the  writ  which  he  thinks  fit  first  to  sue  out  after  notice 


(u)  See  Hendrtf  v.  Sytneer,  cUed  I  T.  R.  233,  aod  4  Taunt,  14.  See 
now  Reg.  Gcd.  8  Geo.  4.  K.  B.    Tidd.  9  Ed.  148. 

(6)  Enacting  "  that  no  writ  shall  be  lued  oat  againat,  nor  any  copy  of  anj 
procesa  at  the  suit  of  a  snbject,  aball  be  served  on  any  justice  of  peace  fur 
any  thing  by  him  done  in  ihe  eicoutiou  of  bis  office,  until  notice  in  writing 
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1830.       given,  or  whether,  if  dissatisfied  with  that  writ,  he  is 
^""^^      entitled  to  sue  out  and  act  on  another,  ejusdem  setieris. 

JONBS  '    J  b  ' 

V.  disclosing  a  like    cause  of  action.     And   we   are  of 

and  Another.    Opinion  that  he  is  80  entitled. 

Looking  at  the  terms  of  the  act  and  its  object,  the 
words  "  intended  writ  or  process,"  indicate  such  a  writ 
or  process  as  corresponds  in  quality  and  character  with 
that  specified  in  the  notice,  and  do  not  confine  a  plain- 
tiflf  to  an  individual  writ,  but  to  such  a  writ  as  is  so 
specified,  and  which,  therefore,  applies  to  a  similar  cause 
of  action.  The  object  of  the  act  is,  to  give  an  opportu- 
nity to  a  magistrate  to  tender  sufficient  amends  before 
suing  out  the  writ,  or  after  that  step,  to  pay  money  into 
Court  before  issue  joined.  Nor  is  he  prejudiced  by  a 
plaintiff's  allowing  the  first  writ  to  be  discontinued,  and 
a  second  to  be  sued  out,  for  he  has  a  second  opportunity 
to  make  a  satisfactory  tender,  and  receives  a  benefit 
accordingly.  A  court  must  so  interpret  statutes,  which 
restrain  the  general  right  of  the  subject  to  sue,  as  not  to 
tie  themselves  down  by  the  wording  beyond  the  spirit 
of  the  provision ;  and  accordingly,  it  would  be  a  narrow 
construction  of  this  act  to  hold,  that  the  notice  only  ap- 
plies to  the  writ  first  sued  out.  To  dmw  arguments 
from  technical  reasoning  to  defeat  the  plainti£f's  gene- 
ral right  of  action,  is  not  the  species  of  protection  in- 
tended for  magistrates  by  the  legislature,  by  provisions 
unquestionably  salutary  as  directed  against  vexatious 
actions.  Then,  in  this  case,  though  a  former  quo  minus 
has  issued,  you  may  properly  predicate  the  second  to  be 

of  inch  intended  writ  or  process  fehall  have  been  delirercd  to  him  or  left  at 
the  usnal  place  of  bis  abode,  bj  tbe  attoruej  or  agent  for  the  party  who 
intends  to  sue,  or  cause  the  same  to  be  sued  oat  or  served,  at  least  ono 
calendar  month  before  (be  saing  oat  or  serving  of  the  same,  in  which  notice 
shall  be  deailj  and  explicitly  contained  the  caose  of  action  which  such  party 
hath,  or  claims  to  have  against  such  jastice  of  tbe  peace.*' 
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u  proper  writ,  and  each  a  writ  as  the  plaintiff  might  in-        1830. 
tend  to  sue  out  when  the  notice  was  given.  ^T^^^^ 

.   .  Jones 

On  the  other  point,  whether  after  giving  notice  to  a  •• 

justice  of  an  intended  writ  against  him,  a  writ  may  be    and  AiioUi«r. 
sued  out  against  him  a/id  another,  that  law  has  been 
settled  in  Agar  v.  Morgan,  and  Box  v.  Jones,  and  is  not 
fit  to  be  agitated  again.    The  case  of  Agar  v.  Morgan, 
is  undistinguishable  in  principle  from  the  present.     It 
decided,  that  a  notice  of  action  against  a  man,  delivered 
to  him  pursuant  to  a  statute,  would  support  a  subsequent 
action  of  trespass  against  him  and  others  for  a  joint  tres- 
pass; now,  if  a  writ  against  a  justice  and  another  is 
not  within  a  notice  of  a  writ  against  the  justice,  then 
the  notice  in  that  case  would  not  have  been  a  notice  of 
action  against  the  party  as  there  sued  with  others.    But    . 
it  was  there  held  to  be  a  good  notice  of  such  an  action, 
and  though  the  case  turned  on  another  act,  yet  the 
Court  adopted  the  illustration  of  the  counsel,  who  com- 
pared it  to  the  corresponding  enactments  of  24  Geo.  2« 
c.  44.    The  case  of  Bax  v.  Jones,  expressly  turns  on  this 
act.  Agar  v.  Morgan,  was  there  reconsidered  by  the  same 
Judges,  and  its  principle  solemnly  recognized.     This 
point  was  mentioned  in  the  King's  Bench  in  Robson  v. 
Spearman,  in  support  of  the  rule  there  moved  for,  and 
though  the  report  does  not  mention  the  holding  of  the 
Court  upon  it,  yet  it  is  not  the  habit  of  that  tribunal  to 
pass  by  a  point  moved,  when  essential  to  the  decision  of 
a  case  before  them,  and  I  entertain  no  doubt  but  that  it 
was  duly  weighed  as  an  ingredient  in  their  resolution. 
Their  refusal  of  the  motion  must,  therefore,  be  considered 
as  conveying  an  opinion  adverse  to  this  argument  in 
support  of  it     This  rule  must  therefore  be  discharged. 

Garrow  B. — In  the  case  of  Baxv.  Jones,  the  former 
decision  in  Agar  v.  Morgan  was  reviewed  by  the  same 
judges,  with  an  attention  directed  to  that  different  word- 
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1830.        ingof  the  acts  on  which  stress  has  been  laid  to-day  in 
'7^'""*^       support  of  this  rule,  and  their  decision  should  not  be 

JONES  ^  ••«•%» 

V.  disturbed  ;  nor^  were  the  question  res  integra,  should  I 

Simpson        ,  ^         ,./,.        ^  , 

tnd  Another.     °^^^  come  to  a  ditterent  conclusion. 

Vaughan  B. — The  question  here  is,  whether  the  act 
of  24  Geo.  2.  c.  44.  has  been  complied  with.     It  re- 
quires the  notice  of  process  to  be  served,  and  the  cause  of 
action  to  be  explicitly  stated.     It  would  be  a  refinement 
in    construction  in    favour  of   the   magistrate,  hardly 
founded  on  good  sense,  to  hold  that  he  has  not,  in  this 
case,  received  sufficient  information  of  intended  process, 
and  of  the  nature  of  the  action  about  to  be  brought 
against  him,  so  as  to  have  enabled  him  to  have  tendered 
amends  had  he   thought  proper.     Had  a  notice  been 
given  of  a  writ  intended  against  him  and  the  constable, 
and  before  the  action  was  commenced,  the  latter  had 
shewn  his  warrant;  can  it  be  said,  that  the  plaintiff 
was  bound  to  proceed  against  him  in  pursuance  of  the 
notice  ?    The  terms  of  the  act  have  been  complied  with, 
and  this  notice  gives  all  the  information  intended  to  be 
communicated  to  a  public  functionary  of  this  descrip- 
tion, by  explicitly  stating  the  cause  of  action.     As  to 
the  suggestion,  that  the  magistrate  is  kept  in  ignorance 
whether  he  is  to  be  proceeded  against  jointly  or  severally ; 
the  terms  of  the  notice  do  not  import  a  sole  or  several 
action,  while  it  might  be  seen  from  the  form  of  declara- 
tion against  two,  to  which  of  these  writs  the  notice  was 
intended  to  apply.     It  is  not  alleged  that  the  cause  of 
action  is  not  truly  stated  in  the  notice.     Though  the 
decision  on  a  similar  objection  in  Robson  v.  Spearman^ 
is  not  directly  reported  ;  yet   part  of  the  point  there 
made,  in  conjunction  with  the  present,  viz.  the  omission 
to  mention  a  battery  in  the  notice,  is  distinctly  mentioned 
as  answered  by  the  Court, 
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BoLLAND  B. — ^This  point  must  have  been  considered 
in  Jtobson  v.  Spearman^  though  not  perhaps  mentioned 
by  the  Court  in  a  shape  to  be  noticed  by  the  reporter. 
This  rule  was  granted  on  the  statement,  that  Agar  v. 
Morgan  was  decided  on  another  act,  and  that  Box  v. 
Jonesj  though  arising  on  this  act,  followed  that  decision 
on  reasoning  only  applicable  to  the  particular  proyi- 
sions  of  the  other  act 

Rule  discharged* 


1830. 

Jones 

Simpson 
uid  AaoUier. 


The  Attorney  General  v.  Siddon  and  Binns.        iVw.  20th. 

TNFORMATION  for  penalties.   The  second  count  was  A  master  is 
for  harbouring  and  concealing  smuggled  tobacco,  (a)  fo^^'^n^lal 

The  seventh  was  framed  on  57  Geo.  3.  c.  123.  s.  13.  (Jb)  act  of  hisser- 

vantyif  within 
the  scope  of 
his  probable  authority  and  done  for  the  master's  benefit  Thus,  where  after 
the  detection  of  smuggled  tobacco  concealed  in  a  cellar,  a  servant  in  his  master's 
absence  procured  a  permit,  by  which  he  intended  io  protect  the  goods  from  sei- 
zure, the  master  was  held  uable  for  the  penalty  attached  to  the  offence  of 
unduly  using  a  permit. 


(a)  See  29  C}eo.S.  c.6S.  S8.109. 169. 

(6)  Enacting,  that  every  person  or  penooi  who  shall  lend,  deliver,  or 
employ,  or  make  ose  of,  or  oaoie,  or  suffer  any  permit  granted  onder  any  law 
or  laws  of  excise,  to  be  sold,  lent,  delivered,  employed,  or  made  use  of,  to  or 
for  anj  other  ose  or  purpose  whatsoever,  than  to  aooompany  the  aotoal  re- 
moval  of  the  goods  for  which  the  same  was  obtained  and  granted,  and  which 
sball  be  therein  expressed  or  described,  or  shall  prod  ace,  or  caose  or  soffer  the 
same  to  be  produced,  to  anj  officer  or  other  person,  at  having  been  received 
with  any  goods,  other  than  at  aforesaid,  or  shall  in  any  manner  use  or  em- 
ploy, or  suffer  to  be  used  or  employed,  any  permit,  so  as  that  any  account 
kept  or  checked,  or  to  be  kept  or  checked,  by  the  officer  or  offieers  of  ex- 
cise bj  such  permit,  shall  or  may  be  frustrated  or  avoided ;  he,  she,  or 
they  shall  for  every  such  offence  scTerally  forfeit  and  lose  the  sum  of  500f. 
over  and  above  all  other  penalty  and  penalties,  forfeiture   and   forfeitures 
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Attorney- 
General 

V, 
SiDDON 

and  Another. 


charging  defendants^  as  dealers  in  tobacco,  with  using 
an  excise  permit  for  another  purpose  than  that  of  ac- 
companying the  actual  removal  of  the  goods  for  which 
it  was  granted,  and  which  were  therein  expressed.  The 
following  facts  were  proved  at  the  trial  before  the  Lord 
Chief  Baron  at  the  Exchequer  Sittings.  On  15th  June 
1829,  the  defendants  were  in  partnership  as  tobacco 
manufacturers,  though  only  Binns's  name  was  on  the 
door.  The  last  bona  fide  permit  granted  for  taking  to- 
bacco into  their  stock  was  dated  that  day.  On  the  16th 
the  surveying  officers  found  concealed  in  a  dark  cellar 
on  their  premises  40  lbs.  of  smuggled  tobacco,  in  two 
packages  of  20  lbs.  each,  (a)  They  asked  for  both  de- 
fendants by  their  names,  but  they  were  absent  from 
home.  They  asked  for  the  permit,  under  which  the  to- 
bacco had  been  brought  on  the  premises.  Choiey  the 
shopman,  said  he  thought  there  was  one,  and  after  some 
search  produced  the  permit,  dated  the  15th ;  but  it  was 
for  cut  tobacco  and  did  not  apply.  The  officers  re- 
mained on  the  premises,  and  while  they  were  there,  a 
boy  was  sent  by  the  shopman  to  a  neighbouring  tobacco 
dealer  for  a  request  note,  in  order  to  get  a  permit  there- 
on (6)  for  40  lbs.  of  tobacco,  in  two  equal  packages* 


whttsoever,  and  every  permit  used  for  any  purpose  wliatsoerer  other  than  to 
accompanj^  the  removal  of  the  spirits  or  goods  respectively  for  which  it  was 
obtained  and  granted,  and  which  shall  be  therein  expressed  or  described^ 
shall  be  deemed  and  taken  to  be  a  false  permit,  and  sach  ase  shall,  over  and 
above  all  other  penalties  and  forfeitures,  subject  the  person  or  persons  so 
using  the  same  to  all  and  every  the  penalties  and  forfeitures  imposed  by  law 
upon  any  person  or  persons  for  using,  giving  or  receiving  any  false  permit. 

(a)  Tobacco  is  prohibited  to  be  imported,  except  in  hogsheads,  &c.  of 
lOOIbs.  if  from  the  Eiui  Indies f  or  4501  bii.  if  from  any  other  place,  and 
must  not,  in  general,  be  packed  in  bags  or  packages  within  such  hogshead, 
&c.  except  from  Turkey,  6  Geo.  4.  c.  lOG.  s.  52,  Schedule.  And  see  At" 
tomey-CfenereU  v.  Bell,  infra. 

(6)  See  in  general  as  to  permits,    1  Chitt.  Commerc.  Law,  813.  and  as 
to  permits  for  tobacco,  29  Geo.  S.  c.  08.  sections  111,  and  113. 
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A  permit  was  accordingly  obtained,  and  brought  back 
by  the  boy  to  Chote,  who  after  pretending  to  make  fur- 
ther search,  at  last  suddenly  produced  the  permit  which 
had  been  thus  obtained,  but  which  on  examination  bore 
date  the  exact  hour  it  was  issued,  viz.  after  the  disco- 
very of  the  smuggled  tobacco  by  the  officers. 

The  defendant  Binns  suffered  judgment  by  default, 
and  the  jury  found  a  verdict  for  the  crown  against  Sid- 
don  on  the  second  and  seventh  counts.  Jervis  afterwards 
obtained  a  rule  for  entering  such  verdict  on  the  second 
count  only,  or  for  a  new  trial,  on  the  ground  that  the  act 
of  the  shopman  in  procuring  the  permit,  was  not  such 
an  act  in  the  course  of  trade  as  bound  the  master. 


1830. 

Attorney- 
Gkneral 

SiDDON 

and  Another. 


C/arke  and  Walton  now  shewed  cause. — If  the  ab- 
sence of  the  master  under  these  circumstances  should 
be  held  to  protect  him  from  res|X)nsibility  for  the  acts  of 
the  servant  in  the  advancement  of  the  master's  business, 
the  revenue  laws  wiU  become  wholly  ineffectual.  The 
act  of  procuring  the  permit  was  intended  for  the  master's 
benefit ;  for  on  the  discovery  of  the  smuggled  tobacco  by 
the  officers,  it  was  material  to  shew  if  possible  that  it 
had  been  placed  on  the  premises  in  a  legal  manner,  so  as 
to  save  it  from  seizure.  Chote,  the  shopman,  must  be 
taken  to  have  been  concerned  with  the  defendants  in 
carrying  on  an  illegal  business  for  their  benefit,  and  to 
have  acted  under  their  general  authority  in  getting  this 
accommodation  permit,  for  protecting  their  property 
from  the  consequences  of  infringing  the  revenue  laws. 
Now  whether  an  absent  master  is  answerable  cri- 
minally for  every  act  of  his  servant  in  his  employ  short 
of  felony,  (a)  is  not  here  the  question;  for  the  de- 
fendant is  here  only  charged  civiliier,  viz.  for  a  pe- 
nalty which  by  the  judgment  becomes  a  debt  to  the 
crown.     This  case  does  not  go  so  far  as  that  of  an 


(a)  See  Doctor  and  Student,  Dial.  II.  cap.  12.  16tb  Ed.  i>.  235. 
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information  for  a  misdemeanor  in  publishing  a  libel  in 
a  newspaper,  where,  however,  the  proprietor  residing 
at  a  distance  from  the  place  of  publication  has  been 
held  criminally  responsible  for  libels  inserted  in  it  with- 
out his  knowledge  by  the  party  to  whom  he  entrusted 
the  conduct  of  its  publication,  (a)  It  was  there  held 
that  such  a  general  authority  to  carry  on  the  concern 
for  the  profit  of  the  proprietor,  supported  the  allegation 
that  the  proprietor,  ''  knowinglif  and  unlawfully  caused 
to  be  published/'  the  libel  in  question.  In  another  in- 
formation of  a  similar  nature  against  the  same  parties, 
the  same  law  was  again  stated  by  Lord  Tenterden,  who 
added,  that  a  possible  case  might  occur  in  which  the 
proprietor  might  be  exempt.  So  here  the  presumption 
arising  from  the  prima  facie  evidence  of  the  servant's 
employment  by  the  defendants  might  have  been  rebutted^ 
and  their  exemption  from  liabiUty  established,  by  calling 
the  shopman  to  prove,  that  no  illegal  act  of  his  had 
ever  been  authorised  or  countenanced  by  them  in  the 
carrying  on  their  business,  and  that  the  transaction  in 
question  was  on  his  own  account,  and  unconnected  with 
his  employment  by  them,  (b)  In  Micliael  v.  AUestree,  (c) 
where  a  servant  brought  horses  into  a  frequented  place 
in  London,  to  break  them  for  a  carnage,  and  an  accident 
happened  from  their  unruliness,  the  master,  though  ab- 
sent, was  held  liable,  and  it  was  intended  that  he  sent 
the  servant  to  train  the  horses  there.  In  Stephens  v. 
Elwall,  {d)  the  master  was  in  Americay  but  a  sale  by  the 
defendant,  his  clerk,  who  carried  on  the  business  of  his 
house  of  trade  in  London  for  his  master's  benefit,  was 
held  a  sale  as  well  by  the  master  as  the  servant,  so  as  to 
establish  a  conversion  by  both.     The  rule  respondeat  su- 

(a)  Rex  T.  Guich,  and  others,  M.  &  M.  433.  437. 
(fr)  See  Bac.  Ab.  Master  and  Servant,  (L). 

(c)  2  Levinz.  172.  1  Vent.  296.     3  Keble,  650.    S.  C. 

(d)  4M.  &  S.  259. 
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perior  was  held  to  prevail  in  Brown  v.  Compton,  (a)  a 
case  of  great  hardship.  There  a  sheriff  was  held  liable 
for  an  escape  by  the  act  of  his  gaoler  in  liberating  an 
insolvent  debtor  under  an  order  from  justices  in  quarter 
sessions,  it  having  afterwards  turned  out  that  they  had  no 
jurisdiction  over  the  insolvent  at  that  particular  session. 

John  Jervis,  in  support  of  the  rule. — If  the  obtaining 
the  permit  was  the  act  of  the  servant,  without  the  au- 
thority of  the  master^  express  or  implied,  this  rule  must 
be  absolute.  Nor  is  the  revenue  unprotected  in  that 
event ;  for  though  the  party  may  not  be  liable  to  a  pe- 
nalty, the  remedy  in  rem  by  seizure  remains.  (6)  Then, 
whether  this  be  a  criminal  or  civil  proceeding,  the  mas- 
ter is  only  liable  cimliter  for  a  negligent  or  incautious 
act  of  his  servant,  done  in  his  business,  but  not  for  a 
wilful  act  done  by  him  out  of  it.  For  if  a  master  com- 
mand his  servant  to  do  what  is  lawful,  and  he  misbehave 
himself  or  do  more,  the  master  shall  not  answer  for  his 
servant,  but  the  servant  for  himself,  for  it  was  his  own 
act ;  otherwise  it  would  be  in  the  power  of  every  ser- 
vant to  subject  his  master  to  what  actions  or  penal- 
ties he  pleased,  (c)  Thus,  if  a  landlord  takes  a  distress, 
and  his  servant  abuses  it,  {d)  the  former  is  not  liable. 
[Bayley  B.  —  That  is  an  abuse  of  the  distress,  and 
not  pursuant  to  the  implied  authority  derived  from  the 
master.  If  I  order  a  man  to  deceive  another,  and  he 
exceeds  his  authority,  I  am  still  liable.]  The  con- 
viction for  concealing  tobacco,  on  the  second  count, 
cannot  be  imported  into  the  consideration  of  the  se- 
venth; but  if  it  could,  then,  though  the  defendant  might 

(a)  8  T.  R.  424.  (6^  See  89  Geo.  3.  c.  68.  8.  23. 

(e)  Bac.  Ab.  tit.  Muter  and  Senrant,  (L).  See  p^r  Lord  Holt,  Mid- 
dUUm  T.  Fowler,  Silk.  282.     Skinner,  626.     S.  C. 

(d)  20  H.7.  IS  b.  21  H.7.  23.  cited  Hardr.  31.  See  Boucher  v.  Law- 
torn,  Rep.  t.  H.  87. 
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have  authorized  the  shopman  to  conceal  the  tobacco  in 
the  cellar,  it  was  not  within  the  probable  consequences 
of  that  order,  that  the  servant  should  obtain  the  permit 
as  here  charged,  (a)    Nothing  can  be  inferred  from  the 
circumstance  that  the  shopman  was  not  called  by  the 
defendants,  for  it  was  equally  incumbent  on  the  counsel 
for  the  crown,  to  have  examined  him,  to  prove  the  au- 
thority he  actually  received  from  the  defendants.   [Bay^ 
letf  B. — If  this  act  is  done  by  the  servant,  not  to  protect 
himself,  but  his  master,  the  inference  arises  that  be 
did  it  in   furtherance  of  the  authority  received  from 
him.      In  Rex  v.  Dixon,  (&)  a  baker  was  indicted  for 
delivering  bread  made  of  noxious  materials  for  the  use 
of  the  children  of  the  Military  Asylum.    The  bread  was 
made  by  a  servant,  and  the  master  knew  that  alum 
was  used.    That  article  is  prohibited   to  be  used   in 
bread,  (c)  though  not  necessarily  noxious,  and  even  be- 
neticial,  if  in  proper  solution.      The  master  was  held 
liable  for  the  act  of  his  servant  in  suffering  it  to  remain 
in  crude  lumps  in  the  bread,  for  it  was  his  duty  to  take 
proper  precautions  to  prevent  its  misuse.    In  Grammar 
V.  Nixon,  (d)  a  master  was  held  liable  for  a  false  war- 
ranty by  his  apprentice  of  the  fineness  of  an  ingot] — In 
Rex  V.  Dixon  the  master  recognised  the  act  of  the  ser- 
vant by  receiving  the  proceeds  of  the  bread,  so  that  he 
had  an  actual,  and  not  a  mere  constructive  knowledge 
of  the  transaction.     The  same  observation  applies  to 
Southern  v.  How,  (e)  and  there  the  jury  having  found 
that  the  master  did  not  command  the  factor  to  conceal 
that  the  jewels  were  counterfeit,  the  Court  inclined  that 
the  factor,  by  his  general  power  to  sell,  should  not  charge 


(a)  See  Foiter  on  Crown  Law,  Disc.  3.  Ch.  3.  p.  3G0,  370. 
(6)  3  M.  &  S.  11.     4  Camp.  12.  S.  C. 
(c)  36  Geo.  3.  c.  22.  s.  3.  (cO  Stra.  653. 

(e)  Cro.  Jao.  468.    And  we  Doetor  and  Student,  I6lh  Ed.  235.  237. 
SirodM  ▼.  Dytom,  I  Smith's  Rep.  400. 
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his  master  if  he  exceeded  his  power.  Harding  v.  Green- 
i^^ifl)  was  an  action  for  a  libel  contained  in  a  letter 
written  by  the  defendant's  daughter ;  and  proof  that  she 
was  authorized  by  the  defendant  to  make  out  his  billsi 
and  write  his  general  letters  of  business,  was  held  in- 
suiflUcient  to  charge  him  for  her  act«  without  evidence 
that  the  letter  in  question  was  written  with  his  know- 
ledge or  procurement,  or  was  recognized  by  him  after  it 
was  written.  [  BayUy  B. — If  I  send  a  horse  to  be  sold 
without  direction  about  warranting  him,  and  my  servant 
warrants  him,  I  am  liable.  (6)  In  i2er  v.  Bower,  (d)  the 
Court  never  doubted  the  liability  of  the  pawnbroker  for 
the  act  of  his  servant^  in  selling  a  chain  as  gold,  which 
was  not  genuine  gold.] 


1830. 

Attorn by- 
General 

SiDDON 

and  Another. 


Clarke  replied. 


Cur.  adv.  vulL 


Alexander  L.  C.  B. — ^This  was  an  information  for 
the  penalties  imposed  by  law  for  harbouring  and  con« 
cealing  smuggled  goods,  and  for  using  a  permit  for  an- 
other purpose  than  that  of  accompanying  the  goods  for 
which  it  was  granted.  I  will  state  the  evidence  ap- 
plicable to  the  7th  count.  [Here  the  Chief  Baron  went 
through  the  evidence,  and  proceeded — ]  The  breach 
of  the  act  of  parliament,  which  enacts  that  the  permit 
shall  accompany  the  goods  for  which  it  is  granted,  is 
clear ;  but  the  objection  is,  that  the  defendant  Siddan, 


22d  Nov. 


(a)  I  B.Moore, 477. 

(6)  AUstmder  t.  Oibiou,  2  Campb.  655,  for  the  serraot  had  ao  implied 
anthoritjr  to  warraat.  And  see  Helyear  ▼.  Hawke,  5  Esp.  72.  Cro.  Jae.  471 . 
Secut,  if  a  perHOO  not  a  horsedealer  send*  a  serraot  to  a  fair  to  leli  a  bone, 
and  desires  him  not  to  warrant  it.    Bank  of  Scotland  t.  Waiaon,  1  Dow,  45. 

(c)  Cowper,  323.  Quttr;  if  in  the  principal  ease  it  was  left  to  the  jurj  to 
sajr  whether  the  master  gare  a  general  aathoritjr  to  the  servant  to  do  the 
best  he  ooald  to  protect  the  property  against  the  snnrejing  officers. 
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General 

V. 
SiDDON 

and  Another. 


who  was  the  master  of  the  party  who  obtained  this 
permit,  did  not  appear  to  have  taken  a  personal  share  in 
the  transaction,  and  was  not,  therefore,  liable  in  this 
proceeding  for  the  act  of  his  servant.  I  am  of  opinion, 
however,  that  on  the  evidence  he  was  rightly  convicted 
on  the  7th  count.  On  the  2d  count,  for  harbouring  and 
concealing  these  two  packages  of  tobacco  by  smuggling, 
the  only  evidence  was,  that  they  were  on  the  premises  c 
now  it  was  of  daily  occurrence  to  convict  on  such  evi- 
dence, or  the  revenue  laws  would  be  entirely  inoperative. 
If  primd  facie  evidence  of  guilt  is  given,  the  presump- 
tion of  guilt  arises  till  rebutted  by  evidence  to  establish 
innocence ;  on  the  same  principles  our  decision  proceeds, 
that  whatever  a  servant  does  in  the  course  of  and  as 
part  of  the  employ  with  which  he  is  entrusted  by  his 
master,  must  be  taken  to  be  the  act  of  his  master,  un- 
less the  contrary  is  shewn.  This  was  admitted  to  be 
law  in  civil  cases,  though  the  contrary  has  been  held  in 
criminal  cases ;  but  even  in  the  latter  it  has  prevailed 
to  a  certain  extent,  as  appears  from  the  cases  of  The 
King  V.  Dixon,  and  The  King  v.  Gutch.  In  the  first 
case  it  was  proved  that  alum,  though  prohibited  by 
statute  (a)  to  be  used  in  the  manufacture  of  bread,  was 
not  inevitably  noxious — that  the  master  had  authorised 
it  to  be  used,  and  though  there  was  no  evidence  that  he 
had  extended  that  authority  to  the  using  it  in  any  way 
which  would  be  prejudicial,  he  was  still  held  liable  for 
its  actual  use  in  an  unrestrained  and  noxious  manner. 
The  principle  now  contended  for  was  not  sustained 
in  that  case,  and  the  laws  would  be  altogether  ineffec- 
tual, if  it  was  not  held  that  the  master  is  liable  for  every 
act  done  by  his  servant  in  pursuance  of  the  general 
purposes  of  his  employment.  Against  the  verdict  it  is 
argued,  that  this  is  a  proceeding  for  an  act  of  the  ser- 


(a)  3C  Geo.  3.  o.  22.  s.  3. 
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by  the  servant  must  be  taken  to  be  in  the  service,  and 
for  the  benefit  of  such  a  master,  and  to  be  within  the 
authority  probably  given  by  him  in  such  conjuncture,  (a) 
In  this  case,  there  is  primd  facie  evidence  of  such  an 
authority  in  reference  to  acts  of  this  description.  *  The 
extent  and  nature  of  such  authority  must  be  judged  of 
from  the  nature  of  the  servant's  employ,  who  in  this  case 
had  the  custody  of  this  illegally  obtained  article.  It  was 
open  to  the  master  to  rebut  such  primd  fade  evidence, 
and  as  that  was  not  done,  it  was  correctly  left  to  the  jury 
as  being  the  act  of  the  master. 


1839. 

Attorney- 
General 

V, 
SiDDON 

and  Another. 


Garrow  B. — I  conducted  the  prosecution  in  Rex  v. 
Dixon,  which  is  decisive  of  this  case.  It  was  there 
proved  that  a  certain  quantity  of  alum  in  a  proper  state 
of  solution  may  be  mixed  with  bread  without  danger  to 
the  consumers ;  but  it  was  held  that  if  a  master  baker 
will  introduce  alum,  he  ought  personally  to  secure  its  due 
dilution,  and  was  answerable  for  the  improper  use  of  an 
article,  which  might,  however,  be  innoxious  in  another 
form.  (6)  The  distinction  which  might  here  exist  between 
an  act  done  by  the  servant  in  the  ordinary  course  of  a 
master's  business,  and  this  act  of  sending  for  the  request 
note,  was  a  question  for  the  jury.  If  the  two  packages  of 
tobacco  were  not  brought  into  the  stock  for  the  benefit  of 
the  master,  the  servant  might  have  been  called  to  say, ''  I 
had  the  general  superintendance  of  the  warehouse,  but 
took  this  article  in  on  my  individual  account,  I  was  un- 
able to  pay  the  penalties,  so  sent  for  the  request  note  to 
ihitld  myself  from  them."  There  is  no  doubt  that  this 
fraudulent  act  was  done  by  connivance,  or  understanding 
with  the  master,  not  to  hesitate  at  any  thing  likely  to 
cover  the  illicit  trade. 

(a)  Sm  TmrhervUU  ?.  Stamp,  Lord  Rajm.  264.  oonfinned  in  Brueker  y. 
Prommd,  6  T.  B.  661.  and  again  (with  Mickatl  ▼.  Alletire;  2  Le?.  172.)  in 
Leawu  r.  Bray,  8  Bast.  601.  bj  Lamrtaet  J. 

(6)  See  Disom  ▼.  BeU,  1  Stark.  C.  N.  P.  287. 

E   2 
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Attorney- 
General 

V, 
SlDDON 

•nd  Another. 


Vaughan  B. — I  concur  in  the  opinions  delivered. 
In  order  to  bring  the  fraud  charged  within  the  penalty 
provided  by  the  act,  the  jury  must  be  satisfied  that  the 
master,  the  present  defendant,  used  or  caused  the  permit 
to  be  used  for  the  purposes  imputed  either  by  himself,  or 
a  servant  authorized  to  act  for  him  under  an  express  or 
implied,  an  actual  or  constructive  authority.  The  man- 
ner in  which  this  rule  is  drawn  up  shews,  that  the  act  of 
obtaining  the  permit  was  by  the  master's  order;  for  his 
conviction  for  the  improper  harbouring  and  concealing 
the  smuggled  tobacco,  charged  in  the  second  count,  is  ad- 
mitted by  him  to  be  proper,  and  the  jury  are  warranted  in 
coming  to  the  conclusion  that  the  act  was  the  act  of  the 
master,  from  the  presumption  reasonably  arising  that 
this  act  was  authorized  by  him.  For  as  he  was  not  present 
at  the  time  the  permit  was  improperly  used,  nor  at  the 
time  when  these  goods  were  deposited,  his  absence  might 
cover  the  latter  offence  here  admitted  as  well  as  the 
former.    This  is  a  penal  and  not  a  criminal  proceeding. 

Rule  discharged. 


Nov.  d4th. 


The  Attorney-General  v.  Bell. 


Stat 6 Geo. 4.  'T^HE  Lord  Chief  Baron  delivered  judgment  in  tliis 

vidcB  by  wc.  ^*®®  which  had  been  argued  in  a  former  term. 

62.  that  cer-  This  was  an  information  for  penalties  for  harbouring 

tobacco  sball  tind  concealing  smuggled  goods,  the  first  count  of  which 

^  fljS^'i^^^y  stated  that  the  defendant  had  harboured  and  concealed 

EroniDitea  to 
e  imported,    certain  goods,  liable  to  the  payment  of  certain  duties  on 
udIcm,  if 

spirits,  in  casks  of  not  less  than  40  gallons,  or  in  cases  of  not  less  than  3  dozen  qnart 
Dottles,  and  if  tobacco,  and  from  the  East  Indiei,  in  hogsheads,.  &c.  of  lOOlbs. 
and  from  other  places,  in  hogsheads,  &c.  of  460lbs.  each ;  and  by  sect.  128,  that 
all  such  goods  whose  importation  is  thus  restricted  on  account  of  the  packages, 
shall  be  deemed  prohibited  goods ; — A  count  stating  that  defendant  imported 
spirits  and  tobacco  in  casks  and  cases  of  less  than  the  legal  size,  and  harboured 
and  concealed  the  same  knowing  no  duties  had  been  paid  or  secured  tkereoHy  is 
bad,  for  prohibition  of  ficcA  import  is  absolute. 
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the  importation  thereof,  which  had  then  and  there  been  1830. 
imported  and  illegally  unshipped,  the  duties  not  having 
been  first  paid  or  satisfied.  The  goods  are  stated  to  be 
SOOIbs.  of  tobacco,  400  gallons  of  foreign  brandy,  and  400 
gallons  of  foreign  Geneva.  The  penalty  demanded  (the 
crown  having  exercised  the  option  given  to  them  by  the 
act)  is  the  treble  value.  There  were  several  other  counts ; 
the  jury  found  for  the  defendant  on  the  issues  gained  on 
all  the  counts,  except  the  first,  and  on  that  they  found 
a  special  verdict  to  this  effect,  ''  That  the  said  defendant 
on  the  day  and  year  in  the  said  first  count  of  the  said 
information  in  that  behalf  alleged,  imported  into  the 
United  Kingdom  the  said  tobacco  in  the  said  first  count 
mentioned,  in  packages  containing  281b8  weight  each 
and  no  more,  and  that  the  said  defendant  imported  into 
the  United  Kingdom  foreign  brandy  and  foreign  Geneva, 
in  the  said  first  count  of  the  said  information  mentioned, 
in  casks  containing  four  gallons  each  and  no  more,  and 
that  the  said  tobacco,  foreign  brandy  and  foreign  Geneva, 
in  that  count  mentioned,  were  not  imported  into  the 
United  Kingdom  to  be  legally  deposited  or  warehoused 
for  exportation,  and  that  the  said  defendant  did  know- 
ingly harbour,  keep,  and  conceal,  and  did  knowingly 
permit  and  suffer  to  be  harboured,  kept,  and  concealed 
the  said  goods  in  the  said  first  count  of  the  said  infor- 
mation mentioned,  at  the  same  time  and  place  in  that 
behalf  vnthin  mentioned,  they  the  defendants  at  the  said 
time,  when  they  so  harboured,  kept  and  concealed  the 
same  goods,  well  knowing  that  the  same  had  been  im- 
ported and  unshipped  in  manner  and  form  aforesaid  in 
this  Kingdom,  without  any  duties  thereon  having  beenjirst 
paid  or  secured.**  There  is  no  doubt  therefore  of  the  de- 
fendants harbouring  and  concealing  run  goods.  The 
objection  to,  this  information  and  to  the  recovery  by  the 
crown  is,  that  goods  in  the  state  in  which  these  are  re- 
presented in  the  special  verdict  to  have  been  imported. 
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1830. 

Attorney- 
General 

Bell. 


are  absolutely  prohibited  and  foifeited,  whereas  the 
averment  in  the  information  is  that  they  were  liable 
to  duties,  and  the  offence  stated  is,  the  having  imported 
them  without  having  paid  those  duties.  The  provisions 
on  this  subject  are  contained  in  6  Geo.  4.  c.  107.  and  by 
section  52  of  that  act,  certain  goods  are  absolutely  pro- 
hibited to  be  imported,  or  can  be  imported  only  under 
the  restrictions  mentioned  in  each  table.  The  goods  so 
restricted  are  described  and  specified  in  tables  or  lists 
which  are  found  in  the  body  of  the  act ;  among  which 
are  the  following : — Certain  spirits  among  which  these 
are,  unless  in  casks  containing  not  less  than  40  gallons, 
or  in  cases  containing  not  less  than  three  dozen  reputed 
quart  bottles.  Then  as  to  tobacco,  the  prohibition  is 
absolute,  except  under  the  restrictions  that  it  be  im- 
ported, if  from  the  East  Indies,  in  hogsheads,  casks,  and 
chests,  or  cases  of  lOOlbs  weight;  or  4501b8  weight 
if  from  any  other  place.  Then  in  the  subsequent  sec- 
tion 128>  it  is  provided  that  all  goods,  the  importation 
of,  which  is  restricted  on  account  of  the  packages,  shall 
be  deemed  and  taken  to  be  prohibited  goods.  Now  the 
information  describes  these  goods  which  the  act  says 
shall  be  prohibited,  as  goods  which  may  be  imported  on 
paying  duty,  and  the  complaint  is  that  they  have  been 
imported  without  paying  or  securing  the  duty.  It  is 
said  that  the  crown  cannot  know  in  what  packages  they 
were  imported.  This  is  true,  primdfade,  as  they  would 
be  deemed  imported  in  the  packages  in  which  they  were 
found ;  but  all  difficulty  would  be  obviated  by  inserting 
a  double  set  of  counts.  There  is  some  inconvenience  in 
so  doing  and  some  expence,  but  we  do  not  think  that 
the  objection  arising  from  that  expence  and  inconveni- 
ence, would  warrant  us  in  sustaining  this  conviction  for 
one  offence,  upon  an  information  charging  another 
Therefore  we  think  there  must  be 

Judgment  for  defendant. 
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1830. 
IN  THE  EXCHEQUER  CHAMBER. 


Newberry  and  Benson  v,  Colvin  and  Others.         Nw,  I3th. 
(In  Error  from  the  King's  Bench.) 


Before  Tindal,  L.  C.  J.  —  Oaselee,  Bosanquet, 
and  Aloerson^  Js. —  Garrow,  Vaughan,  and 
Bolland,  Bs. 


ACTION  on  the  case  airainst  the  defendants  below,  as  Where  the 
^    t        1  .      ▼»  ^11  i.  1     owners  of  a 

owners  of  the  ship  Benson,  for  the  loss  of  goods  ship,  by  au 

instmmeiit 
Called  a  charter-party,  appointed  B.  to  the  command,  and  agreed  that  (the  ship 
being  tight^  &c.y  and  manned  with  thirty-five  men)  B.  should  be  at  liberty  to 
receive  on  board  a  cargo  of  lawful  goods  (reserving  100  tons  to  be  laden  for 
account  of  the  owners,  and  proceed  therewith  to  Camctta,  and  there  re-load  the 
ship  with  a  cargo  of  East  India  produce,  and  return  to  London^  and  upon  her 
arrival  and  discharge  there,  the  intended  voyage  and  service  should  end.  And 
the  owners  further  agreed,  that  the  complement  of  thirty-five  men  should,  if 
possible,  be  kept  up ;  that  they  would  supply  the  ship  with  stores,  and  that  she 
might  be  retained  in  the  said  service  twelve  months,  or  so  much  longer  as  was 
necessary  to  complete  the  Toyage.  In  consideration  of  which  B.  agreed  to  take 
the  command,  and  receive  the  ship  into  his  service  for  twelve  months  certain, 
and  such  longer  time  as  might  be  necessary  to  complete  the  voyage,  and  pay  to 
the  owners  for  the  use  and  hire  of  the  ship  after  the  rate  of  &f.  per  ton  per 
month,  of  which  1000/.  was  to  be  paid  on  the  execution  of  the  charter-partv, 
and  2000/.  by  two  approved  bills  on  Cakutia,  one  of  which  was  to  be  payable 
one  month,  and  the  other  two  months  after  her  arrival  there;  the  residue  to 
be  paid  or  secured  to  the  satisfaction  of  the  owners  on  the  arrival  of  the  ship  at 
London,  and  previous  to  commencing  the  dischar^  of  her  homeward  cargo. 
(Certain  other  stipulations  for  payment  of  freight,  if  the  ship  were  detained  in 
India,  were  then  made.)  And  it  was  further  agreed,  that  B.  should  remit  all 
freight-bills  for  the  homeward  cargo  to  Bueklet  and  Co.  in  London,  who  should 
hold  them  as  joint  trustees  for  the  owners  and  B, ;  that  they  should  first  be 
applied  to  payment  of  the  balance  of  freight  due  from  B.,  and  the  surplus,  if 
any,  be  handed  over  to  him.  It  was  then  prorided,  that  the  owners  should 
have  an  agent  on  board,  who  was  to  have  the  sole  management  of  the  ship's 
stores,  and  power  to  displace  B,  for  breach  of  any  covenant  in  the  charter* 
party,  and  appoint  another  commander.  C  and  Co.,  in  Calcutta,  having  know- 
ledge of  this  instrument,  shipped  goods  on  board  the  ressel  for  London,  which 
were  never  deliyered  there.  Held  that  they  could  not  recover  against  the 
owners,  for  by  the  agreement  between  them  and  B.  he  became  owner  pro  hAc 
vice  on  three  grounds.  Ist.  He  was  to  take  the  ship  into  his  service  for  twelve 
mon^s,  at  a  certain  rate  per  ton.  2dly.  Had  the  owner's  agent  displaced  him 
from  the  command,  he  would  have  remained  the  freighter  liable  to  the  shippers ; 
and  lastly,  the  surplus  freight  belonged  to  him  and  not  to  the  owners,  who  had  a 
remedy  on  the  charter-party  if  no  might  had  been  earned. 
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NlWBBRBT 


CIH.T11I 


aittnigB  after  JfidbaebMUtenn,  1826,  a  special  ¥€111101  was 
foimd  as  to  the  promises  in  the  6ret  comit  of  the  dedara- 
tioQ  meDtioiied,  in  sabstance  as  follows: — On  the  11th 
Mankf  in  the  year  of  oar  Lord  1817,  the  ptaintifia  below 
shipped  on  board  the  ship  Bemmmy  near  CalaUta^  in  the 
EaU  Indies,  thai  riding  at  anchor  in  the  riTcr  HoogUy, 
2171  bags  of  sugar,  and  191  chests  of  indigo,  then  be- 
ii^  in  good  order,  and  well  conditioned,  for  which  the 
foUowing  BiU  of  lading  was  signed  by  George  Betkam, 
then  being  the  master  of  the  said  ship,  under  the  cir- 
cumstances hereinafter  mentioned :  **  Shipped  by  the 
grace  of  (Sod,  in  good  order  and  weD  conditioned,  by 
Messrs.  Cohins,  Bazeit,  and  Company,  in  and  upon  the 
good  ship  called  the  Benwn,  where<^  is  master,  under 
God,  for  this  present  voyage,  George  Betkam,  and  now 
riding  at  anchor  in  the  river  HoogUifj  and  by  (Sod's  grace 
bound  for  London^  that  is  to  say,  2171  bags  of  sugar,  and 
191  chests  of  indigo,  being  marked  and  numbered  as  in 
the  margin,  and  are  to  be  deliyered  in  the  like  good 
order,  and  well  conditioned,  at  the  aforesaid  port  of 
London,  the  act  of  God,  the  King's  enemies,  fire,  and  all 
and  every  other  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation  of  whatever  nature  and  kind  so- 
ever excepted,  unto  Messrs.  Baieitj  Farquiar,  Crawford, 
and  Company,  or  to  their  assigns ;  freight  for  the  said 
goods  being  paid  by  bills."  G.  Betham  received  the  said 
goods  on  board  the  said  ship  in  the  river  Hooghly,  to  be 
carried  and  conveyed  according  to  the  bill  of  lading.  At 
the  time  of  the  said  goods  being  so  shipped  and  re- 
ceived, and  the  said  bill  of  lading  signed,  and  before  that 
time  the  defendants  below  were  the  owners  of  the  said 
ship,  and  before  the  said  ship  sailed  to  the  East  Indies^ 
and  whilst  they  were  such  owners,  the  following  Charter- 
party,  bearing  date  the  7th  day  of  June,  in  the  year  of 
our  Lord  1816,  was  executed  by  the  defendant  below 
Thomas  Sterling  Benson,  who  was  then  the  managing 
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owner  of  the  said  ship,  and  acting  on  behalf  of  himself 
and  the  other  owner  of  the  ship  on  the  one  part^  and  G. 
Betham,  of  the  other  part,  for  the  said  ship  Benton. 

**  This  Charter-party  of  Affreightment,  made  and  con- 
cluded in  London  the  7th  day  of  June,  in  the  year  of  our 
Lord  I8I69  between  Thomas  Sterling  Bemon,  of  the  city 
of  London,  part  owner  of  the  good  ship  or  vessel  called 
the  Benson,  of  573  tons  measurement,  or  thereabouts,  now 
lying  in  the  port  of  London,  of  the  one  part ;  and  George 
Betham,  of  the  city  of  London,  merchant  and  mariner, 
freighter  of  the  said  ship,  of  the  other  part;  Witnesseth, 
that  the  said  owner,  for  the  considerations  hereinafter 
mentioned,  doth  hereby  promise  and  agree  to  and  with 
George Betham,his  executors, administrators  and  assigns, 
that  he  G.  Betham  shall  have,  and  he  is  hereby  accord- 
ingly appointed  to,  the  command  of  the  said  ship,  but 
with  such  restrictions  as  hereinafter  mentioned,  and  sub- 
ject to  the  proviso  or  condition  hereinafter  contained  re- 
specting the  appointment  of  an  agent  on  board  the  said 
ship  on  the  part  of  the  said  owners.    And  the  said  ship 
being  tight,  staunch,  and  substantial,  and  every  way 
properly  fitted,  victualled,  and  provided,  as  is  usual  for 
vessels  in  the  merchant's  service,  and  for  the  voyage  and 
service  hereinafter  mentioned,and  being  also  manned  with 
thirty-five  men  and  boys,  the  said  commander  included, 
he  the  said  George  Betham  shall  be  at  liberty,  and  he  is 
hereby  allowed  and  permitted  to  receive,  take,  and  load 
on  board  the  said  ship,  in  the  port  of  London,  all  such 
lawful  goods,  wares,  or  merchandize  as  he  may  think 
proper  to  ship,  not  exceeding  in  the  whole  what  the  said 
ship  can  reasonably  stow  and  carry  over  and  above  her 
stores,  tackle,  apparel,  and   provisions,  and  reserving 
sufficient  room  in  the  said  ship  for  100  tons  of  goods  to 
be  laden  by  or  for  account  of  the  said  owner  as  herein- 
after is  mentioned.    And  the  said  ship  being  so  laden, 
he  G.  Betham  shall  and  will  set  sail  therewith  and  pro- 
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oeed  to  Calcutta  in  the  East  Indies,  with  liberty  to  touch 
at  Madeira  and  Madras  in  her  outward  passage ;  and 
being  arrived  at  Calcutta  aforesaid,  shall  and  will  un- 
load the  said  outward  cargo,  and  reload  the  said  ship 
with  a  cargo  of  East  India  produce,  and  return  with  the 
same  to  the  port  of  London,  and  upon  her  arrival  there, 
and  being  finally  discharged  of  her  cargo,  and  cleared 
by  the  revenue  officers,  the  said  intended  voyage  and 
service  is  to  end  and  be  completed,  the  act  of  God,  the 
King's  enemies,  restraint  of  princes  and  rulers,  fire,  and 
all  and  every  the  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation  of  what  nature  or  kind  so  ever  ex- 
cepted. And  the  said  owner  doth  hereby  further  pro- 
mise and  agree  to  and  with  G.  Betham,  his  executors, 
&c.  that  in  case  any  of  the  aforesaid  complement  of 
thirty-five  men  and  boys  shall  happen  to  die,  or  desert, 
or  leave  the  said  ship  during  the  said  intended  voyage 
and  service,  so  that  the  number  shall  be  reduced  below 
thirty-two^  that  then  and  in  every  such  event  happen- 
ing, the  aforesaid  number  of  thirty-two  shall,  if  prac- 
ticable, be  kept  and  made  up  at  the  expence  of  the  said 
owner.  And  further,  that  the  said  ship  shall  at  all 
times  during  her  said  intended  voyage  and  service  be 
furnished  and  provided  with  proper  and  sufficient  stores, 
provisions,  and  other  necessary  articles,  and  that  the 
said  ship  shall,  if  required,  be  kept  and  continued  in 
the  service  aforesaid  for  and  during  the  term  of  twelve 
calendar  months,  to  be  accounted  from  the  twelfth  day 
of  the  present  month  of  June,  and  for  and  during  such 
longer  time  or  term  as  may  be  necessary  to  complete 
her  aforesaid  voyage,  and  until  her  return  to  the  port  of 
London,  being  finally  discharged  of  her  homeward  cargo, 
and  cleared  by  the  revenue  officers.  And  the  said  owner 
doth  also  promise  and  agree,  that  the  said  ship  shall, 
previous  to  her  departure  from  the  port  of  London  on 
her  above-mentioned  voyage,  be  furnished  and  provided 
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with  good  water  casks,  capable  of  containing  eighteen 
tons  of  water^  and  the  said  owner  doth  also  engage  to 
provide  the  said  ship  with  coals  and  wood  for  cooking 
and  dressing  the  passengers'  provisions,  for  which  the 
said  freighter  is  to  pay  or  allow  unto  the  said  owner,  at 
and  after  the  rate  of  fourteen  pence  for  every  passenger 
or  servant  per  lunar  month,  and  so  in  proportion  for  a 
less  period.  In  consideration  whereof,  and  of  every 
thing  above  mentioned,  he,  G.  Betham,  doth  hereby 
promise  and  agree  to  and  with  the  said  Thomas  Sterling 
Benson,  in  manner  and  form  following,  that  is  to  say, 
that  he,  G.  Betham,  shall  and  will  take  upon  himself 
the  command  of  the  said  ship  for  and  during  her  said 
intended  voyage,  and  until  her  return  to  the  port  of 
London,  and  shall  and  will  navigate  her  to  the  best  and 
utmost  of  his  skill  and  ability ;  and,  also,  that  he,  G. 
Betham,  shall  and  will  accept,  receive,  and  take  the  said 
ship  into  his  service  for  and  during  the  term  or  space  of 
twelve  calendar  months  certain,  to  commence  and  be 
accounted  from  the  twelfth  day  of  the  present  month  of 
June,  and  for  and  during  such  longer  time  or  term,  if 
any,  as  may  be  necessary  to  complete  her  said  intended 
voyage,  and  until  her  return  to  and  final  clearance  in 
the  port  of  London  aforesaid.  And,  further,  that  he 
shall  and  will  well  and  truly  pay  or  cause  to  be  paid 
unto  the  said  owner  freight  for  the  use  or  hire  o/'the  said 
ship,  at  and  after  the  rate  of  25f.  per  ton,  register 
measurement  of  the  said  ship,  per  calendar  month,  for 
and  during  the  aforesaid  term  of  twelve  calendar  months 
certain,  and  for  and  during  such  longer  time  or  term,  if 
any,  as  may  be  necessary  to  complete  her  said  intended 
voyage,  and  until  her  return  to  the  port  of  London,  and 
being  finally  discharged  of  her  homeward  cargo,  and 
cleared  by  the  revenue  officers,  or  up  to  the  day  of  her 
being  lost,  captured,  or  last  seen  or  heard  of;  such 
freight  to  be  paid  in  manner  following :  that  is  to  say. 
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the  sum  of  1000/.,  part  thereof,  at  or  before  the  execu* 
tioQ  of  these  presents ;  the  sum  of  2000/.,  further  part 
thereof,  by  approved  bill  or  bills  to  be  drawn  in  London 
upon  CakuUa,  in  favour  of  the  said  owner,  payable,  as 
to  one  moiety  thereof,  at  one  calendar  month,  and  as  to 
the  other  nunety  thereof  at  two  calendar  months  next 
after  the  ship  shall  arrive  at  Calcutta,  and  the  residue 
and  remainder  of  such  freight  to  be  paid  or  secured  to 
the  satisfaction  of  the  said  owner,  upon  the  arrival  of 
the  ship  in  the  port  of  London,  and  previous  to  com- 
m^icing  the  discharge  of  her  homeward  cargo :  Pro- 
vided always,  that  in  case  the  said  ship  shall  be  kept  or 
detained  at  Calcutta  aforesaid  more  than  ninety  days, 
then  and  in  such  case  the  said  George  Betham  doth 
hereby  engage  to  pay  or  cause  to  be  paid  at  Calcutta 
aforesaid,  to  the  agent  of  the  said  owner,  the  sum  of 
1000/.,  either  in  cash  or  by  bills  to  be  approved  of  by 
such  agent,  in  part  payment  of  the  balance  of  freight 
which  may  become  due  under  and  by  virtue  of  this 
charter-party ;  and  the  further  sum  of  1000/.  at  the  ex- 
piration of  every  sixty  days  after  the  said  ninety  days 
which  the  said  ship  may  expend  or  lie  at  Calcutta  afore- 
said.   And  it  is  hereby  declared  and  agreed  by  and 
between  the  said  parties,  that  bills  remitted  from  India 
in  manner  hereinafter  expressed  shall  be  deemed,  taken, 
and  considered  as  good  and  sufficient  security  for  the 
payment  of  the  residue  or  balance  of  freight  which  may 
become  due  under  and  by  virtue  of  these  presents  as 
hereinbefore  mentioned.    And  G.  Betham  doth  hereby 
especially  promise  and  agree,  that  all  and  every  the 
bills  of  exchange  which  may  be  taken  in  payment  of  the 
freight  of  the  said  ship's  homeward  cargo,  shall  be  made 
payable  to,  or  to  the  order  of,  Messrs.  BucMes,  Bagster, 
and  Buchanan,  of  the  city  of  London,  merchants,  or 
indorsed  over  to  them,  and  delivered  to  the  owner's 
agent,   to  be  by  him  remitted  to  the  said   Buckles, 
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ship   by  the  owner  for  and  during  the  whole   of  her 
aforesaid  voyage  and    service^  and  who   is  to  have  a 
separate  cabin  in  the  said  ship  for  his  sole  use,  and  to 
mess  at  the  said  George  Betham's  table ;  which  agent  is 
to  have  the  sole  management,  direction,  and  superin* 
tendance  of  the  ship's  stores  and  provisions,  and  the 
issuing  and  delivering  out  of  the  same  for  and  during 
the  intended  voyage ;  and  such  agent  is  likewise  to  have 
the  sole  ordering  and  purchasing  of  any  supplies,  stores, 
provisions,  and  other  articles  which  may  be  required  for 
the  use  of  the  ship  during  her  voyage,  and  that  all  bills 
which  may  be  required  to  be  drawn  upon  the  owners  of 
the  ship  for  any  such  supplies  or  otherwise  on  account 
of  the  ship,  shall  be  drawn  by  such  agent  only :  Pro- 
vided also,  and   it  is  hereby  further  agreed  by  and 
between  the  said  parties,  and  especially  by  the  owner, 
that  the  freighter  shall  have  the  liberty  and  privilege  of 
employing  the  ship  in  the  East  Indies  for  any  inter- 
mediate voyage  or  voyages  he  may  think  fit,  without 
prejudice  to  this  charter-party,  but  not  exceeding  in  the 
whole  the  time  or  term  of  twelve  calendar  months,  to 
be  computed  from  and  after  the  expiration  of  thirty 
days  next  after  the  arrival  of  the  ship  at  Calcutta  afore- 
said, upon  his  G.  Betham's  paying  or  causing  to  be  paid 
to  the  owner  the  same  rate  of  freight  as  is  hereinbefore 
stipulated,  viz.   255.  per  ton  per   month  for  all  such 
additional  time  as  the  ship  may  be  so  employed  or  de- 
tained in  India;  such  additional  freight  being  paid  to 
the  owner's  agent  for  the  time  being,  or  securred  to  his 
satisfaction,  previous  to  the  ship  entering  or  proceeding 
on  such  additional  voyage  or  service.    And  it  is  hereby 
expressly  provided  and  declared,  that  in  case  G.  Be- 
tham  shall  proceed  with  the  said  ship  to  any  part  or 
place  other  than  Madeira,  Madras,  and  Calcutta  afore- 
said, without  the  special  leave  in  writing  of  the  agent  of 
the  owner  for  the  time  being,  or  if  G.  Betham  shall  be 
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Calcutta,  and  before  the  shipping  of  the  goods ;  and  the 
plaintiffs  before  that  time  read  the  charter-party,  and 
received  a  copy  thereof,  and  for  the  freight  of  the  said 
quantity  of  sugar  and  indigo  in  the  bill  of  lading  men- 
tioned, the  plaintiffs  drew  bills  upon  certain  other  per- 
sons, payable  sixty  days  after  the  ship  Benson^s  arrival 
in  London  to  the  order  of  Buckks,  Bagster,  and  Bucha- 
nan, which  bills  they  delivered  to  S,  Oviatt,  to  be  re- 
mitted to  the  said  last-mentioned  persons,  pursuant  to 
the  stipulation  in  the  charter-party ;  and  the  said  bills 
were  so  remitted.  G.  Betham  employed  the  plaintiffs  as 
his  agents  at  Calcutta,  who  accordingly  acted  as  such, 
and  collected  and  paid  over  to  him  the  freight  of  the 
goods  carried  in  the  ship  on  the  voyage  from  London  to 
Calcutta,  and  procurred  freight  for  him  on  the  voyage 
from  Calcutta  to  London ;  and  they  had  a  commission 
from  him  for  procuring  such  freight.  The  ship  sailed  on 
her  voyage  from  the  river  Hooghly  to  London  with  the 
said  quantities  of  sugar  and  indigo  on  board,  btit  they 
never  were  delivered  to  the  plaintiffs  or  their  assigns 
pursuant  to  the  bill  of  lading,  although  no  act  of  God, 
the  king's  enemies,  fire,  or  any  other  dangers  or  accidents 
of  the  seas,  rivers,  or  navigation  of  what  nature  or  kind 
soever,  prevented  the  same  from  being  so  delivered; 
but,  on  the  contmry  thereof,  1651  bags  of  the  said 
sugar,  and  twelve  chests  of  the  said  indigo  were  wholly 
lost  to  the  plaintiffs,  and  the  residue  of  the  said  sugar 
and  indigo  greatly  lessened  in  value. 


Campbell  for  the  plaintiffs  in  error  (the  owners. 
The  plaintiffs  below  were  shippers  of  goods  on  board  the 
Benson  at  Calcutta,  of  which  the  defendants  below  were 
owners,  and  the  question  is.  Whether  the  latter  are  liable 
as  carriers  ?  He  here  stated  the  declaration  and  the 
special  verdict.     It  is  found  by  the  jury,  that  this  char- 


IN  THB  First  Year  of  WILLIAM  IV. 


67 


ter-party  between  Betham  and  the  owners  was  made  and 
executed  bona  Jide^  and  was  known  to  the  plaintiffs  at 
Calcutta^  who  received  a  copy  of  it.    The  judgment  be- 
low does  not  notice  the  bon&  Jide  execution  of  the  char- 
ter-party, but  relies  mainly  on   the  ground   of  public 
policy,  (a)  Now,  if  the  contract  in  this  charter-party  was 
legally  made  between  the  plaintiffs  below  andBe^Aam,  it  is 
difficult  to  hold  that  the  contract  declared  on  was  made 
between  the  plaintiffs  and  defendants  below;  and  as 
this  action,  though  framed  in  tort^  is  in  reality  founded 
on  contract,  it  will  not  lie  unless  the  defendants  below 
have  undertaken  to  carry  the  goods.      Both  forms  of 
action  will  be  supported  by  the  same  evidence :  thus  an 
action  against  an  attorney  may  be  in  twt  for  breach  of 
duty,  or  in  assumpsit  for  breach  of  the  implied  promise, 
and  the  retainer  must  as  much  be  proved  in  one  as 
the  other  form  of  action.     The  carriage  of  goods  being 
a  matter  of  express  contract,  creating  a  duty  between 
the  parties  (6),  the  breach  may  be  declared  for  in  tort  as 
a  breach  of  duty,  or  in  assumpsit  as  a  breach  of  promise. 
Nonjoinder  of  a  party  as  defendant,  might  have  been 
here  pleaded  in  abatement,  (c)    It  may  be  admitted  that 
a  party  who  holds  out  il.  as  his  agent,  is  not  discharged 
from  liability  by  a  secret  agreement  with  him,  or  that 
if  a  ship  is  sent  out  by  the  owner,  who  has  agreed  that 
the  captain  shall  have  all  the  freight,  the  owner  is  liable 
to  a  party  not  conusant  of  the  agreement.     But  here  it 
was  known  that  the  ship  was  freighted  to  the  party  ap- 
pearing as  captain,  and  the  credit  was  given  to  him,  not 
to  the  owners,  who  had  no  interest  whether  the  ship 
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(a)  See  per  Burromght  J.  Richardsom  r.  MtUuh,  2  Bing.  252. 

(6)  See  the  jodgmeoU  of  BayUsy,  i.  and  lAUledaU  J.  id  BurneU  r.  Lynch, 
5  B.  &  C.  605.  Bretherton  ▼.  Wood,  3  Brod.  &  B.  54.  And  see  Leslie  ?. 
WUaim  aod  others,  8  B.  &  B.  17 1. 

(c)  2  New  R.  3G5.  PokpH  ▼.  Layion, 
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was  laden  or  not.  In  this  case^  Betham  had  a  material  in- 
terest in  getting  a  cargo  at  Calcutta,  for  he  had  freighted 
the  ship  there  and  back  to  London,  not  so  the  owners  who 
could  onlyget  thehireof  the  vessel  already  secured  to  them 
aliunde.  The  plaintiffs  below  knew  these  facts  by  reading 
and  having  a  copy  of  the  charter-party.  Throwing  out  of 
consideration  the  circumstances  that  he  was  captain  of 
the  ship,  then  had  she  been  chartei-cd  to  him,  and  had 
he  put  her  up  as  a  general  ship^  he  would  have  con-* 
tracted  with  the  shippers  as  owner  pro  h&c  vice,  and  as 
such  would  be  answerable  to  them  for  the  safe  custody 
and  delivery  of  the  goods  as  carrier,  they  being  liable 
to  him  for  freight,  and  no  privity  existing  between  the 
shippers  and  the  owner.     Annet  v.  Carstairs  {a)  was  an 
action  for  wages  by  the  master  of  a  ship  against  mort- 
gagees, who,  since  the  contract  of  the  former  owner  with 
the  plaintiff  below,  had  become  her  owners  by  bill  of  sale 
and  indorsement  on  the   certificate  of  registry.      The 
plaintiff   received  this  indorsed   certificate  before  the 
voyage,  but  had  no  other  information  of  the  transfer 
of  the  ship,  and  during  his  voyage  corresponded  en- 
tirely with   the    former  owner.     It  was  urged,  that  as 
he  had  had  notice  of  the  change  of  title,  the  defend- 
ants, from  the  moment  of  the  transfer,  must  be  consi- 
dered   as  his  employers,   and  the  former  owner  only 
their  agent;  but  Lord  Ellenborough  nonsuited  the  plain- 
tiff saying,  that  title   had    nothing  to   do  with   such 
cases,    the  question   being  with  whom  he   had   con- 
tracted.    Here  the  credit  was  given  to  Betham,  and  not 
to  the  defendants  below.     The  nisi  prius  case  of  Parish 
v,  Crawford  (Jb)  is    the  only  adverse   authority.      The 


(a)  S  Campb.  854. 

(6)  HU.  10  Geo.  2.  Ust  reported  io  Abbott  on  Sbippiog,  Sd  Ed.  21. 

Stra.  1857.   S.  C. 
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first  ground  of  the  judgment  of  Lee,  C.  J.  that  owners 
are  liable  on  account  of  the  benefit  (a)  received  from  the 
contract  is  not  very  intelligible^  for  if  there  is  no  privity 
between  the  owner  and  shipper,  no  benefit  to  the  former 
can  be  contemplated,  and  the  broad  position  there  laid 
down,  that  Fletcher  the  freighter  was  not  the  owner  of 
tiie  ship  for  all  purposes,  but  only  as  having  power  to 
make  use  of  her  to  put  goods  on  board,  is  contrary  to 
later  decisions.     But  C.  J.  Lee  does  not  shew  Fletcher  to 
be  liable ;  and  though  it  appears  on  the  facts  that  he 
viras   fireighter,  if  the  plaintifi",  the  shipper,   was  not 
aware  of  the  agreement  between  him  and  the  defend- 
ant, the  owner,  (i)  that  case  may  be  supported,  but  if 
the  shipper  knew  him  to  be  the  freighter,  the  contract 
to  carry  was  with   him  as  such  freighter.      James  v. 
J(me$  (c)  is  stated  in  Abbott  on  Shipping,  to   be  con- 
trary to  Parish  v,  Crawford.     Again  in  Mackenzie  v. 
Aowe,  (d)  the  registered  owners  of  a  ship  had  char- 
tered her  for  a  particular  voyage,  to  a  party  who  put 
her  up  as  a  general  ship.     In  an  action  against  the 
owners  for  non-delivery  of  goods,  it  was  held  not  enough 
to  shew  the  goods  put  on  board  the  ship  to  be  carried  on 
the  voyage,  unless  it  could  be  proved  that  they  were  re- 
ceived on  board  by   some  person   authorized   by   the 
owners.   Then  why  is  not  Betham  the  freighter  ?  and  as 
such,  owner  pro  hdc  vice?  for  the  jury  might  have  found 
collusion  between  him  and  the  owners,  by  which  the 
latter  took  the  onus  off  him.    Then  this  charter-party 
must  be  construed  to  be  an  agreement  by  the  owner  of 


1830. 


Newbbrry 
and  Aootber 

V. 
COLVIN 

acd  Otheri. 


(a)  See  per  Holi,  C.  J.  in  Boson  v.  Sandford,  3  Mod.  321.  I  Show.  20. 
lOS.  Comb.  117.  S.  C.  Rich  v.  Coe,  Cowp.  036.  And  per  Xe<,  J.  Rep. 
tenp.  Hard.  100.  citing  JuMlinian^s  Inst,  tit.  Exercita  Navis,  an  action  doea 
not  lie  agabat  a  man  as  owner,  bot  as  be  hatb  the  benefit  of  freight. 

(h)  See  3  Brod&  B.  171. 

(c)  Abbott  on  Shipping,  3d  Edit.  23.  3  Esp.  27.  S.  C.  See  also  Fraxer 
▼.  Marsh,  13  Eadt,  233.  {d)  2  CHmpb.  482. 
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the  ship  with  a  certain  individual,  to  have  the  use  of  her 
for  a  particular  voyage,  to  put  her  up  as  a  general  ship, 
and  to  use  her  at  pleasure  vnthin  the  limits  of  the  charter- 
party  ;  the  receipts  of  the  owners  not  being  to  be  mea- 
sured by  the  profits  of  the  ship,  which  were  to  be  re- 
ceived by  the  freighter,  but  being  secured  to  them  in  an- 
other manner  by  him.  He  was  to  take  a  cargo  out  to 
Calcutta,  but  might  afterwards  send  the  ship  interme- 
diate voyages  as  long  as  he  paid  the  monthly  rents  by 
bills ;  but  all  the  freight  earned  was  received  for  him- 
self. Nor  was  he  the  less  a  freighter  because  no  word 
of  demise  of  the  ship  is  contained  in  the  charter- 
party. — [Tindal  C.  J.  Freight  is  here  to  be  paid  for  the 
use  and  hire  of  the  ship. — ]  In  Tate  v.  Meek  (a)  and 
Savile  v.  Campion  (fi),  the  absolute  owner  was  held 
entitled  to  a  lien  on  the  freighter's  cargo  for  freight, 
though  there  were  no  express  words  of  demise  in  the 
charter-party;  and  it  was  never  doubted  that  the 
hirers  might  make  what  use  they  jdeased  of  the  ships 
during  the  time  agreed  for.  According  to  Soares  v. 
Thornton,  (c)  and  Vallejo  v.  Wheeler,  (rf)  barratry  may 
be  committed  by  the  master's  deviation  from  the  voyage, 
as  against  the  freighter  being  owner  pro  h&c  vice,  though 
the  absolute  owner  collude  with  the  captain  to  commit 
such  barratry;  nor  did  the  defendants  below  exercise  ab- 
solute ownership  over  the  vessel  by  appointing  the  master 
and  crew.  When  the  voyage  begins^  the  crew  become  the 
servants  of  the  freighter,  and  cease  to  be  those  of  the 
owner.  If  this  were  otherwise^  the  freighter  of  a  ship 
could  never  act  as  master  without  the  liability  of  the 
absolute  owners  continuing  to  exist;  whereas  here 
Betham  being  both  captain  and  freighter,  had  ceased  to 
be  the  servant  of  the  owners.    Though  Oviatt  was  to  go 

(a)  8  Taant.  280. 

(6)  2  B.  &  A.  503.     See  Yate$  w.  Menneli,   2  B.  M.  207,  ainl  Christie 
▼.  Lewis,  2  Br.  &  B.  410. 

(c)  1  B.  M.  278.  (</)  Cowp.  143. 
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ia  the  ship  as  agent  of  the  owners^  he  had  merely  their 
power  of  attorney  to  look  after  the  stores  and  watch  the 
performance  of  the  covenants  of  the  charter-party,  but 
neither  he  nor  they  had  any  power  over  the  ship  till  her 
return.     Bills  of  the  homeward  cargo  were  to  be  remitted 
to  Buckles  and  Co.,  London,  who  it  was  argued  below  were 
to  hold  them  as  trustees  for  Betham,  and  the  managing 
owner,  Benson,  in  order  to  the  receipt  by  the  latter  of  the 
monthly  rents  out  of  their  proceeds,  the  rest  going  to  Be- 
thorn.  But  the  charter-party  remains  the  same,  for  the  bills 
were  the  property  o( Betham,  though  Benson  through  it  had 
a  claim  on  them  as  a  security.  The  averment  that  the  de- 
fendants below  being  owners,  irndBetfiam  master,  the  plain- 
tiffs below  shipped  the  goods  to  be  carried  to  London,  and 
there  delivered  ^'  for  certain  freight  and  reward  payable 
by  biiis  in  that  behalf/'  is  subdolous.    A  demurrer  for 
not  alleging  consideration  would  have  been  answered  by 
saying  that  such  payment  was  to  be  made  by  bills  pay- 
able by  the  plaintiffs  below  to  the  defendants  below ;  so 
as  to  raise  a  privity  between  them.     Now  the  duty  to 
carry  safely  rests  on  the  consideration  of  the  payment 
for  the  carriage,  which  consideration  must  move  from 
the  plaintiffs  below,  as  shippers,  to  the  defendants  be- 
low, as  owners ;  whereas  their  freight-bills  were  given 
for  the  profit  or  loss  of  Betham  the  charterer  only,  and 
not  for  that  of  the  owners. — \Titidal,  C.  J. — ^The  bills 
were  to  be  paid  to  Btickles  and  Co.  the  agents  of  the 
owners.-— ]  They  were  merely  to  be  deposited  with  them 
as  a  security,  in  the  same  way  as  if  freight  bills  in  any 
other  ship  in  which  Betham  had  an  interest,  had  been 
made  payable  at  Buckles  and  Co.  who  held  them  for 
him,  and  were  to  pay  them  over  to  the  holders  of  the 
charter-party.     So  here   Buckles  and  Co.  are,  by  the 
order  of  Betham,  to  pay  to  the  owner  Benson  his  rent 
for  the  ship  out  of  the  proceeds  of  the  freight-bills. — 
[AUerson  J. — The  bills  were  not  to  be  in  satisfaction  of 
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Betham's  debt  to  the  owners;  but  if  they  turned  out  to  be 
of  no  value^  Betham  was  still  liable  on  the  charter-party.} 
The  averment  that  Betham  being  master,  and  in  no  other 
capacity  received  the  goods  on  board,  is  falsified  by  the 
knowledge  of  the  charter-party  possessed  by  the  plain- 
tiffs below,  and  by  their  procuring  a  homeward  freight 
for  him  from  third  persons.  Suppose  a  party,  having 
notice  of  the  charter-party,  had  shipped  goods  for  the 
outward  voyage,  which  were  lost  in  the  course  of  it  by 
Betham's  neglect  as  master,  would  the  shipper  have  had 
a  remedy  against  the  owners,  the  defendants  below? 
No,  for  the  outward  freight  went  directly  into  Betham*s 
possession  on  his  arrival  at  Calcutta,  and  no  allegation 
as  to  payment  of  freight  by  such  a  shipper  to  the  de- 
fendants below,  could  have  been  supported.  Besides, 
Betham  had  liberty  to  take  intermediate  voyages,  to 
which  the  same  reasoning  applies ;  nor  is  there  any  dis- 
tinction between  the  outward  and  homeward  voyages, 
except  in  the  nature  of  the  security  for  the  hire  of  the 
ship  there  stipulated  for.  Then  Jones  v.  Jones  and  Mac- 
kenzie  v.  Rowe  cannot  be  distinguished  from  this  case ; 
in  both  of  which  instances  the  freighter  was  held 
owner  pro  hdc  vice,  and  the  declarations  against  the  re- 
gistered owners  must  have  contained  the  averment  that 
they  undertook  to  carry  for  reward  payable  to  them  in 
that  behalf.  If  the  plaintiffs  below  had  not  known 
from  the  charter-party  that  Betham  was  freighter  as  well 
as  master,  they  might  certainly  have  sued  the  owners  as 
well  as  him,  but  knowing  that  fact,  they  contracted  with 
him  as  principal.  If  no  privity  existed  between  the 
owners  and  shippers,  so  that  the  former  could  not  sue 
the  latter  for  freight,  how  can  a  contract  exist  between 
them,  so  as  to  create  a  duty  in  the  owners  to  carry 
safely  ?  Now,  had  the  defendants  below  sued  the  plain- 
tiffs below  for  freight  of  goods  shipped  at  Calcutta,  the 
latter  would  have  produced  the  charter-party,  shewing 
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that  freight  was  not  receivable  by  the  defendants  below 
as  owners^  but  by  Betfiam:  thus  also  proving  that  he 
was  not  considered  by  them  as  the  mere  agent  of  the 
owners,  but  as  entering  into  the  contract  for  his  own 
benefit.  Then,  as  the  defendants  below,  the  owners, 
could  not  have  sued  the  plaintiffs  below,  the  shippers, 
for  freight,  for  want  of  privity,  (a)  the  shippers  could 
not  sue  the  owners  for  the  loss  of  goods,  for  want  of 
reciprocity. 

The  arguments  were  this  day  resumed. 
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19th  Nov. 


jP.  Pollock  for  the  defendants  in  error  (the  ship- 
pers.)— The  question  is.  What  is  the  legal  effect  of 
the  agreement  between  the  owners  and  master,  here 
called  a  charter-party?  The  Court  will  decide  on 
such  effect,  whether  the  plaintiffs  below  knew  of 
its  terms  or  not.  For  though  the  question  has  been 
stated  to  be — ^With  whom  was  the  contract  made  ? — that 
cannot  be  the  test,  for  it  involves  other  questions,  viz, 
whether  the  contract  was  made  with  the  owners  as  such, 
or  with  the  master,  as  master  and  owner  pro  h&c  vice, 
and  which  can  only  be  resolved  by  the  'effect  of  this 
instrument  Thus,  the  material  allegation  that  the 
goods  were  to  be  carried  for  reward  was  proved,  if  the 
contract  was  with  the  owners ;  the  like  of  the  averment 
that  they  were  to  be  carried  for  freight ;  for  the  payment 
to  the  master  was  payment  to  the  owners,  if  he  was  also 
owner.  Again  the  allegation  that  the  goods  were  had 
and  received  by  Betham,  the  master,  was  proved,  if  he 
was  master ;  and  his  mis-conduct  as  the  servant  of  the 
defendants  below  is  proved,  if  he  was  their  servant. 
Now  the  effect  of  this  charter-party  does  not  depend  on 
its  being  executed  bona  fide,  or  on  the  fact  that  that  docs 


(a)  See  the  judgment  of   Lee,  J.   io  Bouther  v.  Lawsout  Kep.  temp. 
Hardw.  200.     And  Abncy'i  ar(;ameot,  S.  C.  87. 
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not  form  part  of  the  judgment  below.  In  a  case, 
where  a  particular  purchase  by  a  bankrupt  was  im- 
pugned as  not  being  bondjide,  it  having  been  made 
when  he  could  not  have  been  acting  botiafide  as  to  every 
one,  Lord  Tenterden  repudiated  that  wide  construction  of 
those  words,  saying,  that  they  occurred  in  the  bankrupt 
acts  (a),  but  meant  merely  that  the  thing  dealt  with 
should  be  what  it  professes  to  be ;  if  a  sale  or  pledge, 
that  it  shall  be  a  sale  or  pledge.  So,  if  this  instrument 
professed  to  be  a  charter-party,  it  should  be  treated  as 
such,  and  the  plaintiffs  below  rely  on  the  intention  of 
the  parties  that  it  should  be  put  into  effect;  saying 
that  notice  of  the  charter-party  was  given  to  them  by 
Oviatt,  expressly  that  defendants  might  get  possession 
of  the  freight  earned,  and  that  any  payment  by  plain- 
tiffs as  shippers,  to  Betham  as  master,  would  be  in  their 
own  wrong,  the  whole  freight  belonging  by  the  charter- 
party  to  the  defendants  as  owners.  The  right  to  receive 
freight  and  the  appointment  of  the  master,  are  said  by 
Lord  Hardwicke  to  be  the  root  of  the  owner's  liability 
as  a  carrier,  Boucher  v.  Lawson.{b)  But  whether 
that  dictum,  or  Parish  v.  Crawford,  are  law  or  not, 
does  this  instrument  transfer  the  ownership  from  the  real 
owners  to  the  master,  or  is  it  a  peculiar  mode  of  ap- 
pointing a  master,  with  peculiar  powers,  for  the  benefit 
of  all  parties  ?  The  plaintifis  below  contend  for  the 
latter  construction.  First,  if  Betham  remained  under 
the  controul  of  the  servant  of  the  owners,  who  might 
remove  him  as  they  pleased,  and  did  send  an  agent  on 
board  for  that  purpose,  then,  though  he  had  large 
powers,  and  was  entitled  to  receive  certain  benefits,  still, 


(a)  6  G«o.  4.  e.  16.  s.  47.  and  in  the  repealed  aeti  46  G«o.  8.  o.  135.  a.  2. 
40  Geo.  S.  0. 121.  a.  2.  &o.    S«e  Robinaon  v.  Vak,  2  B.  &  C.  7G2.    These 
wordf  are  referred  to  in  Terwu*  de  la  Ley,  as  used  in  the  act  of  navigation, 
12  Car.  2.  c.  IS.  a.  2. 

(h)  Cas.  temp.  Hardw.  85.  104.  atUe,  69.  n.  «. 
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ify  in  the  resalt^  the  owners  were  to  have  the  benefit  of 
the  voyage,  their  legal  responsibility  remains.  This  in- 
stmment  called  a  "  charter-party  of  affreightment,"  will 
become  a  partnership  agreement,  if  profit  and  loss  are 
to  be  shared  by  the  parties;  no  words  are  here  used  to 
part  with  the  possession  of  the  ship  to  any  one.  The 
first  clause  is  the  key  of  the  instrument,  the  rest  being 
merely  stipulations  controlling  what  might  be  done 
under  the  first  clause.  Betham*s  liberty  to  take  on 
board  such  merchandizes  as  he  might  think  proper  to 
ship,  occurs  in  common  charter-parties,  and  has  not  the 
aspect  of  an  agreement  that  he  should  be  owner  pro  hoc 
mee,  but  rather  that  of  master ;  he  might  take  goods  on 
board,  P&ying  freight  to  the  owners  in  a  particular  way. 
He  cannot  be  owner  pro  hoc  vice,  as  well  as  master  under 
the  charter-party,  while  the  latter  is  the  prevailing  cha- 
racter with  which  he  is  invested  by  it,  as  also  by  his  con- 
ditions with  the  defendants  below  for  the  voyage ;  which 
shew  that  the  owners  were  to  receive  the  freight  of  all 
goods  put  on  board.  The  owner's  agent  is  to  have 
power  to  displace  Betham,  and  appoint  another  master ; 
then  who  can  be  owner  ?  For  if  he  is  owner  pro  h&e  vice^ 
he  as  such  would  have  power  to  appoint  a  master.  After 
the  execution  of  the  charter-party,  conditions  are  agreed 
on  between  Benson^  calling  himself  owner,  and  Betham^ 
calling  himself  commander  of  the  ship.  The  power  of 
attorney  to  Oviait  as  the  owner's  agent,  is  also  dated 
after  the  charter-party.  Then  the  ship  was  not  actually  let 
for  a  certain  time,  but  a  peculiar  mode  of  appointing  her 
master  was  adopted,  in  order  that  she  should  earn  a  cer- 
tain sum.  As  this  charter-party  is  intended  to  have  a 
double  aspect,  viz.  to  transfer  the  ship  in  part  only,  and 
to  appoint  a  master,  public  policy  may  be  considered* 
If  a  contract  is  evidently  designed  to  compass  things 
inconsistent  with  each  other,  the  Court  will  decide  on 
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the  view  which  is  free  from  impolicy  and  injnstice* 
Suppose  an  agreement  frcuned  so  as  to  gi^e  a  share  in 
the  profits  of  a  trade  to  a  party,  who,  by  the  same 
agreement,  was  to  be  shielded  from  the  effects  of 
loss,  he  will  be,  nevertheless,  held  liable  for  such  loss. — 
^Tindal  C.  J.  such  an  agreement,  would  be  good  be- 
tween the  parties,  though  the  rights  of  third  persons 
would  remain  the  same. — ]  Nor  would  it  make  any  dif- 
ference to  third  persons  though  they  had  notice  of  the 
agreement,  which  would  by  law  be  held  a  partnership, 
even  if  there  were  a  direct  stipulation  that  the  party 
should  not  be  a  partner.  Now  here  whether  it  was  or 
was  not  intended  by  Betham  to  give  the  owners  the  pro- 
fits, but  to  shield  them  from  loss,  the  question  is  whether 
they  have  not  failed  to  make  him  owner  pro  hoc  vice 
or  more  than  master  only  ?  In  Boucher  v.  Lawson,  the 
owners  appointed  the  master,  but  had  not  the  further 
power  of  displacing  him,  here  reserved ;  and  though  in 
that  case  the  owners  did  not  receive  the  freight,  so  that 
the  second  ground  of  lord  Hardwicke's  judgment  did  not 
occur,  and  judgment  was  ultimately  given  for  defendant, 
yet  it  is  an  express  authority  that  if  a  person  be  ap- 
pointed, and  act  as  master,  the  owner  is  liable  to  shippers . 
of  goods,  though  there  may  be  a  special  agreement  be- 
tween him  and  the  master  as  to  the  mode  of  paying  the 
wages  and  receiving  the  freight  (a).  By  the  instrument 
called  the  charter-party,  Beiham  is  treated  as  the  captain 
of  the  defendants  below,  and  the  power  to  displace  him 
shows  that  they  remained  the  owners.  Suppose  he  had 
been  displaced  before  reaching  Calcutta,  and  that  Oviatt 
with  another  master  appointed  by  him,  had  received 
goods  on  board  there,  the  shippers  of  which  knew  of  the 
charter-party ;  it  could  not  be  said  that  the  new  captain 
acted  on  the  part  of  Bethamy  against  whom  only  any 


(a)  And  ice  Lord  Mansfield's  judgmvul  iu  Rich  v.  Coe,  Cowp.  (>39. 
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remedy  existed  for  not  delivering  goods. — [Tiridal  C.  J« 
If  A.  B.  had  been  appointed  captain  by  the  owner's 
agent,  Betham  would  not,  by  the  charter-party,  have  been 
displaced  as  owner,  but  would  have  gone  on  loading  the 
ship. — ]  The  owners  cannot  retain  control  over  the  ship 
as  against  third  persons,  so  as  to  get  rid  of  the  burden 
while  they  reap  the  benefit,  and  therefore  no  interest 
passed  to  Betham  from  them,  except  for  a  particular 
purpose  disclosed  by  the  charter-party  to  the  plaintiffs, 
who  have  therefore  proved  every  averment  of  the  decla- 
ration against  the  owners,  by  proving  their  captain's 
neglect  to  deliver  the  goods  in  London  (a). 


1830. 

Nbwberry 
and  Aoolber 

V. 
COLVIN 

and  Otherg. 


Campbell  in  reply.  It  is  not  denied  that  this  action, 
though  framed  in  tort  is  substantially  founded  on  con- 
tract. In  Marzetti  v.  Williams  (6),  which  occurred  since 
the  former  hearing,  it  was  held  immaterial  whether  the 
action  is  framed  in  assumpsit  for  breach  of  promise,  or 
in  tort  for  breach  of  the  duty  arising  from  the  promise. 
The  question  is,  with  whom  did  the  plaintiffs  contract  ? 


(a)  See  Turb$rvUk  r.  Stamp,  Lord  Rajmond,  204.  and  anie,  51. 
note  (a). 

(h)  Mars§iii  ▼.  Wittiams,  K.  B.  18  November.  Marxetli,  the  phinUfT 
kept  cash  with  WiHutms  and  Co.,  the  defendants,  and  drew  a  check 
OB  them,  whioh  he  gave  to  his  creditor  Hoar:  It  was  presented  at  Wil- 
Imm's  aboat  three  o'clock  in  the  afternoon,  bnt  the  plaintiff  had  not  suffi- 
cient cash  there  to  pajr  it.  At  eleven  o'clook  the  next  morning,  a  pajment  of 
safficient  cash  was  made  to  bis  account,  but  by  neglect  it  was  not  carried 
into  the  ledger,  and  the  check  was  refused  payment  at  three  o'clock. 
Though  it  was  paid  next  day,  an  action  was  brought  for  dishonoring  the 
eheok.  The  Jury  negatiTed  malice  by  the  defendants,  or  damage  to 
the  plaintiff,  yet  the  court  held  him  entitled  to  a  verdict  in  tort  for 
Bonioal  damages,  as  the  action  was  founded  in  contract.  The  like  result 
would  have  taken  place  in  assumpsit,  as  there  was  reanonable  time  for  the 
defeodaots  between  eleven,  when  the  sum  was  paid  in,  and  three,  when 
the  ehack  was  presented  the  second  time,  to  make  the  entry  in  the  ledger 
of  th«  sum  paid  in. 
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whom  the  contract  was  made,  whether  it  was  made  with 
the  defendants  below  as  owners  of  the  vessel,  or  whether 
it  was  made  with  Betham  alone,  who  was  then  captain 
and  freighter  for  his  own  benefit,  and  on  his  own  behalf. 
The  special  verdict  has  found  two  things :  first,  that 
this  charter-party  was  entered  into  bon&Jide,  without 
secret  or  sinister  design  in  framing  it  to  leave  the  owners 
of  this  ship  in  the  enjoyment  of  the  profit,  at  the  same 
time  intending  to  exempt  them  from  the  responsibility  to 
shippers  of  goods ;  but  the  real  object  of  the  owners  and 
freighters  is  to  be  collected  from  the  charter-party  itself. 
The  only  other  fact  found  is,  that  the  charter-party  was 
communicated  to  the  plaintiffs  below  before  the  shipping 
of  the  goods  on  board  the  Benson,  and  that  they  had 
seen  and  read  a  copy  of  the  charter-party,  which  latter 
finding  negatives  any  inference  that  otherwise  might 
have  been  raised,  that  Betham,  being  in  command  of  the 
vessel,  had  held  himself  out  to  the  plaintiffs  below,  as  the 
agent  of  the  defendants  below  in  the  conduct  and  ma- 
nagement of  the  ship ;  so  that  the  shippers  must  have 
known  the  real  situation,  and  relative  right  of  the  cap- 
tain and  owners  before  putting  their  goods  on  board 
to  be  carried  on  that  voyage.  The  question,  therefore, 
to  be  considered  is,  simply  that  of  the  construction  of 
the  charter-party  itself;  and  we  think,  on  the  whole  of 
the  instiniment  taken  together,  the  fair  construction  is, 
that  as  between  Betham  and  the  shipper  of  goods,  he 
was  owner  of  the  ship,  during  the  continuance  of  the 
voyage  described  in  the  charter-party. 

In  the  first  place,  by  the  terms  of  the  charter-party, 
the  owners  covenant  '^  that  the  ship  shall,  if  required,  be 
kept  and  continued  in  the  service  therein  described  dur- 
ing twelve  calendar  months,  or  such  longer  time  as  shall 
be  necessary  to  complete  the  voyage."  Betham,  on  the 
other  hand,  covenants  that  he  will  receive  and  take  the 
ship  into  his  service  for  the  term  of  twelve  calendar 
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months  certain,  and  until  the  voyage  be  ended,  paying 
to  the  owners  for  the  use  or  hire  of  the  ship  at  and  after 
the  rate  of  255.  per  ton,  per  calendar  month,  during  the 
term  of  twelve  calendar  months  certain,  and  till  her  re- 
turn to  the  port  of  London  and  clearance,  or  up  to  the 
day  of  her  being  lost,  captured,  or  last  seen  or  heard  of. 
But  it  was  objected,  on  the  part  of  the  plaintiffs  below, 
that  this  contract  contains  no  word  of  express  demise ; 
and  undoubtedly  it  does  not.  But  even  in  a  lease  of 
lands,  no  such  words  are  absolutely  necessary;  for  in 
Coke  on  Littkton,  45  6.  it  is  said/'  any  words  amounting 
to  a  grant  are  suflScient  to  constitute  a  lease ;"  and  there 
are  cases  in  the  books  to  show  that  if  a  man  covenants 
that  A.  shall  have  land  for  a  term,  rendering  rent,  or  that 
the  covenantee  shall  enjoy  land,  those  words  will  amount 
to  a  lease,  (a)  Now  the  present  case  approaches  very 
nearly  to  those  above  referred  to;  for  the  owners  do  co- 
venant that  the  ship  shall  be  kept  in  the  service  of  jBe- 
ikam  for  a  certain  time ;  Betham  covenants  that  he  will 
receive  her  into  his  service  during  that  time,  and  will 
pay  for  the  tije  or  hire  of  her  a  certain  freight.  These, 
we  think,  are  stipulations  equivalent  in  effect  to  the  ac- 
tud  demise  of  the  ship.  But  further,  the  whole  of  the 
ship  ia  so  far  parted  with,  that  it  is  thought  necessary 
that  Betham  should  covenant  with  the  owners  that  they 
should  be  allowed  to  load,  on  the  outward  voyage,  goods 
not  exceeding  in  the  whole  100  tons. 

Again,  the  mode  in  which  the  ship  was  to  be  used, 
and  the  freight  reserved  by  the  charter-party  was  to  be 
satisfied,  supports  the  same  construction.  The  ship, 
both  on  the  outward  and  homeward  voyage,  was  to  be 
put  up  by  Betham,  (who  in  many  parts  of  the  charter- 
party  is  oalled  the  freighter,)  as  a  general  carrying  ship. 
The  freight  which  the  owners  stipulate  to  receive  of  him 
is  quite  independent  of  that  which  he  receives  for  the 

(m)  D9t  dem.  /ohnton  r.  Athiurner,  5  T.  R.  16S.  ■.  tnd  Mt  1  Leonard, 
IM.  ud  other  catei  oolltottd  Bao.  Ab.  tit.  Lette,  K« 
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carriage  of  goods.  Theirs  is  a  time  freight,  his  depends 
on  the  carriage  of  the  goods  shipped.  If  the  ship  went 
out  without  any  cargo,  or  was  lost  before  her  arrival  at 
her  outward  or  homeward  destination,  no  freight  would 
be  received  by  Betham,  but  the  owners  would  still  re- 
ceive the  same  amount  as  if  she  had  returned  full,  or  in 
case  of  loss  of  the  ship,  up  to  the  day  of  her  loss.  Un- 
der these  circumstances,  we  think  that  Betham^  the 
captain,  in  putting  up  the  ship  as  a  general  ship,  and 
signing  the  bills  of  lading,  cannot  be  considered  as  act- 
ing as  the  servant  or  agent  of  the  shipowners,  or  in  any 
other  manner  than  as  the  temporary  owner  of  the  ship. 
The  three  objections  principally  relied  on  in  argument 
by  the  defendants  in  error,  were.  First,  that  the  same 
person  who  takes  the  ship  as  freighter  was  himself  ap- 
pointed captain  by  the  owners :  Secondly,  that  an  agent 
was  put  on  board  by  the  i^wners,  vested  with  powers 
inconsistent  witli  Betham's  authority  and  ownership  of 
the  vessel  pro  tempore :  and  Thirdly,  that  the  owners 
virtually  received  the  benefit  of  the  homeward  voyage  by 
the  transmission  of  the  freight  bills  to  England.  With 
respect  to  the  first,  it  is  almost  the  invariable  usage  of 
owners  of  ships  to  appoint  the  captain  and  crew,  though 
they  let  out  a  ship  on  a  charter-party :  the  chartering  of 
the  ship  not  being  so  much  the  chartering  of  the  hull,  as 
of  the  ship  in  a  fit  state  for  mercantile  adventure ;  and 
there  seems  no  reason  therefore,  why  chartering  a  ship 
in  any  particular  case  to  the  captain  of  that  ship,  should 
create  any  more  responsibility  in  the  owners  to  the  ship- 
)>er8  of  goods,  vfhhre  such  fact  is  known  to  them,  any 
more  than  if  the  ship  was  freighted  to  an  entire  stranger. 
The  second  objection  is  answered  by  reference  to  the 
charter-party  itself,  by  which  it  appears,  the  authority 
of  the  agent  was  limited  to  the  superintendence  of  the 
acts  of  Betham  as  captain,  and  not  as  freighter ;  the 
utmost  authority  given  to  the  agent  being  that  of  dis- 
placing Betham  as  master,  and  appointing  another  per* 
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son  as  master^  in  case  he  should  be  guilty  of  a  breach  1 830. 
of  any  of  the  agreements  made  on  his  part.  If  Betham  J^'^^ 
ceased  to  be  master^  by  the  terms  of  the  charter-party,  and  Anoiber 
he  would  still  continue  the  freighter,  possessing  the  Coi.vin 
same  power  of  putting  goods  on  board,  and  liable  to  the 
same  responsibility  on  the  one  hand,  for  a  time-freight, 
and  on  the  other,  for  the  safe  conveyance  of  the  goods 
shipped.  As  to  the  third  objection,  the  charter-party 
gives  the  owners  the  security  of  the  freight-bills  re- 
ceived by  the  freighter,  but  gives  the  owner  no  direct  or 
immediate  interest  in  the  freight  earned,  the  whole  of 
the  surplus  of  which  belongs  to  Betham  alone.  If  he 
had  obtained  no  homeward  cargo  from  Calcutta,  so  that 
no  freight-bills  would  have  been  transmitted ;  the  owner 
would  still  be  entitled  to  the  same  freight.  The  secu- 
rity does  not  extend  at  all  to  intermediate  voyages.  If 
the  ship  had  been  lost  on  such  voyage,  there  would  have 
been  no  freight  payable  to  Betham,  but  still  he  must 
have  made  good  his  own  liability  to  the  owners  for  the 
use  and  hire  of  the  vessel.  The  effect  of  the  charter- 
party  is,  that  it  makes  Betham  the  owner  pro  tempore, 
and  freight  is  to  be  paid  to  him  for  the  use  of  the  ship. 
We  think,  therefore,  that  the  defendants  below  were  not 
liable  to  an  action  for  the  non-delivery  of  these  goods, 
and  that  the  judgment  of  the  Court  of  King's  Bench 
must  be  reversed. 

^     Judgment  reversed. 
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iVor.26th.     William  Ridout,  Executor  of  John  Ridout,  Se- 
nior, V.  Bristow  and  Wife. 


Where  a  pro- 
missory note 
expresses  the 
consideration 
for  which  it 
is  given,  evi- 
dence cannot 
be  given  of  a 
consideration 
inconsistent 
with  its 
terms. 


ASSUMPSIT  by  the  executor  of  the  payee  of  the 
following  promissory  note  made  by  the  female  de- 
fendant after  the  death  of  her  first  husband,  John  Ridout, 
junior,  and  before  her  second  marriage,  against  JSm^ou?, 
the  second  husband,  and  the  female  defendant  as  maker. 

''4MScpM824. 

''Twelve  months  after  date  I  promise  to  pay  Mr. 

John  Ridout  (the  testator)  or  order  one  hundred  pounds, 

value  received  by  my  late  husband.     As  witness  my  hand, 

"  Love  Ridout.'' 


£32  was  paid  into  court  on  the  counts  for  goods 
sold,  money  lent,  and  money  paid.     At  the  trial  before 
Mr.  Baron  Bolland,    at  the  Exchequer   sittings   after 
last    term,   it   appeared,    that    in    1820  the  testatop 
John    Ridout,    his    executor,    William,  and    the    in- 
testate, John,  were  a  father  and  two  sons  in  trade  to- 
gether ;  and  that  the  intestate  died  in  that  year,  con- 
siderably in  debt  to  his  father.     A  settlement  of  accounts 
between  his  widpw  and  administratrix  and  the  testator 
was  entered  on,  but  having  failed,  mutual  releases  were 
proposed  to  be  executed  between  them.    The  testator  re- 
fused to  execute  till  the  above  note  was  given  to  cover 
several  claims  which  he  had  paid,  and  might  be  called  on 
to  pay  on  his  son's  account.      A  list  of  these  claims  was 
made  out  at  the  time  of  giving  the  note.     For  defen- 
dants it  was  contended  :  1st,  That  the  note  on  the  face 
of  it  negatived  any  consideration  between  the  parties, 
and   purported  to  be  made  for  the  debt  of  another  : 
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2dlyy  That  the  note  was  in  the  nature  of  a  penalty  to        1830. 
indemnify  testator  as  well  for  future  as  existing  debts  of       ^^^^ 
his  son  the  intestate  ;  and  that  the  plaintiff  could  only  »• 

Bristow 

recover  so  much  as  was  proved  to  have  been  so  paid  by  et  Ux. 
his  testator.  The  plaintiff  then  proved  payment  by  the 
testator  of  four  claims  on  behalf  of  intestate  amounting 
to  about  99/.,  one  of  which  the  defendant  (the  adminis- 
tratrix) disputed,  as  not  paid  on  account  of  the  intes- 
tate, but  on  her  own  account ;  and  another  as  its  sub- 
ject-matter was  forgotten  by  the  witness ;  payment  of 
a  third  by  testator  was  not  distinctly  shewn;  and  a 
fourth  was  clearly  proved  to  be  due  from  the  intestate, 
and  paid  by  testator.  A  deduction  of  30/.  was  also 
claimed  for  a  debt  which  they  urged  John  Ridout  senior 
had  promised  to  pay.  It  was  left  to  the  jury  to  say 
what  was  really  due,  and  the  verdict  was  for  the  whole 
amount  of  the  note,  deducting  the  32/.  paid  into  court. 
A  rule  having  been  obtained  to  set  aside  the  verdict  and 
enter  a  nonsuit  on  the  points  taken  at  the  trial, 

Folktt  shewed  cause. — It  was  not  necessary  to  shew 
consideration  for  the  note;  but  if  it  was,  a  sufficient  con- 
sideration appeared  on  the  face  of  it,  viz.  value  received 
by  the  deceased  husband  of  the  maker.  Whether  the 
note  imported  a  consideration  or  not,  the  onus  of  shew- 
ing the  absence  of  it  was  on  the  defendant.  Nor  was 
it  necessary  that  a  consideration  should  be  shewn  be- 
tween the  parties ;  for  a  note  expressed  to  be  given  by 
il.  to  J3.  to  pay  him  the  debt  of  C,  may  be  sued  on 
by  B.  (a)  This  case  reverses  Rann  v.  Hughes,  (6)  where 
an  administratrix  was  sued  on  her  personal  undertaking 
to  pay  the  debt  of  the  intestate,  and  was  held  not  liable, 
because  no  consideration  appeared  for  the  promise  laid  : 

(a)  See  PoppUwell  r.  WUs9n,  I  StriDge,  264.  on  Error  from  C.  P.  cited 
bj  Arqplif ,  B.  post. 
(6)  7  T.  R.  350.  o. 
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1830.  for  the  administratrix  is  here  sued  on  the  liability  she 
has  personally  incurred  by  making  a  note,  though  to 
secure  a  similar  debt.  Childs  v.  Monins  (a)  shews  that 
the  female  defendant  is  personally  liable  and  need  not 
have  been  shewn  to  be  administratrix.  In  that  case  the 
defendants  as  executors  jointly  and  severally  promised 
to  pay  to  the  plaintiff^  a  creditor  of  the  testator,  his  debt 
on  demand  with  lawful  interest.  The  Court  held  them 
personally  liable^  as  the  stipulation  for  interest  imported 
a  consideration  of  forbearance  to  sue  :  but  on  this  note 
nothing  of  the  character  of  administratrix  appears. — 
iBayley  B.  In  Child  v.  Monins y  the  executors  who  were 
held  personally  liable^  had  bound  themselves  jointly  and 
severally ;  a  duty  not  cast  on  them  by  the  law  (6).] — How- 
ever the  release  given  by  the  administratrix  recited  the 
fact  of  her  administration.  Reduction  of  the  damages 
is  not  part  of  the  rule,  and  as  part  of  the  consideration 
for  the  note  was  the  testator's  signature  of  a  release  to 
the  admioistratrix^  the  items  of  payment  by  the  testator 
need  not  be  considered.  There  is  no  proof  that  the  in- 
testate died  without  any  assets,  though  he  was  indebted 
to  the  testator.  But  evidence  of  consideration  was  in 
fact  given,  though  not  tendered  as  such,  but  as  evidence 
of  private  debts  due  from  the  intestate.  Those  were 
liabilities  to  arise  in  future  on  the  testator's  promise  to 
pay  them  after  the  intestate's  death. 

Edward  Lawes  Serjt.  and  Bar  stow  in  support  of  the 
rule. — ^This  note  on  the  face  of  it  negatives  any  consi- 
deration between  payee  and  maker,  and  is  merely  a  spe- 
cial agreement  to  pay  the  debt  of  a  third  person.  In 
Childs  V.  Monins,  assets  and  forbearance  were  shown, 
and  the  note  was  given  jointly  and  severally  by  the  de- 

(a)  2  Br.  &  Bug.  400.    6  B.  Moore.  282.     S.  C. 
(6)  Seo    Ckamb€r§  v.  Biinckm,  7  Ves.  jao.  107,  8.      DojfU  w,  BUJm, 
2  Scb.  U  Lef.  231. 
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fendants  as  executors.  Here  the  absence  of  assets  was  1830. 
proved  for  the  defendant;  forbearance  could  not  be  given 
to  the  intestate,  and  was  not  stipulated  for  by  the  wi- 
dowy  nor  did  she  appear  to  be  administratrix  on  the 
note.  The  words  "  value  received  by  my  late  husband," 
Appear  on  the  evidence  to  mean  value  received  in  satis- 
faction of  debts  which  the  testator  might  have  to  pay; 
therefore  the  note  was  for  his  indemnity.' — [Bayley  B. 
If  it  was  given  to  indemnify  against  specific  debts^  the 
burthen  was  on  you  to  prove  that  they  were  not  paid  by 
the  testator  or  the  plaintiff,  as  his  executor,  or  that  no 
value  was  given  for  the  note,  thus  showing  a  failure  of 
consideration.] — In  Wain  v.  Walters,  (a)  and  the  other 
eases  on  the  statute  of  frauds,  by  which  it  has  been  fol- 
lowed, the  written  contract  imported  no  consideration, 
but  required  it  aliunde ;  now  as  between  these  parties,  this 
note  is  within  that  statute,  and  is  not  within  the  cus- 
tom of  merchants.  In  Childs  v.  Moniiis,  the  defend- 
ants were  prima  facie  liable  on  the  instrument  as  a  note. 
Here  an  item,  forming  part  of  the  consideration  and  al- 
leged to  be  due  from  intestate,  was  due  from  the  widow 
personally,  and  only  one  payment  was  distinctly  proved. 

Bayley  B, — ^This  is  an  application  to  set  aside  a 
verdict  for  the  plaintiff  for  68/.  plus  32/.  paid  into 
Court,  and  to  enter  a  nonsuit.  If  there  is  any  evidence 
to  entitle  the  plaintiff  to  recover,  it  is  impossible  to  enter 
a  nonsuit  merely  on  the  ground  of  a  verdict  being  given 
for  more  than  on  the  strict  evidence  it  should  have  been. 
But  I  think  there  was  evidence  strong  enough  to  sus- 
tain the  verdict  independently  of  the  note.  Supposing 
it  to  be  given  for  the  mere  indemnity  of  the  testator, 
there  is  evidence  to  bring  the  verdict  to  nearly  100/. 
Now,  this  action  is  on  a  note,  which  prima  facie  imports 

(a)  5  Eut,  10. 
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1830.        a  consideration  without  proof  of  considei*ation  aliunde; 
^''^       but  it  is  said  that  as  this  note  specifies  some  considera- 

RlDOOT  ...  . 

V.  tion,  it  imposes  on  the  plaintiff  the  necessity  of  giving 

et  Ux.  more  than  the  usual  proof,  and  is,  in  reality,  void  on 
the  face  of  it,  as  not  expressing  the  existence  of  assets  of 
the  intestate  or  other  consideration.  No  authority  is  cited 
on  the  subject,  but  it  is  clear,  that  if,  instead  of  a  note, 
a  creditor  takes  a  written  security  which  must  express 
a  consideration,  that  consideration  must  be  proved  to 
exist  aliunde:  but  if,  by  the  form  of  the  instrument,  as  in  a 
note,  the  maker  submits  to  be  bound  personally,  and  no 
consideration  or  evidence  of  it  aliunde  is  necessary  to  its 
binding  effect,  no  such  proof  will  be  necessary.  Now, 
by  this  instrument,  the  defendant  promises  payment 
twelve  months  after  date,  for  value  received  by  her  late 
husband.  She  was,  in  fact,  his  administratrix;  but 
supposing  she  was  not,  and  that  she  had  agreed  to  give 
the  note  for  a  debt  due  by  him,  I  think,  under  the  cir- 
cumstances, it  would  be  binding.  This  is  not  a  case  of 
want  of  consideration,  for  a  consideration  exists  which 
makes  it  reasonable  that  this  security  should  be  given. 
In  Popplewell  v.  Wilson,  (cr)  a  note  expressed  to  be  given 
for  a  debt  due  from  a  third  party  to  the  payee,  was  held 
good  in  the  hands  of  a  payee  wholly  alien  to  the  maker, 
for  the  promise  being  absolute,  the  note  was  as  negoti- 
able as  if  it  had  been  generally  for  value  received. 

Besides,  forbearance  might  be  extended  to  the  repre- 
sentative of  the  intestate,  though  it  could  not  to  him. 
It  is  said  that  an  absence  of  assets  appears,  but  though 
an  ultimate  failure  of  consideration  might  take  place 
owing  to  the  intestate's  debts  to  his  father ;  it  does  not 
appear  that  the  former  died  without  property,  and 
we  do  not  know  whether  other  debts  existed.  Then, 
if  the  administratrix  takes  on  herself  to  give  a  security, 

(a)  Stra.  2G4. 


IN  THE  First  Year  op  WILLIAM  IV. 


79 


for  stores  in  a  foreign  port,  because  the  captain  is  his  cap- 
tain ;  his  responsibility  cannot  be  extended  further.  It 
is  not  attempted  to  say,  that  because  the  characters  of 
freighter  and  captain  coalesce,  the  original  owners  remain 
liable.  Oviatt  was  merely  an  agent  to  do  what  the 
owner  would,  as  to  the  stores  and  supplies  to  be  provided 
by  the  latter,  and  does  not  controul  the  loading  of  the 
ship.  Betham  continued  in  command  till  the  loss  hap- 
pened ;  but  had  Oviatt  appointed  another  master,  Betham 
would  have  remained  freighter,  so  as  to  receive  the 
money  for  the  carriage  of  the  goods. — lAldersan  J.  The 
stipulation  for  power  to  appoint  another  master  only  ap- 
plies to  the  outward  vo]r^lge. — ]  The  freight  bills  were 
only  for  the  security  of  the  owners,  but  were  for  the  pro- 
fit of  Betham.  A  contract,  if  not  illegal,  will  prevail ;  and 
on  what  ground  of  policy  should  a  shipper  at  Calcutta 
be  prevented  from  trusting,  as  carrier,  a  man  who  receives 
the  freight  from  him  there  ?  It  is  well  known  that  the 
greatest  mercantile  houses  are  freighters  of  the  ships  of 

others. 

Cur.  adv.  vult. 


1830. 

Nbwberry 

and  Another 

«. 

COLVIM 

•nd  Otben. 


Tin  DAL,  L.  C.  J.  now  delivered  the  opinion  of  the 
Court.  —  In  this  writ  of  error,  the  sole  question  appears 
to  be,  whether,  according  to  the  legal  construction  of  the 
charter  party  set  out  at  length  in  the  special  verdict, 
and  made  between  the  defendants  below,  who  were  the 
owners  of  a  ship  called  the  Benson,  and  one  Betham ; 
Betham,  at  the  time  of  the  contract  for  the  conveyance 
of  the  goods  in  question  made  in  the  East  Indies,  when 
he  was  clearly  captain  and  freighter  of  the  vessel,  be- 
came pro  tempore  the  owner  thereof;  this  action,  though 
in  form  an  action  of  tort,  being  actually  and  substantially 
an  action  of  contract  founded  on  the  bills  of  lading  setout 
in  the  special  verdict?  To  decide,  therefore,  whether  the 
action  is  rightly  brought,   it  must  be  ascertained  with 


Nov.  27tb. 
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1830.        after  date^  evidence  was  offered,  that  on  defendant's  refu- 

RiDoiiT       ^'  ^^  indorse^  a  bargain  was  made  between  the  plaintiffs 

^-  and  him.  that  plaintiffs  should  renew  the  note  when  due. 

Bristow  ' 

et  Ux.  but  Lord  Ellenborough  refused  to  admit  proof  inconsis- 
tent with  the  written  instrument,  (a)  But  suppose  the 
defendant  to  have  been  entitled  to  prove  a  consideration 
different  from  that  expressed  on  the  note,  it  was  for  him 
to  shew  a  failure  of  consideration  in  any  item  which 
formed  in  part  a  ground  for  the  note.  Now  he  does  not 
shew  whether  the  item  of  which  the  origin  was  unex- 
plained by  the  plaintiff's  witness,  was  due  or  not. 
Again,  if  the  note  was  given  for  indemnity  against  spe- 
cific debts,  the  creditors  might  be  called  to  shew  that 
they  bad  not  received  payment.  One  item  due  from 
intestate,  was  clearly  paid  by  testator  for  him,  and  though 
there  is  no  distinct  evidence  of  such  payment  of  another 
similar  item,  whilst  another  claim  paid  by  testator  was 
due  from  the  administratrix  personally,  and  not  from  the 
intestate,  the  plaintiff  has  had  no  notice  of  such  an  in- 
quiry under  the  present  rule,  which  is  not  directed  to 
the  reducing  the  verdict,  but  to  a  nonsuit.  This  being 
a  note  prima  facie  binding  on  the  female  defendant  as 
widow  and  administratrix,  it  is  wholly  different  from  any 
agreement  which  is  subject  to  the  statute  of  frauds,  and 
if  it  was  given  to  a  certain  degree  for  the  testator's  in- 
demnity against  future  claims  on  the  intestate's  accouut, 
that  has  not  been  made  out  to  the  extent  necessary  on 
this  rule. 

Oarrow  B.  concurred. 

Vaughan  B. — This  rule  was  obtained  on  the  ground 
that  the  note  was  bad  on  the  face  of  it,  as  payable  on  a 
contingency,   and  therefore  was  not  negotiable  within 

(a)  See  Uoart  r,  Grmhrnn,  3  Campb.  57.  &c. 
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the  custom  of  merchants ;  but  with  the  exception  of       1830. 
the  words  "  by  my  late  husband,"  it  is  in  the  usual  form,       ^T^ 

J         J  '  '  KIDOUT 

and  imports  a  consideration,  as  to  the  proof  of  which  »• 

those  words  make  no  difference ;  the  plaintiff,  therefore,  ct  Ux. 
was  entitled  to  a  verdict  without  proving  consideration. 
If  the  plaintiff  had  been  compelled  to  give  such  evidence, 
the  defendants  as  between  these  parties  might  have 
proved  a  want  or  failure  if  it,  but  it  is  not  necessary 
to  decide  whether  they  might  have  proved  a  different 
consideration. 

BoLLAND  B.  If  Popplewell  v.  Wilson  had  been  cited 
at  the  trial,  I  should  not  have  given  leave  to  move  for 
a  nonsuit  Besides,  the  evidence  shewed  an  actual  con- 
sideration, and  it  was  for  the  jury  to  say,  whether  the 
items  alleged  to  have  been  paid  by  the  father  were  so 
satisfied. 

Rule  discharged. 


In    the    Matter    of  the    Estate   and    Effects  of        iVov.  20th. 
Robert  Ewing  deceased. 

A  Rule  had  been  obtained  in  HUary  term  last,  founded  Stock  in 

'^  on  42  G.  3.  c.  99.  s.  2.  (a)  calling  on  Thomas  Stonor,  f;^{{^£'''*' 

tuate  abroad, 
if  personalty  following  the  domicil  of  the  owner ;  therefore  a  beqaest  of  such 
•tock  by  a  party  domiciled  in  England  is  liable  to  legacy  duty. 

(a)  49  G«o.  8.  o.99.  a.  3.  enaoU, "  That  ui  ererj  oase  io  which  toy  exe- 
Mtor  or  •xeeoton,  or  •dmiDistrator  or  admiDislrators,  sbaU  oot  have  paid  tho 
datioa  granted  aod  pajable  npoo,  or  io  respect  of  aoj  legacies,  or  any  per- 
soaal  estate,  or  any  share  or  shares  of  aoy  personal  estate  of  any  person 
dying  iotesUte,  witbio  proper  and  reasonable  time,  it  shall  be  lawfol  for  his 
Ifi^y'a  Court  of  Ezoheqner  opon  application  to  be  made,  &c.,  on  sach 
aflUafit  or  aifidafiU  as  to  the  said  Court  may  appear  to  be  sufficient,  to 
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1830.  e)cecutor  of  Robert  Ewing  deceased,  to  shew  cause  why 

^7^*^  he,  as  such  executor,  should  not  deliver  to  the  Commis- 

In  Re  '                                       ' 

EwiNo.  sioners  of  Stamps  an  account  on  oath  of  all  the  legacies 


grant  a  role,  reqairing  sach  execator  or  executors,  administrator  or  adminis- 
trators to  show  oaose  whj  he,  she,  or  tbej,  sboold  not  deliver  to  the  said 
commissioners  an  acoonnt  apon  oath,  of  all  the  legncies,  or  of  the  personal 
property  respeotirelj  paid,  or  to  be  paid  or  administered  by  him,  her,  or 
them,  as  the  case  may  be  ;  and  why  the  duties  on  any  snob  legacies,  or  any 
shares  or  residae  of  any  soch  personal  estate,  have  not  been  paid,  or  shoald 
not  be  forthwith  paid  acoording  to  law ;  and  to  make  any  saoh  rale  of 
ooart  absolute  in  every  case  in  which  the  same  may  appear  to  the  said  court 
to  be  proper  and  Beoctsary  for  the  better  enforcbg  the  payment  of  any  of 
the  said  duties." 

The  acts  now  in  force  respecting  legacies,  are  20  Geo.  S.  c.  28*  s.  3. 
36  Geo.  3.  o.  62.  37  Geo.  3.  c.  135.  39  Geo.  3.  o.  73.  42  Geo.  3.  o.  09. 
a.  2—4.  45  Geo.  3.  c. 28.  48  Geo.  3.  c.  149.  s.  44.  55  Geo.  3.  c.  184. 
and  Schedule  Part  III. 

The  repealed  acts  and  regulations  are,  20  Geo.  3.  c.  28.  (except  s.  3.) 
23  Geo.  3.  c. 58.     29  Geo.3.  c.51. 

By  36  Geo.3.  c.  52.  s.6.  it  is  enacted,  *'  That  the  duties  hereby  imposed 
shall,  in  all  cases  in  which  it  is  not  hereby  otherwise  provided,  be  ac- 
counted for  answered  and  paid,  by  the  person  or  persons  having  or  taking 
the  burtlien  of  the  execution  of  the  will  or  other  testamentary  instrument,  or 
the  administration  of  the  personal  estate  of  any  person  deceased,  upon  re- 
tainer for  his,  her,  or  their  own  benefit,  or  for  the  benefit  of  any  other 
person  or  persons,  of  any  legacy,  or  any  part  of  any  legacy,  or  of  the  residue 
of  any  personal  estate,  or  any  part  of  such  residue,  which  he,  she,  or  they, 
shall  be  entiUed  so  to  retain,  either  in  his,  her,  or  their  own  right,  or  in  the 
riglit  or  for  the  benefit  of  any  other  person  or  persons ;  and  also  upon  tU- 
livery,  payment,  or  other  iotisfaction  or  discharge  whatsoever  of  any  legacy, 
or  any  part  of  any  legacy,  or  of  the  residue  of  any  personal  estate,  or  any 
part  of  such  residue,  to  which  any  other  person  or  persons  shall  be  entitled ; 
and  in  case  any  person  or  persons  having  or  taking  the  burthen  of  such 
execution  or  administration  as  aforesaid,  shall  retain  for  his,  her,  or  their  own 
benefit,  or  for  the  benefit  of  any  other  person  or  persons,  any  legacy,  or  any 
part  of  any  legacy,  or  the  residue  of  any  personal  estate,  or  any  part  of  such 
residue,  which  such  person  or  persons  shall  be  entitled  to  retain,  either  in 
his,  her,  or  their,  own  right,  or  in  the  right,  or  for  the  benefit  of  any  other 
person  or  persons,  and  upon  which  an^  duty  shall  be  chargeable  by  virtue  of 
this  act,  not  having  first  paid  such  duty,  or  shall  deliver,  pay,  or  otherwise 
satisfy  or  discharge  any  legacy,  or  any  part  of  any  legacy,  or  the  resi- 
due of  any  personal  estate,  or  any  part  thereof,  to  which  any  other  person  or 
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and  of  the  property  of  the  said  Robert  Ewing  deceased^ 
respectively  paid^  or  to  be  paid  or  administered  by  him       ewing. 

penoBfl  shall  be  entitled,  and  open  which  anjr  datj  shall  be  chargeable  bj 

virtae  of  this  act,  baviog  received  or  deducted  the  datj  so  chargeable,  then 

aad  io  every  of  avch  eases,  the  datj  which  shall  be  dae  and  payable  opon 

erery  snob  legacy,  and  part  of  legacj  and  residae,  and  part  of  residae 

rcspcetivdy,  and  which  shall  not  hare  been  dnly  paid  and  satisfied  to  hu 

najestj.  Ids  heirs  and  soccessors  according  to  the  prorisions  of  this  act, 

shall  be  a  debt  of  sach  person  or  persons  baring  or  taking  the  bartheo  of 

•neh  ezeeotion  or  administration  as  aforesaid,  to  his  majesty,  his  heirs  and 

soccessors ;  and  in  case  any  snob  person  or  persons  so  having  or  taking  the 

bnrthen  of  anch  execation  or  administration  as  aforesaid  shall  deliver,  pay, 

or  otherwise  bowoTer  satisfy  or  discbarge  any  snob  legacy  or  residoe,  or 

any  part  of  any  sach  legacy  or  residae,  to  or  for  the  benefit  of  any  person  or 

persons  entitled  thereto,   withoot  havng  received  or  dedaoted  the  doty 

chargeable  thereon,  snob  doty  not  having  been  first  duly  paid  to  his  majesty, 

bis  heirs  and  snoeeasors,  according  to  the  provision  herein  contained,  then, 

and  u  every  snob  case,  snob  duty  shall  be  a  debt  to  his  majesty,  his 

heirs  and  laeeeasors,  both  of  the  person  or  persons  who  shall  make  sooh 

delivery,  payment,  satisfaction,  or  discharge,  and  of  the  person  or  persons  to 

whom  the  same  shall  be  made." 

86  Geo. S. 0.62. S.27.  enacts  "That  no  person  having  or  taking  the 
barthen  of  the  exeontion  of  any  will  or  testamentary  instrument,  or  the  ad- 
mimstratim  of  the  personal  estate  of  any  person  deceased,  nor  any  trustee 
or  other  person  hereby  directed  and  required  to  account  for  any  duty,  shall 
pojf,  dtGrer,  or  oiktrwis§  ditpoM  of,  or  in  any  manner  9alisfy,  discharge,  or 
€ompotmd  for  any  legacy  whatsoever  or  any  part  thereof,  or  the  residue  of 
any  personal  estate,  or  any  part  thereof,  in  respect  whereof  any  duty  is  here- 
by imposed,  withont  taking  a  receipt  or  discharge  in  writing  for  the  same, 
expreasing  the  date  of  snob  receipt  or  discharge,  and  the  names  of  the  testa* 
tor,  &e.  and  of  the  person  to  whom  such  legacy,  £cc.  shall  bavo  been  given, 
and  the  amount  or  value  of  the  legacy,  or  part  of  the  legacy,  &o.  for  which 
snob  receipt  or  discbarge  shall  be  given,  and  also  the  amount,  and  the 
rate  of  doty  payable  and  allowed  tbereoo ;  and  that  no  written  receipt  or 
disoharge  for  any  legacy  or  part  of  any  legacy,  or  for  the  residue  of  any  per- 
sonal estate,  or  any  part  of  such  residue,  in  respect  whereof  any  duty  is  here- 
by imposed,  shall  be  received  in  evidence,  or  be  available  in  any  manner 
whatsoever,  onless  the  same  shall  be  stamped,  as  required  by  this  act." 

tOGco.S.  e.S9.  s.  28.  enacts  "  That  where  any  person  who  is  required 
to  aeeount  for  legacy  duty  satisfies  or  compounds  for  any  legacy,  without 
taking  a  stamped  receipt  io  the  form  prescribed  by  the  preceding  section, 
both  be  who  pays  and  he  who  receives  the  legacy  shall  forfeit  10/.  per  cent, 
on  the  anumnt." 
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1830.        as  such  executor  as  aforesaid,  and  why  the  duties  there- 
^^^       on  have  not  been  paid,  or  should  not  forthwith  be  paid 
EwiNo.        according  to  law.    The  facts  were  as  follows  r-rln  De^ 
cember  1 827,  the  testator  died  in  London,  possessed  of  pro- 
perty to  the  amount  of  700,000/.  in  the  American  (United 
States),  French,  and  Russian  stocks,  and  by  will  be- 
queathed one-third  to  his  niece  for  her  life,  and  the  resi- 
due to  his  nephew  James  Ewing,  after  discharge  of  his 
debts  and  some  other  trifling  legacies.     The  executor 
took  out     prerogative   administration,    and   paid     the 
debts  and  legacies  out  of  the  English  property.   James 
Ewingf  the  executor,  being  absent  from  England,  sent 
powers  of  attorney  to  the  different  countries  for  the 
receiving  and  investing  of  the  dividends,  and  his  name 
was  entered  in  the  American  books  opposite  that  of  the 

testator.     On  the  return  of  James  Etoing,  in  1829,  he 

* 

called  on  the  executor  to  transfer  the  property  in  the 
foreign  stocks  to  him  in  the  respective  countries  under 
a  power  of  attorney  signed  by  him.  The  above  American, 
French,  and  Russian  stocks  are  not  transferable,  or  the 
dividends  payable  in  this  country.  Legacy  duty  to  the 
amount  of  26,000/.  was  claimed  on  the  above  residue  of 
the  estate  of  Robert  Ewing,  under  55  Geo.  3.  c.  184. 
Schedule,  Part  3. 

Brougham  and  Lynch  shewed  cause. — ^The  question 
is,  If  a  testator  be  domiciled  in  Great  Britain,  having 
bequeathed  specifically  or  by  way  of  residue,  stock  in 
foreign  funds  locally  situate  out  of  the  jurisdiction  of 
the  courts,  and  his  executor  does  any  act  here  in  order  to 
a  due  administration  of  such  bequest,  is  the  property  so 
bequeathed  subject  to  pay  legacy  duty  as  personalty? 
First,  the  foreign  stock  here  bequeathed  is  real  property. 
Secondly,  it  has  a  locality  in  each  country  where  it  is 
situate.  Thirdly,  it  is  not  personalty  within  55  O.  3. 
c.  184.     On   the  first  point  —  foreign  stocks,  like  our 
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own,  are  perpetual  annuities,  vested  in  the  holders  by  the  1830. 
acts  of  various  foreign  governments,  and  forming  part  of  ^^^^^''^ 
their  national  debts,  subject  to  redemption.  There  are  Ewino. 
two  kinds ;  one,  like  our  unfunded  debt,  passes  by  deli- 
very, and  the  cotipons,  like  Exchequer  tallies,  entitle 
the  bearer  to  payment  of  dividends  in  respect  of  his 
shares.  These  are  generally  payable  by  some  agent  in 
England.  The  other  kind  of  foreign  stock  can  only  be 
transferred  abroad,  and  the  dividends,  like  our  Bank 
dividends,  can  only  be  received  at  the  national  banks  of 
the  different  countries  by  the  party  entitled,  or  his  agent 
duly  appointed  fpr  that  purpose  by  power  of  attorney. 
This  kind,  therefore,  is  only  locally  governable.  Stock 
in  the  English  funds  has  been  considered  to  partake  so 
far  of  the  qualities  of  realty  in  respect  of  its  place  of 
payment  and  security  on  the  national  revenues,  though 
arising  from  personalty,  as  well  as  land,  that  it  has  been 
necessary  in  every  statute  to  declare  it  personalty,  (a) 
It  would  othenvise  have  descended  to  the  heir  qu& 
a  perpetual  though  redeemable  annuity. — [Alexander 
L.  C.  B. — Is  there  any  annuity  not  granted  to  a  man 
and  his  heirs  which  either  by  the  law  of  England  or 
Scotland  can  become  heritable  ? —  ]  An  annuity  granted 
to  A.  B.  by  deed  is  personal,  and  not  heritable,  whether 
secured  on  land  or  not,  because  there  are  no  words  of 
inheritance ;  but  if  the  estate  granted  in  a  will  be  so 
described,  that  the  words  of  gift  imply  in  themselves  a 
heritable  estate,  heirs  will  take;  e.g.  under  a  gift  to  a 
man  and  hisissue.  (6)  So  here,  a  perpetual  annuity  which 
survives  the  party  implies  a  heritable  nature. — \_Bayley 
B. — ^The  provision  that  British  stock  shall  not  be  de- 
scendible to  heirs  is  necessary,  because  it  is  secured  on 
the  consolidated  fund  of  the  countiy,  which  includes 
the  land-tax,  (c)  and  an  annuity  charged  on  land  is  in 

(«)  See  Uie  last  imtance,  11  Geo. 4.  and  1  W.4.  c.  13.  s.  14. 

(b)  4  Boni*s  Bcclesiulioal  Lew,  147, 14S,  notit.    Tjrwbitt's  edit. 

(c)  See  56  Geo.  S,  o.08.  f.  1. 
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1829.  the  nature  of  a  rent-charge.  Unless  it  is  shewn  as  a 
In  Re  '^^  ^^^^  ^^^  lands  of  the  United  States,  France,  and 
EwiNo.  Russia  are  chained  with  the  stock  in  question,  or  that 
such  stock  is  real  property  in  the  respective  countries 
where  it  is  situate,  we  must  consider  it  merely  as  a  per- 
sonal debt  from  each  of  those  states  to  the  holder  of  the 
stock,  or  his  next  of  kin,  if  he  makes  no  testamentary 
disposition,  and  to  his  legatees  if  he  does.] — In  this  case 
tolls  of  turnpike  roads  in  the  Umted  States  form  part 
of  the  security  for  the  American  stock ;  such  tolls  are  in 
the  nature  of  canal  shares,  which  are  real  estate,  the 
subject  of  fine  and  recovery  in  eveiy  county  where  the 
canal  runs,  (a)  and  provisions  are  accordingly  inserted 
in  the  road  and  canal  acts  making  them  personalty. 
The  dividends  on  these  stocks  can  only  be  paid  at  the 
national  banks  of  Washington,  Paris,  and  Petersburgh. — 
\_Bat/ley  B.  So  a  bond  payable  to  A.  at  St.  Petersburgh 
may  only  be  claimable  there,  but  would  pass  by  the  wUl 
of  a  person  domiciled,  or  by  the  assignment  of  a  person 
becoming  bankrupt  in  England.']  —  It  is  not  disputed, 
that  on  that  ground  legacy  duty  is  payable  on  Russian 
and  Prussian  bonds,  they  being  payable  to  the  assignees 
in  England. 

Secondly,  the  locality  of  these  foreign  stocks  may 
be  elucidated  by  the  course  of  administration  pursued 
in  England,  with  a  view  to  the  local  situs  of  the  dif- 
ferent securities  for  debts.  Where  a  party  having  a 
simple  contract  debt,  represented  by  a  bill  or  note, 
being  in  amount  a  bonum  notabile,  and  locally  situate  in 
one  diocese,  dies  in  another,  probate  or  administration 
granted  in  the  diocese  where  he  died  is  sufficient,  the 
debt  being  said  to  be  there,  though  the  symbol  of  it 
be  locally  situated  elsewhere.  Whereas  if  he  die  in 
one  diocese,  possessed  of  a  specialty  existing  at  the  time 
in  another,  a  prerogative  administration  covering  both 

(41)  DryhutUr  ▼.  Borthohmew,  2  P.  Wms.  127. 
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dioceses  is  necessary,  or  a  probate  or  administration  in        1830. 
eadi  diocese.     Now  the  only  reason  for  this  differ-       ^^^' 
ence  is^  that  the  law  distinguishes  between  personalty       Ewino. 
in  the  shape  of  a  specialty,  and  personalty  in  that  of  a 
simple  contract  only,  giving  it  a  locality  in  the  former 
case  which  it  denies  in  the  latter.     Thus  a  difference  is 
established  to  exist  between  different  kinds  of  debt  in 
respect  of  locality.  Next,  the  stocks  in  question  can  only 
be  administered  abroad.   This  is  an  additional  attribute 
of  locality,  not  possessed  by  a  bond  conditioned  for  pay- 
ment at  the  Royal  Exchange ;  the  penalty  there  not  be- 
ing local,  and  the  obligation  as  well  as  the  benefit  of  the 
obligee  being  transitory.  For  when  taken  from  one  diocese 
to  another,  it  exists  equally  in  the  latter,  and  would  be 
transferrable  by  assignment  in  every  country,  constitut- 
ing assets  in  the  hands  of  the  assignee's  executor, 
wherever  it  was  found. — [^Bayky  B.  Had  this  party,  being 
domiciled  here,  died  testate,  would  it  have  made  any 
difference  in  the  distribution,  that  different  rules  of  suc- 
cession prevail  in  the  United  States,  France,  and  Rus* 
$ia?  (fl)] — ^Though  it  may  be  personalty  quoad  succession, 
and  vesting  in  the  executor  may  pass  by  will  as  a  per- 
sonal legacy,  it  may  have  a  locality,  if  it  can  only  be 
transferred  and  dealt  with  on  the  spot  by  the  party 
entitled  or  his  agent,  (b)    The  executor  may  suffer  by 
the  conflict  of  our  laws  with  those  of  the  foreign  states. 
For  if  be  is  found  within  them,  he  may  be  called  on  in 

(«)  Stmbk  not ;  tee  Ba^our  ▼.  Scott,  0  Bro.  P.  C.  530.  5  Ves.  794  ;  and 
■ee  the  Lord  Cktnoellor's  jadfpnent  io  Bempdtt  v.  Johnstone,  3  Ves.  204.  and 
ciset  collected,  5  B.  &  C.  444. 

(6)  Exparte  Home,  7  B.  &  C.  632.  (H.  1828.)  Propertj  otherwise  pef- 
iOBal,Baj  have  a  local  sitoation  quoad  probate.  Thas  a  canal  act  provided 
that  the  diarea  thoold  bo  deemed  persooalty.  The  canal  passed  throagh  the 
diooeaea  of  Wcrcuttr  and  Uckfield,  The  transfers  of  the  shares  were  filed 
at  the  poblie  office  of  the  company  io  the  latter  diocese,  where  also  the  divi- 
dends were  nade,  and  the  hooka  of  accoant  kept.  A  probate  in  that  diocese 
was  held  safficieot  to  pasa  a  right  to  a  share  of  the  profits. 

H 
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1830.        these  courts  to  make  entire  distribution  of  the  testator's 
^^I^      assets.    The  defence  that  he,  as  well  as  the  testator,  wa» 

In  Re  ^    ^  ^ 

EwiNG.  domiciled  in  Englatid^  and  being  called  on  to  make 
distribution  there,  was  obliged  to  pay  legacy  duty,  would 
not  avail,  if  these  funds,  being  in  fact  only  existing  pay- 
able, or  transferrable  by  aid  of  foreign  laws  within  the 
jurisdiction  of  the  foreign  courts,  formed  in  fact  local 
assets  which  could  not  be  administered  in  any  other 

,  country. — [Bat/ley  B.    The  executor  may  get  the  money 

abroad,  and  transfer  it  there  according  to  the  English 
laws  of  administration.  The  English  and  Scotch  laws  differ 
as  to  distribution  to  next  of  kin.  Now  if  a  deceased  was 
domiciled  in  Scotland,  is  his  English  funded  property  to 
be  distributed  by  the  English  or  Scotch  laws  ?  (a)] — Every 
act  declaring  the  English  stocks  to  be  personalty,  shews 
they  would  otherwise  be  realty.  The  Marquis  of  Anon- 
dale^s  case,  (b)  was  a  question  of  domicile ;  so  in  Somer- 
ville  V.  SomervUle,  had  the  domicile  of  Lord  Somerville 
been  confessedly  in  Scotland,  the  question  of  succession 
to  his  personal  estate  would  not  have  arisen  ;  but  upon 
the  whole  evidence,  the  intestate's  domicile  was  held 
Scotch.  It  follows  that  these  statutes  having  made  British 
perpetual  annuities  personalty  quoad  succession,  it  could 
not  be  contended  that  they  should  go  to  the  executor  or 
administrator  according  to  the  law  of  Scotland  on  that  sub- 
ject. The  office  of  executor  is  at  an  end  as  to  this  property, 
after  transfer  to  the  legatees  in  the  different  countries 
where  it  lies. — [^Bayley  B.  The  transfer  of  the  residue 
will  be  sufficient,  if  by  law  the  executor  is  bound  to  pay 
legacy  duty. — ]  It  has  not  paid  probate  duty  and  is 
not  liable  to  pay  legacy  duty  unless  possessed  by  the 
executor  in  this  country.  Now  when,  if  ever,  it  reaches 
this  country  it  will   be  appropriated   to  the  legatee; 


(a)  See  SomervUU  r.  Somerville,  5  Ves.  760.  (1801.) 
(6)  Vis.  Bempde  v.  Johnttone,  8  Vet,  198. 
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whereas  in  Logan  v.  Fairlie  {a),  the  residuary  estate  of  a        1830. 
testator  resident  in  Indioy  was  found  in  England  in  the        "T^vu^ 
coarse  of  administration^  and  before  any  specific  appropri-       Bwino. 
ation  had  been  made,  and  was  therefore  held  liable  to 
legacy  duty.    On  the  contrary,  in  Haye  v,  Fairlie  (6),  it 
was  held  on  the  same  will  that  where  an  appropriation 
of  the  legacy  in  Indian  securities  had  been  made  by  the 
executors  in  India,  the  interest  of  that  legacy  so  in- 
vested, was  held  not  liable  to  legacy  duty  when  remitted 
to  England  for  the  use  of  the  legatee. 

Thirdly,  supposing  the  property  to  be  personal  where 
it  is  situate,  then,  though  the  words  of  the  schedule  of 
56  Geo.  3.  c.  184.  are  general  with  respect  to  succession 
to  personal  estate,  the  act  by  its  title  seems  only  to 
contemplate  that  species  of  estate  in  Great  Britain  (c). 

The  Attomey^General  and  Amos  in  support  of  the 
rule.  —  It  is  considered  that  this  stock,  if  personalty, 
follows  the  testator,  who  was  domiciled  here,  and  would 
be  therefore  liable  to  pay  the  legacy  duty.  It  has  been 
dealt  with  as  personalty  by  the  testator,  whose  will  is  at- 
tested by  two  witnesses  only  (d) ;  by  the  executor,  in 
granting  powers  of  attorney  to  receive  and  invest  the 
dividends  abroad  ;  and  by  the  government  of  the  United 
States,  who  have  suffered  the  executor  to  enter  his  name 
in  their  public  hocks  on  behalf  of  the  legatees.  Then 
the  executor  should  shew  this  to  be  real  estate  by  the 
laws  of  the  several    countries.      The  clauses  making 

(•)  a  Sim.  &  Sla.  884.  Sir  John  Leach  V.  C. 

(b)  1  Rom.  117.    Lord  Gifford,  M.  R. 

(c)  56  Geo.S.  e.  184.  is  itUUuUd  "  Ad  act  for  repfaliog  tlie  Slunp  Dalies 
M  I>oods,  Ltw  Proeeedbgs,  and  other  written  or  printed  Instramenu,  and 
tbo  Duties  oo  Fire  losonuices,  and  on  Legraeiea  and  Saocessions  to  personal 
Estate  opoo  latestacies,  now  payable  in  Great  Britain ',  and  for  granting 
other  Duties  in  lien  thereof." 

(df)  Qnare,  if  a  will  so  attested  wonld  not  pass  real  propertj  in  France 
aid  RoMtia,  if  not  in  the  Umted  Siat«*r 

H   2 
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1830.  English  stock  pass  as  personalty,  are  inserted  pro  abun- 
Ib  Re  danti  cauteld ;  for  that  cannot  be  a  rent-chai^e  charge- 
iwiNo.  ^]y\Q  Qu  land,  for  which  there  is  nothing  but  the  conso- 
lidated fund  without  power  of  distress  or  other  remedy  by 
the  stockholder ;  and  a  mortgage  in  fee,  though  a  chattel 
real^  is  personal  in  the  hands  of  an  executor  (a).  The  dif- 
ference of  Logan  y,  Fairlie,  and  Haye  v.  Fairlie,  from  this 
case  is,  that  here  the  testator  was  domiciled  in  England  ^ 
and  the  Vice  Chancellor's  decision  in  the  first  case 
turned  on  his  opinion,  that  the  funds  had  not  been  ap- 
propriated abroad,  but  remained  in  the  hands  of  the 
executor's  agent  in  this  country.  Other  cases  show  that 
where  the  property  is  here,  probate  and  administration 
must  be  taken  here,  though  the  executor  and  legatee  reside 
abroad  ;  for  they  obtain  the  property  here.  By  the  first 
legacy  duty  act,  36  Geo.  3.  c.  62.  legacies  payable  out 
of  personalty  were  only  made  liable  to  duty;  but  now  by 
65  Geo.  3.  c.  184.  those  payable  out  of  realty  are  in- 
cluded. The  title  of  that  act  affords  no  rule  of  construc- 
tion, not  being  part  of  the  act  (b),  and  the  words  of  the 
first  section,  and  of  Schedule,  Part  3,  though  so  general  as 
to  include  property  in  all  countries,  wherever  the  testator 
possessed  it,  must  have  the  reasonable  construction 
of  applying  only  to  parties  domiciled  here,  and  subject 
to  our  law.  Though  the  duty  is  imposed  on  parchment 
or  paper  containing  the  receipt,  yet  by  36  Geo.  3.  c.  62. 
B.  28.  the  executor  and  legatee  are  liable  to  heavy  penal- 
■  ties  for  discharging  or  receiving  a  legacy  without  taking 
a  receipt;  and  section  6.  provides  that  legacy  duty  shall 
be  payable  on  *'  delivery,  payment  or  other  satisfaction*' 
of  any  legacy  or  residue.  Thus  the  duty  is  payable  on 
any  mode  in  which  the  '*  payment,  8cc."  of  a  legacy 
may  be  made,  as  in  this  case,  by  power  of  attorney,  &c« 
The  executor  deals  with  this  stock  in  Great  Britain  afr 

(«)  See  Patch  oo  Mortgmget,  1S5,  186.   Toller  on  Exeoators,  183.  188.. 
{h)  Hardr.  S24.  Lord  Rajmond,  77. 


IN  THE  First  Year  of  WILLIAM  IV.  lOl 

persoDalty,  by  an  act  under  which  alone  the  legatees  can  1830. 
procure  it  abroad,  and  when  received  by  them  there  ^"n^ 
accordingly,  the  testator's  residue  has  been  '^  paid,  Ewmo. 
deliTeredy  satisfied  and  discharged/'  within  55  Geo.  3. 
c.  184,  Schedule,  Part  3,  and  36  Geo.  3.  c.  52.  s.  6. 
The  circumstances  that  the  legacies  have  been  or  will 
be  satisfied  abroad,  affords  no  answer  to  the  claim  of 
legacy  duty ;  for  though  the  transfer  is  effected  there  by 
the  ministerial  act  of  the  executor's  agent,  the  causa 
cauums  of  such  transfer  is  the  power  of  attorney  executed 
here  by  the  executor;  nor  does  the  claim  of  legacy  duty 
depend  on  the  country  where  the  legacy  is  received,  but 
on  that  where  it  is  appropriated,  Logan  v.  Fair  lie.  Legacy 
duty  may  be  payable  where  the  legacy  has  been  paid  out 
of  this  country,  for  48  Gea  3.  c  149.  s.  45.  provides  for 
stamping  receipts  for  legacies  signed  out  of  Great  Britain. 
Here  the  act  of  appropriation  by  the  executor  in  this  coun- 
try was  the  signing  the  power  of  attorney  for  transfer  of 
these  stocks.  The  jurisdiction  of  the  ordinary,  where  a 
bond  is  situate  in  Englandy  as  excluding  other  ordinaries 
for  the  purposes  of  probate  or  administration,  does  not 
apply  to  the  relations  of  different  countries,  nor  is  it  de- 
nied that  the  executor  would  be  liable  if  the  proi>erty 
was  in  bonds  situate  abroad.  Had  the  debts  been  too 
large  to  be  satisfied  by  the  assets  in  this  country,  the 
executor  would  have  been  compelled  to  get  in  these 
foreign  stocks,  and  to  bring  them  here  to  pay  the  debts, 
in  which  case  his  liability  would  be  clear.  The  rule  is 
as  laid  down  by  the  Master  of  the  Rolls  in  Somerville  ▼• 
SomerviUe  (a),  that  the  succession  to  personalty  is  regu- 
lated by  the  law  of  the  country  in  which  the  owner  was 
a  domiciled  inhabitant  at  the  time  of  his  death,  without 
regard  to  the  place  of  the  birth  or  the  death,  or  the 
situation  of  the  property  at  that  time.     So  in  Pipon  t. 

(«)  5  Vc9.  78S. 
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1830,  Pipon  (a),  and  Thome  v.  Watkins  (b),  it  is  said  that 
Ib  Re  foreigners  would  never  make  investments  in  our  funds, 
EwiNG.  if  tijgy  y^Q^  ^  \yQ  (Jistributed  in  a  manner  different  from 
the  customs  of  their  own  countries.  In  the  Countess  da 
Cvnha^s  case  (c),  the  testatrix  having  been  domiciled  in 
Portugal,  bequeathed  the  produce  of  a  sum  in  the  En- 
glish funds  to  a  minor  for  life,  and  administration  was 
granted  to  that  minor,  the  wife  of  a  minor,  on  proof  of  the 
law  of  Portugal,  by  certificate  (d)  of  four  Lisbon  advo- 
cates that  minors  might  administer  there.  In  Dowdale*s 
case  (e),  on  a  plea  of  plene  administravit,  it  was  said,  if 
the  executors  have  goods  of  the  testator  in  any  part  of 
the  world,  they  shall  be  charged  in  respect  of  them. 
The  lex  loci  rei  sit<R  only  applies  to  the  descent  of  realty. 
Thus  a  person  bom  before  the  maiiiage  of  his  parents, 
though  legitimate  in  Scotland,  cannot  succeed  to  lands  in 
England.     Doe  d.  Birtwhistle  v.  VardilliJ'), 

Alexander  L.  C.  B. — The  arguments  in  this  case, 
though  of  ability  and  zeal  proportioned  to  its  importance 
to  the  parties,  from  the  sum  at  stake,  have  not  raised 
any  difficulty  in  my  mind.  It  seems  to  me  that  legacy 
duty  must  be  paid  upon  those  stocks,  according  to  the 
true  meaning  of  the  stat.  55  Oeo.  3.  c.  184.  That  act 
imposes  a  duty  on  legacies  and  shares  of  personal  es- 
tate, which  attaches  the  moment  they  are  paid.  The 
duty  is  a  charge  upon  the  substance  of  the  personal  es- 
tate belonging  to  the  intestate  or  to  the  testator,  which 
is  to  be  handed  over  to  the  legatee,  and  the  transaction 
on  which  it  is  to  be  paid  is  to  be  evidenced  by  the  re- 

(m)  Ambl.  26.  Blant's  Edit. 

(6)  2  Yes.  S5.     Cat.  Temp.  Hardw.  by  Ridgwaj,  172. 

(c)  1  Hagg.  R.  New  Series.     Sir  John  Nicholl,  Prcrog.  Cant.  Hil.  1828. 

(d)  See  Exparte  Cridltmd,  3  Yes.  &  B.  99. 

(e)  6  Rep.  40.  b. 

(/)  5  B.  &  C.438.  aod  see  BrodU  ?.  Barry,  2  Yes.  &  B.  131. 
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ceipt,  stamped  according  to  the  act.    Then  the  ques-        1830. 
tion  is,  whether  the  circumstances  of  this  case  bring       ^T^"^ 
the  legatee^  the  executor,  and  the  estate  within  the  de-       Ewimo. 
scriptions  comprised  in  this  act.     In  the  first  place,  it 
most  be  personal  estate.     I  agree  entirely,  that  the  cir* 
camstances  stated  in  these  affidavits  prove  it  to  be  per- 
sonal estate,  because  the  executor   has  taken  it,  and 
dealt  with  it  as  such,  by  authorizing  its  delivery  over  to 
the  legatee.    Then  the  subject  matter  is  clearly  within 
the  act  of  parliament.     It  is  said  that  the  persons  con- 
cerned in  this  transaction  are  exempted  from  this  act. 
The  65  6*  3.  c  184.    enacts,   that  every   personal   or 
moveable  estate  shall  be  charged  with  these  duties  upon 
all  l^^cies  and  successions,  and  then  goes  on  to  charge 
particular  sums  upon  those  legacies  and  successions 
according  to  their  amount  or  value ;  the  words  of  the 
schedule  are  general,  *^  any  person,"  but  this  act  must  be 
construed,  quoad  legacies,  as  confined  to  Great  Britain.  In 
the  36(jea  3.  c.62.  sect.  1.  passed  before  the  Union,  the 
same  phrase  is  used ;  both  acts  are  intended  to  apply  to 
the  same  persons,  viz.  to  every  subject  of  the  country, 
unless  from  particular  circumstances  they  might  be  con- 
sidered exempt.    Thus,  when  subjects  of  this  country 
die  in  India,  and  their  estates  are  delivered  over  to  the 
several  legatees  there,  this  act  was  not  intended  to  ap- 
ply; but  I  do   not  doubt,   that  the  reasons  given  by 
the  Vice-Chancellor  in   Logan  v,  Fairlie,  were   satis- 
factory, and  justified  under  the  particular  circumstances 
of  that  case,  but  it  required   those  particular  circum- 
stances, to  bring  the    particular  legacy  and  payment 
within  the  operation  of  the  act.     But  it  never  can  be 
doubted  that  the  act  was  meant  to  include  the  estate  of 
a  subject  of  this  country  domiciled  in  England,  and 
whose  executors  are  also  living  in  this  country,  or  that 
the  persons  claiming  under  him,  and  receiving  part  of 
that  estate,  are  subject  to  contribute  to  the  revenue  of 
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1830.  this  count]*y  under  these  acts.  It  is  contended,  that  it 
^T'^JT^  is  not  liable,  because  the  duties  on  probate  and  adminis- 
EwiNo.  (rations  would  not  have  extended  to  this  particular  fund; 
perhaps  not;  but  that  makes  no  difference  in  this  case. 
It  is  so  expressed  in  the  act,  that  the  duty  on  the  pro- 
bate is  only  imposed  in  respect  of  that  fund,  which  the 
executor  or  administrator  is  to  obtain  in  a  province  of 
this  country  by  force  of  that  probate  or  administration 
obtained  in  Canterbury,  for  instance ;  so  that,  though 
there  may  be  a  great  personal  estate  in  the  county  of 
Yorky  the  duty  upon  that  estate  is  not  paid  till  an  ad- 
ministration is  taken  in  the  province  of  York,  and  vice 
versa  ;  and  it  is  only  upon  the  recovery  of  those  sums  in 
those  parts  of  the  country  where  the  probate  is  granted 
by  force  of  that  particular  probate,  which  by  our  con- 
stitution is  confined  to  particular  provinces,  that  the 
duty  is  payable  for  where  66  Geo.  3.  c.  184.  Schedule, 
Part  III.  directs  the  letters  of  administration,  it  says, 
"  Where  the  estate  and  effects  for  or  in  respect  of  which 
such  probate,  letters  of  administration  or  confirmation 
respectively  shall  be  granted  or  expeded,"  evidently  con- 
fining the  charge  upon  the  probate  to  those  paiticular 
estates  to  be  recovered  of  right  by  force  of  that  admini- 
stration ;  but  when  it  speaks  of  the  legacy  duty,  it  is 
charged  upon  the  amount  of  the  estate  itself,  to  be  handed 
over  upon  the  receipt  which  the  executor,  to  save  him- 
self from  the  penalty  of  36  Geo.  3.  c.  62 .  s.  28.,  ought 
to  take  befoi:e  he  pays  the  money. 

I  cannot  doubt,  therefore,  in  this  particular  case,  that 
legacy  duty  is  chargeable  upon  this  property,  because, 
in  point  of  fact,  it  is  under  the  administration  of  the 
executor ;  and  though  he  is  not  bound  to  take  out  a  pro- 
bate or  administration,  in  order  to  get  at  it,  still  it  is 
by  force  of  the  interest  he  takes  under  his  testator's 
will  that  it  is  disposed  of;  he  passes  it  over  and  bands 
it  over  to  the  legatee;  whether  he  is  a  pecuniary  or 
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residuary  legatee,  it  is  transferred  to  him  by  virtue  of       1830. 
the  executor's  act.    Thus  it  is  the  very  case  which  it       "T^C^ 
i¥aa  the  intention  of  this  act  to  fix  with  the  duty.    I        Ewim. 
am  of  opinion^  therefore^  that  this  property  is,  without 
dottbty  liable  to  the  legacy  duty. 

Bat  LEY  B.  —  From  the  first  moment  I  knew  any 
thing  of  the  state  of  facts  in  this  case,  it  appeared  to 
me  to  be  perfectly  free  from  doubt.  It  is  the  case  of  a 
will  made  by  a  British  subject  domiciled  in  Ens^land, 
which  18  to  be  executed  by  an  English  executor,  and  to 
operate  upon  that  which ,  in  my  opinion  throughout,  is 
EngUsh  personal  property.  For  the  executor  it  was 
pressed,  that  this  was  to  be  considered  as  being  real  pro- 
perty in  the  country  in  which  it  was ;  but  there  is  no- 
thing in  any  part  of  the  affidavits  to  show  that  that  was 
the  character  properly  belonging  to  it ;  but  some  reli- 
ance was  placed  upon  a  supposed  analogy  between  the 
case  of  this  property  and  property  in  the  English  funds, 
which  in  their  creation  might  originally  be  considered 
as  being  real,  and  descendible  to  the  heir,  but  which 
very  soon  afterwards  were  considered  as  being  merely 
personalty.  It  does  not  follow,  because  the  EngUsh 
funds  were  originally  considered  as  real  property,  that 
the  French,  American,  and  Russian  funds  were  also  so 
respectively  considered ;  and  it  would  be  for  the  owner  of 
the  property  who  insists  that  that  is  the  character  which 
belongs  to  it,  to  show  that  fact  to  the  Court  But  the 
circumstances  that  the  foreign  governments  suffered  the 
name  of  the  executor  to  be  introduced  in  the  books, 
and  permitted  him  to  deal  with  the  fund,  following  his 
direction  as  to  the  payment  and  investment  of  the  divi- 
dends, satisfied  my  mind  that  it  is  considered  as  perso- 
nal property  in  the  place  where  it  is  payable.  If  it  is 
personal  estate,  in  what  respect  can  it  be  considered 
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1830.  different  from  personal  property  abiding  in  this  country? 
^^^"^  The  amount  of  the  dividends  may  be  payable  in  the 
EwiMo.  foreign  cities,  in  which  by  the  constitution  of  these  funds, 
the  dividends  are  payable,  but  the  place  where  the  thing 
is  payable  or  transferrable  is  not  material,  as  when  once 
ascertained  to  be  personal  estate,  the  rules  of  law,  with 
regard  to  its  not  as  being  at  the  time  locally  situate  in 
this  kingdom,  must  be  ascertained. 

Now  the  cases  from  Bruce  v.  Bruce,  (a)  to  Somer- 
ville  V.  Somerville,  in  the  HotAse  of  Lords,  clearly  shew 
the  rule  that  personal  property  follows  the  person,  with- 
out being  in  any  respect  to  be  regulated  by  the  situs ; 
and  that  if  in  any  instance  the  lex  loci  rei  sUa  has  been 
adopted  as  the  rule  by  which  the  property  is  to  be  go- 
verned, it  has  been  improperly  done.  Wherever  the 
domicile  of  the  owner  is,  there  the  property  is  to  be  con- 
sidered as  situate ;  and  in  Sornerville  v.  Somennlle,  where 
there  was  stock  in  the  funds  of  this  country,  which 
were  at  least  as  far  local  as  any  of  the  stocks  now  sub 
judice,  there  was  a  question  whether  the  succession  to 
that  property  should  be  regulated  by  the  English  or 
Scotch  rules.  A  question  there  arose  between  two  differ- 
ent domiciles,  but  the  Master  of  the  Rolls  held  that  the 
proper  domicile  was  in  Scotland,  and  having  ascertained 
that,  the  conclusion  he  drew  was,  that  the  property 
in  the  English  stocks  was  to  be  regulated  by  the  Scotch 
mode  of  succession.  Personal  property  is  always  liable 
to  be  transferred,  wherever  it  may  happen  to  be,  by 
the  act  of  the  party  to  whom  it  belongs;  and  there 
are  cases  ascertaining  a  point  bearing  by  analogy  on 
this  case,  viz.  that  if  a  trader  in  England  becomes 
bankrupt,  having  debts  due  to  him  or  other  personal 
property  abroad,  the  assignment  under  the  commission 
of  bankrupt  operates  on  the  property,  and  effectually 

(a)  2  Boi.  &  Pal.  229.  o.     Dom.  Proc, 
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transfers  it,  at  least  as  against  subjects  of  this  country,        1830. 
owing  obedience  to  the  bankrupt  laws.    This  property,        iTSa 
therefore,  appears  to  me  to  be  English  personal  pro-       Ewino. 
perty. 

If  then  it  be  such,  reducible  into  possession  by  an 
English  executor,  so  that  he  may  have  it  in  its  full  value 
in  this  country,  why  is  not  the  legacy  duty  to  attach 
upon  it  ?  The  argument  was  strong,  that  if  debts  had 
existed  of  an  amount  which  the  English  personal  pro* 
perty  would  not  have  paid,  it  would  have  been  the  duty 
of  the  executor  to  have  sold  the  foreign  stock,  and  to 
have  brought  the  proceeds  into  this  country,  or  he  would 
have  been  guilty  of  a  devastavit.    The  question  as  to 
bonum  notabile  is  essential  only  to  ascertain  the  situs  of 
property,  and  to  ascertain  out  of  what  limits  the  probate 
which  is  to  clothe  the  executor  with  the  means  of  acting 
shall  issue.    But  Bruce  v.  Bruce  decides  that  the  situs 
detenmnes  nothing,  as  it  prevails  for  the  time  only,  and 
the  executor  has  the  power  of  changing  it,  and  of  getting 
the  property  into  his  own  country.    Now  the  probate 
duty  only  applies  with  reference  to  the  situs  of  the  pro- 
perty within  the  limit  of  the  probate.    The  duty,  with 
reference  to  the  administrations  in  the  two  provinces  of 
England,  will  be  regulated  by  the  amount  of  property  in 
each,  but  if  there  is  other  property  abroad,  with  reference 
to  which  no  English  probate  may  be  essential,  that  will 
not  be  taken  into  the  amount  of  duty  paid  either  upon 
the  Canterbury  or  York  administration.    Logan  v.  Fairlie, 
and  Hay  v.  Fairlie^  do  not  bear  on  the  present  question, 
because  there  the  party  was  domiciled  in  IncUa,  and  not 
within  the  limits  in  which  the  duties  of  this  act  operate. 
The  legacy  acts  are  co-extensive  with  the  limits  of  this 
Idngdom  only,  and  do  not  extend  to  the  territorial  pos- 
sessions of  the  crown  in  India.    Therefore  in  neither  of 
those  cases  did  the  question  arise,  whether  the  legacy 
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1830.        duty  was  payable  on  the  whole  of  the  property  left  by 
^C^      the  testator.    This  being  the  case  of  a  man  having  an 
EwiNo.       English  domicile,  all  his  property  of  this  description  is 
considered  English  personal  property. 

Oarrow  B. — The  will  and  codicil  under  which  the 
legatees  claim  show,  that  the  testator  intended  to  give 
his  property  as  personalty,  and  therefore  subject  to  the 
demand  of  legacy  duty,  for  each  is  attested  by  two  wit- 
nesses only,  (a) 

Vaughan  B. — It  appears  to  me  that  the  magnitude 
of  the  stake,  rather  than  any  difficulty  in  the  case  has 
suggested  the  resistance  made  to  this  claim.  The  short 
point  to  be  considered  is,  Is  this  or  not  to  be  considered 
the  personal  estate  of  the  testator  ?  From  the  affidavits 
it  appears  that  it  was  treated  as  such  by  all  parties, — by 
the  testator,  by  the  executors  who  claimed  it  as  their 
estate,  and  by  the  government  in  America,  who  received 
and  acknowledged  .the  claim  so  preferred.  Then  if  it 
is  personal  estate  it  must  be  distributed  according  to  the 
law  of  the  country  where  the  owner  was  domiciled. 

Rule  absolute. 

(«}  Two  witoetfef  are  neoesitrj  to  •  will  of  EngHtk  ttook,  S3  Goo.  S. 
«.  28.  f.  16.  85  Geo.  S.  o.  14.  1. 16.,  bat  Lord  Thurlow  held  that  where  it 
if  not  BO  beqoefttbed,  it  devolve!  on  the  execotor  in  trust  for  those  entitled 
to  the  personal  estate  under  the  will,  for  the  will  directs  how  the  stock  shall 
be  applied,  though  it  does  not  beqoeath  it.  This  doctrine  was  approved 
b/  Lord  EUon  in  RifU^  v.  fTafanaorlA,  7  Vesej  440.  452. 
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1830. 


Mbllin  and  Others^  Executors  of  Mellin,  v. 

Kblshaw. 


nPROVER  for  oatmeal.     Conversion  in  lifetime  of  tes-  A.  (Even) 
^    tator.  At  the  trial  before  Bai/ley  B.  at  the  last  York  JJ^fo*"^.*'''*' 
assizes^  the  following  appeared  to  be  the  facts  of  the  case.  {Haigk)  pre 
On  16tb  February y  1829^  defendant  held  the  oatmeal  for  _  Qf^er  for  * 
Evers,  who  then  eare  defendant  an  order  for  its  de-  goods  held  by 

^  C  a  wharfin- 

livery  to  Hcdgh  for  a  debt  of  700/.,  which  order  Haigh  get  (defend- 

delivered  to  defendant,  who  accordingly  transferred  the  ^*  KeUkaw). 
oatmeal  in  his  books  into  Haigh's  name,  but  it  remained  the  order,  and 
in  the  defendant's  warehouse  on  Haigh's  account.     On  theg^dsto^. 
the  13th  April,  Evers  gave  another  order  for  delivery  »«  ^"  boolui. 
of  this  same  oatmeal,  among  other  articles,  to  testator  indebted  to  j^ 
Melhn,  for  a  debt,  and  by  the  agreement  then  made,  ?"^  ^}^/  *^ 
MelKn  the  testator  was  to  be  at  liberty  to  sell  the  oat-  D.  {Melltn, 
meal  at  a  certain  price  within  the  first  three  months,  ^l^f^^ 
and  if  that  price  could  not  be  obtained,  then  to  dispose  gave  him  a 
of  it  for  such  sum  as  could  be  got.     A  few  days  after,  der  for^the 
Meltin's  book-keeper  carried  the  order  to  defendant,  who  «^^®  goods, 
assented  to  the  order  as  to  the  other  articles,  but  as  to  the  demanded 
oatmeal,  said,  "Have  you  got  /fcrfgA's  order?    I  have   ^h^g^^™'^' 
Evers' s  order  to  hold  for  Haigh.    Get  me  HaigVs  order,   have  A.'% 
and  I  will  transfer  it  to  MelKn.  I  will  not  deliver  it  to  any   hold'for  B  - 
one  without  lettinec  Mellin  know.     When  Haish  gets  his   '^hen  A.'a 
demand  from  Evers,  I  will   transfer  to   Mellin."    The   settled  I'll 
asreement  was  also  shewn  to  the  defendant,  but  he  did   tT*"®!?^  ^  ^' 

^  Get  B/a  or- 

der and  I'll 
tnmsfer  to  D."  B.'s  claim  on  A*  being  afterwards  reduced  to  a  sum  a  little 
above  the  value  of  the  goods,  B*  bond  fide  gave  a  delivery  order  for  them  to  ^., 
which  was  handed  by  him  to  C  who,  on  a  subsequent  demand,  refused  to  de- 
liver to  2>.  without  an  order  from  B.  in  his  favour,  which  order  was  never 
given.  Held  that  D.  had  no  right  of  property  sufficient  to  maintain  trover 
against  C. ;  for  B.  having  the  property  when  A.  granted  the  order  to  2>.  band  fide 
revested  that  property  in  A, 
Qiurrc.  Whether  the  above  refusal  would  be  evidence  of  a  conversion  ? 
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1830.  not  read  it,  and  refused  to  bind  himself  in  writing,  to 
transfer  to  Mellin,  in  the  event  of  Evers's  debt  to 
Haigh  being  satisfied.  Evers  went  to  defendant,  stating 
that  he  had  discovered  a  mistake  in  bis  account  with 
Mellm,  and  that  Mellin  was  indebted  to  him,  and 
that  defendant  was  not  to  obey  the  order  to  deliver  to 
to  Mellin,  which  was  in  his,  defendant's  possession. 
Evers  continued  indebted  to'  Haigh,  but  on  1st  Sep- 
tember,  bis  debt  wasreduced  to  113/.,  the  oatmeal  in  de- 
fendant's hands  being  then  worth  108/.  Haigh  on  that 
day  gave  the  defendant  an  order  to  deliver  to  Evers: 
on  the  same  day  the  defendant  received  this  order  from 
Evers,  who  desired  him  not  to  deliver  except  to  his, 
Evers^s  own  order.  After  this,  Mellin*8  book-keeper 
demanded  the  oatmeal  from  defendant  in  his  master's 
lifetime ;  but  he  refused  to  do  so,  saying,  ^'  I  have  Haigh*B 
order  to  deliver  to  Evers.  Oet  Haigh's  authority  and  I  will 
transfer  to  Mellin.''  The  book-keeper  said  Haigh  had  re- 
fused such  an  order.  On  26th  Sept.  a  demand  was  made  by 
Mellin's  attorney,  who  offered  the  defendant  an  indemnity 
for  delivering  it  to  Mellin.  Defendant  said,  ''I  think  Mel- 
lin ought  to  have  it,  but  I'm  only  a  wharfinger;  I  wish  to 
do  right;  I  have  another  order  from  Haigh,  to  deliver  to 
Evers,  and  do  not  know  what  to  do  between  the  two," 
and  refused  to  deliver  it  at  that  time.  No  order  was 
ever  obtained  from  Haigh  to  defendant,  to  deliver  to 
Mellin.  The  plaintiff  had  a  verdict  for  the  value  of  the 
oatmeal. 

Brougham,  having  obtained  a  rule  to  set  aside  the 
verdict,  and  enter  a  nonsuit  on  two  grounds,  First,  that 
the  plaintiff  had  established  no  right  of  property  in  the 
oatmeal:  Secondly,  that  there  was  no  conversion,  citing 
Alexander  v.  Southey  (a), — 

(a)  5  B.  &  A.  248. 
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JP.  Pollock  and  Dundas,  now  shewed  cause. —  The  1830. 
original  order  had  received  an  irrevocable  authority, 
as  the  party  to  be  benefitted,  and  the  wharfinger  who 
had  the  possession,  were  conusant  of  it.  Israel  v. 
Douglas  (a),  WilHams  v.  Everett  (6).  It  may  be  ad- 
mitted that  every  such  order  would  not  be  irrevocable : 
thus,  if  a  man  consign  goods  to  an  agent  to  be  sold  for 
the  benefit  of  a  third  person,  not  conusant  of  the  con- 
signment, a  new  order  by  consignor  before  theconmiu- 
nication  by  the  agent  to  the  third  person,  is  a  revoca- 
tion; for  the  directions  of  the  consignor  did  not  constitute 
an  apjmipriation,  but  were  only  a  mere  mandate  revo- 
cable at  pleasure  by  his  subsequent  disposition  of  the 
property.  Scott  v.  Porcker(c).  In  Yates  v.  Bell{d\ 
there  was  no  privity  between  the  party  to  be  benefited, 
and  the  holder  of  the  chattels  for  his  benefit  So  in 
WUUams  v.  Everett.  But  here  there  being  good  con- 
sideration for  the  second  delivery  order,  it  was  given 
personally  by  Evers  to  the  party  to  take  the  benefit, 
Mellin,  who  went  to  the  defendant  who  had  the  pos- 
session of  the  goods ;  the  defendant  acknowledged  the 
delivery  note,  saying,  in  effect,  that  he  would  keep  the 
oatmeal  for  MeUin^  and  subject  to  the  claim  of  Haigh. 
The  destination  thus  given,  could  not  be  afterwards  al- 
tered, and  after  the  order  was  delivered  to  the  wharfinger, 
he  became  quasi  a  trustee  for  the  person  entitled  to  the 
proceeds,  and  bound  to  hold  the  goods  for  him,  no  trans- 
fer in  the  books  being  necessary.  Harman  v.  Anderson  (e). 
Lucas  V.  Dorrien  (f).  Here  the  wharfinger  assented, 
subject  to  an  arrangement  between  Evers  and  Haigh, 
which  was  afterwards  effected,  and  defendant  should 
then  have  handed  over  the  goods  to  Mellin;  a  contract 
might  have  been  alleged  to  deliver  on  request  on  Haigh*s 
claim  to  the  goods  being  discharged . — [Bay lei/  B.  Haigh 

(a)  1  H.  Bla.  St9.  (fr)  14  But,  582. 

(e)  S  Merifalt,  65S.    Sm  8  B.  &  C.  452.  454. 

(d)  S  Bar.  &  Atd.  648.        (<)  2  Camp.  242.        (/)  7  TwnU  370. 


Kblshaw. 
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1830.        gave  up  to  Evers  the  order  he  held  from  him,  having 
^■^^^^^^^       at  the  time  a  further  claim  od  the  soods. — ]  By  ackuow- 

MELLlN  &  J        J 

V.  ledging  to  hold  the  oatmeal  on  account  of  Mellin,  the 

defendant  attorned  to  him,  and  could  not  afterwards  al- 
lege that  it  was  not  his  property.  Stonard  v.  Dunkin.{a) 
Hmoes  v.  Watson.  (6) — [^Bayley  B.  In  Hawes  v.  Watson, 
the  property  passed  by  the  former  owner's  delivery  order, 
and  a  transfer  note  was  signed  by  the  wharfingers,  who 
thereby  acknowledged  their  former  holding  at  an  end. — ^] 
Here  Mellin  adopted  Evers's  act  done  for  his  benefit, 
and  the  defendant,  as  holder  of  the  goods,  was  the  agent 
as  well  of  Mellin  as  of  Evers.  Bailey  v.  Culvenvell.  (c) 
The  second  order  for  delivery  to  Mellin  carved  out  a 
second  interest  in  him,  in  the  subject  of  this  action.  — 
On  the  second  point :  Do  the  acts  of  defendant  amount 
to  a  conversion  ?  Haigh's  order  having  been  discharged, 
between  Mellin  and  Evers  the  question  turns  on  the 
amount  of  debt  due  by  Evers:  between  Mellin  and 
Kelshaw  it  turns  on  the  terms  of  defendant's  bargain 
with  Mellin,  and  whether  sufficient  was  done  to  inform 
defendant  of  Mellin' s  claim.  No  objection  was  made 
that  no  tender  of  warehouse  rent  was  made  to  defend- 
ant, {d)  [^Bayley  B.  the  general  refusal  denying  the 
right  is  sufficient  without  such  a  tender.]  Then  Akx- 
ander  v.  Southey  (e)  applies,  shewing  that  unqualified 
refusal  after  demand  is  nearly  always  conclusive  evidence 
of  a  conversion.—  IBaylej/  B.  But  there,  if  the  servant 
had  said  he  had  applied  to  the  Insurance  Company,  for 
permission  to  deliver  the  goods,  and  then  refused  to  de- 
liver them,  that  might  have  been  evidence  of  a  conversion.] 
—  Refusal  to  deliver  is  a  tortious  act.  —  {^Bayley,  B. 
There  is  no  case  that  a  refusal  on  an  offer  of  indemnity 
is  a  conversion.] — Here  the  wharfinger  absolutely  re- 
fuses to  deliver,  but  he  might  have  inquired  as  to  the 

(a)  2  Camp.  344.  (6)  2  B.  &  C.  545. 

(e)  8  Bar.  &  Cr.  448.  (<f)  Seo  Hartnan  r,  Anders&n, 

(«)  6B.&A.248. 
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state  of  the  accounts  respecting  these  goods. — [Bay ley  B.        1 830. 
If  he  had  inquired  of  Haigh,  he  might  have  found  why       melu^ 
he  made  that  order  to  Evers.]  — In  Thompson  v.  Trail  (a)  «• 

the  captain  of  a  ship  had  by  bill  of  lading  undertaken  to 
deliver  tin  to  the  vendee  at  Leghorn.  The  tin  having 
been  shipped,  vendor,  in  order  to  stop  it  ifi  transitu,  re- 
quired the  captain  to  give  it  up,  but  he  assigned  the  bill 
of  lading  as  an  excuse.  This  was  held  sufficient  evi- 
dence of  a  conversion. — [Bay ley  B.  The  conversion  there 
turned  on  the  insufficient  reason  for  not  giving  up  the 
tin.]— -Here  the  plaintiff  gave  defendant  a  good  insight 
of  his  claim,  and  the  latter  did  not  doubt  as  to  the  owner- 
ship, as  was  the  case  in  Green  v.  Dunn.  (6) 

Brougham  having  been  elevated  to  the  office  of  Lord 
Chancellor  and  a  peerage,  since  obtaining  the  rule,  — 

Milner  was  heard  in  support  of  it. — ^The  general  ground 
for  a  nonsuit  is,  that  no  right  to  the  oatmeal  could  pass  to 
the  pl^ntiff  under  the  second  delivery  order  given  him 
hy  Ever$,  for  the  property  had  passed  to  Haigh  under  the 
first  delivery  order  from  Evers  to  Haigh.  That  was 
accepted  by  the  defendant,  who  transferred  the  goods 
into  Haigh's  name  in  his  books,  and  assented  to  b}' 
Haigh,  for  whose  benefit  it  was  intended.  It  there- 
fore became  a  perfect  and  absolute  disposition  of  the 
property.  The  subsequent  order  by  Evers  was  a 
mere  nullity ;  for  at  law,  in  grants  of  personalty  other- 
wise than  by  ¥rill,  the  first  taker  takes  absolutely,  and 
no  second  charge  can  be  created  to  take  place  in  ex- 
pectancy, (c)  So  in  order  to  pass  any  chattel  as  an  heir- 
loom beyond  the  first  taker,  otherwise  than  by  will,  or 
special  custom,  the  intervention  of  a  trustee  is  neces- 
sary, (d)  No  remainder  can  be  limited  even  by  the  same 

(a)  e  B.  &  C.  S6.     (h)  8  C«mpb.  216  n.      (e)  Set  2  BU.  Comm.  S98. 
(i)  Sf  Iht  etMt  ooIUcted,  Htrgnive's  Dole  to  Co.  Lit.  18  b. 
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1830.        instrument,  after  a  prior  absolute  gift  Thus,  where  per- 
sonalty was  bequeathed  by  will  to  A.  and  his  heirs  male, 
V.  the  estate  limited  being  an  estate  tail,  the  whole  property 

vested  in  A.  {a)^Bayley  B.  So  if  personalty  be  limited 
to  A.  for  life,  and  jB.  for  life,  A.  has  the  whole  property.] 
— In  the  class  of  cases  cited  on  the  other  side,  of  Israel  v. 
Douglas,{b)  and  Everett  v.  WiUiamSy  (c)  ending  in  Scott  v. 
Porcher,  Yates  v.  BeU,  and  Wedlake  v.  Hurley ^  {d)  no  in- 
terest had  vested  in  the  parties  for  whose  benefit  the  orders 
were  given.  Here  the  whole  interest  was  in  Haigh,  at  the 
time  of  granting  the  second  order:  till  it  vested  in  him,  the 
order,  being  a  mere  mandate,  was  revocable, as  appears 
from  Scott  v.  Porcher. — IBayley  B.  Here  the  transfer 
made  to  Haigh  as  a  security  for  a  debt,  with  a  right  of 
sale,  is  a  pledge  merely.  Could  not  Evers  alienate  his 
right  to  redeem  ?  («)] — In  this  case,  on  receiving  the 
second  order  from  Evers,  defendant  refused  to  bind  him- 
self by  writing  as  to  the  oatmeal,  or  to  act  upon  it, 
but  said,  ''  Get  Haigh's  order  and  Til  deliver  up  the 
goods."  In  all  the  cases  last  mentioned,  a  kind  of  in- 
choate legal  right  to  the  goods  begun  when  the  order 
was  sent  to  the  agent  to  transfer  the  goods  to  the  pur- 
chaser, though,  till  that  right  vested,  the  order  was  revo- 
cable by  the  principal  to  his  agent;  but  no  such  inchoate 
legal  right  could  here  accrue  to  Mellin,  where  the  whole 
property  was  in  Haigh  at  the  time.  None  of  the  cases 
cited  shew  that  the  legal  property  could  vest,  where  the 
property  in  the  chattel  had  passed  out  of  the  grantor, 
for  they  are  all  between  the  owner  of  the  property  and 
the  single  party  to  be  transferred  to.  The  argument  will 
come  to  this :  whether  a  bailee  of  goods  can  be  made  a 
trustee  for  a  great  number  of  persons  consecutively  ?  A 

(a)  S^aU  V.  Setd;  I  P.  W.  200.  (6)  1  H.  Bit.  2S0. 

(c)  14  East,  682.  ((f)  1  Or.  &  Jer.  83. 

(«)  Sm  Friee  w.Smmam,  4  B.  &  Or.  525.    AnsUy  ▼.  Mardrntp  I  N«w 
R.  133.    Patoh  OD  M ortgagea,  178. 
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wharfinger  would  then  be  bound  first  to  decide  on  the  1830. 
conflicting  claims  of  any  number  of  different  parties,  who  h^)!^ 
bad  charges  on  the  goods,  and  then  be  liable  at  law  for  ^' 

any  mistake  of  their  various  equities.    But  all  the  cases 
have  hitherto  turned  on  the  mere  question,  In  whom 
did   the  property  reside?   and  the  defendant   having 
obeyed  the  original  owner's  order  in  the  first  instance, 
by  transferring  to  Haighj  could  look  no  further,  and 
it  was  to  Haigh*s  order  alone  he  was  to  pay  observance. 
But  the  rule  ought  to  be  absolute  on    the  peculiar 
undertaking  of  defendant — ''  Oet  me  Haigh*s  order  and 
ni  give  up  the  goods.'* — [Bayky  B.    That  order  would 
hare  been  a  complete  transfer.] — Haigh  retained  his 
legal  property  in  the  oatmeal  till  the  1st  of  September, 
and  had  then  a  demand  due  from  Evers  upon  it  ex- 
ceeding its  value.    On  that  day  he,  having  a  right  to 
give  it  what  destination  he  pleased,  makes  an  order  to 
defendant  to  deliver  to  Evers,  the  defendant  being  no 
longer  Eoers's,  but  his  agent.    Then  could  the  defendant 
have  refused  to  obey  such  an  order  given  by  Haigh  to 
any  third  person,  though  entirely  for  benefit  of  Eversl  — 
IBayley  B.  Suppose  Haigh  had  on  that  day  personally 
taken  the  goods  from  the  defendant  and  given  them  to 
Even,  could  MeUin  have  maintained  trover  against  the 
defendant  ? — ]  Not  till  the  debt  due  from  Even  to  Hai^ 
had  been  paid. 

Secondly,  if  Mellin  had  no  property  in  the  oatmeal  at 
the  time,  here  is  no  conversion,  for  the  defendant,  aftef 
stating  his  doubt  of  the  plaintiff's  right  to  the  property, 
refuses  to  give  it  up  till  he  has  the  order  of  the  party 
whom  he  believes  to  be  owner ;  Green  v.  Dunn,  {a)  In 
haak  v.  Clarke,  (ft)  Lord  Coke  held,  if  a  man  find  my 
goods,  and  on  demand  of  them  answer  that  he  knows 


(a)  S  Canpb.  815  n. 

(6)  a  Bolttr.  112.     BqII.  N.  P.  46a.    And  te«  4  M.  &  S.  850  . 
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1830.  This  would  not  be  the  course  adopted  had  he  merely 

^T^""^^       wished  to  withdraw  his  lien  for  the  1 13/.  due  to  him ; 

V-  and  the  probability  is,  that  he  intended  not  to  benefit 

Kelshaw  *.  »/ 

MelHn  but  Evers,  and  might  wish  to  prefer  the  latter  by 
giving  him  a  control  over  this  property,  so  as  to  sell  it 
to  greater  advantage,  as  free  of  all  demands  upon  it,  in 
order  to  raise  money  to  pay  the  113/.  due.  That  sum  is 
51.  more  than  the  full  value  of  the  property  in  question, 
that  being  only  108/.,  so  that  at  all  events,  Haigh  must 
have  a  larger  demand  on  Evers  than  the  value  of  the 
goods  would  satisfy.  The  circumstances  under  which 
the  defendant  was  ready  to  transfer  the  property  to 
MelUn,  viz.  the  payment  of  HaigVs  charge  on  it,  are 
not  shewn  to  have  taken  place,  and  the  condition  is  un- 
executed either  in  terms  or  substance. 

When  goods  are  in  an  agent's  hands,  an  order  from 
the  principal  to  deliver  them  to  a  third  person  is  not 
sufficient  to  vest  the  property  in  such  third  person,  un- 
less the  agent  assents  to  the  order,  and  the  agent  is  only 
liable  to  his  principal  for  non-compliance  with  the  order  ; 
Israel  v.  Douglas,  (a)  Here  the  mere  order  of  Evers  in 
favor  of  Mellin,  did  not  vest  the  property  in  him.  Then, 
did  the  defendant  assent  to  the  order,  and  in  what  man- 
ner? Conditionally;  and  the  terms  on  which  he  assented 
were  not  carried  into  execution. 

Garrow  B. — Though  a  wharfinger  may  bind  him- 
self to  hold  goods  for  the  benefit  of  a  third  person,  yet 
the  defendant  in  this  case  did  not  assent  so  to  hold  the 
goods  in  question,  for  the  use  of  Mellin,  considering  that 
on  some  future  examination  the  order  from  Evers  to  Mel* 
Un  would  be  found  inoperative  as  to  this  oatmeal. 

Vaughan  B. — As  this  action  is  founded  on  the  proof 
of  property  in  the  plaintiff,  he  must  first  shew  that  affir* 

(a)  1  U.  Bla.  289.         •^. 
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matiTelyy  in  order  to  draw  the  right  of  possession  after  it^  1839. 
and  next  he  must  prove  a  conversion.  But  here  the  ^JP^[^ 
plaintiff  has  not  shewn  the  right  of  property  to  reside  in  «. 

him.  The  facts  are  difficult,  but  the  sum  of  the  case 
appears  to  be,  that,  in  February  1829,  Evers,  the  owner 
of  some  oatmeal,  then  in  the  hands  of  defendant,  a 
wharfinger,  gives  a  delivery  order  for  it  to  Haigh,  to 
whom  he  then  owes  700/.  This  order  is  handed  to  the 
defendant,  who,  thereupon,  transfers  the  oatmeal  in  his 
books  to  the  name  of  Haigh.  By  this  acceptance  by  de- 
fendant, Everi*B  property  vested  in  Haigh,  Then  in 
AprU,  Evers  being  indebted  to  Mellin  in  a  sum 
of  1100/.  gets  Evers  to  give  him  also  a  security,  by 
an  order  for  delivery  of  some  other  articles,  as  well 
as  this  oatmeal,  so  that  it  is  attempted  to  incorporate 
it  with  the  other  articles  for  Evers's  debt  to  Mellin. 
The  defendant,  on  seeing  this  order,  undertakes  to 
bold  the  other  goods  for  Mellin ;  but  as  to  the  oatmeal, 
says,  "  PU  hold  it  for  you  after  Haigh*s  debt  is  satisfied. 
By  5fpf ember  that  debt  is  reduced  to  113/.,  and  by  a 
new  bend  fide  agreement  between  Evers  and  Haigh,  the 
latter  thinks  it  right  to  re-transfer  his  oatmeal  to  Evers, 
from  whom  he  had  received  it  originally.  Now  where 
vras  the  legal  obligation  to  deliver?  Kelskaw  accepts 
this  order,  but  says,  *^  Only  get  an  order  from  Haigh  and 
m  deliver  the  goods."  Mellin  never  gets  such  an  order, 
but  Evers  does.  Then  was  not  the  refusal  conditional, 
and  was  the  condition  complied  with  ?  A  small  balance 
would  still  be  due  to  Haigh,  the  whole  oatmeal  being 
only  worth  108iL,  and. the  51.  difference  would  always 
have  remained  due  to  Haigh. 

The  property  was  first  vested  in  Haigh,  and  was  then 
revested  in  Evers.  But  it  never  was  in  Mellin.  Next 
as  to  the  conversion.  The  case  is  very  distinct  from 
Alexander  v.  Sauthey  (a),  where  a  servant's  refusal  to  de- 

(a)  5  B.  &  A.  248. 
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1830.       liver  up  goods  of  plaintiff  without  his  master's  direc- 
tionsy  was  held  insufficient  to  make  him  personally  liaUe. 
o.  My  judgment   proceeds  on  the  other  point,  that  the 

plaintiff  has  made  out  no  property  in  himself  whereon 
to  found  his  action. 

BoLLAND  B. — ^After  hearing  the  arguments  at  the 
bar,  I  am  of  opinion  that  this  rule  must  be  made  absolute. 
The  question  is  whether  there  is  such  a  property  in  Mel- 
Un,  as  to  entitle  his  executors  to  bring  trover ;  for  any 
other  remedy  they  may  have  against  Kelshaw,  on  his 
undertaking  not  to  deliver  up  the  property  without  ac- 
quainting Mellin,  is  no  subject  of  inquiry  here.  It  seems 
that  both  MelUn  and  Haigh  having  claims  on  Evert, 
Haigh  gets  a  priority  of  the  pledge  of  their  goods  for  his 
debt  which  is  not  now  extinct.  He  then  lodges  his  or- 
der with  the  wharfinger  in  such  a  way  as  to  entitle  him 
to  have  that  property  in  liquidation  of  his  debt,  or  to 
bring  trover  against  the  wharfinger.  Till  the  1st  Sep- 
tember nothing  was  done  to  vest  the  property  in  the 
oatmeal  in  Mellin ;  then  Haigh  having  the  sole  property 
in  it,  and  a  charge  on  it  of  113/.,  transfers  the  whole  to 
his  debtor,  the  value  being  1082.  only.  The  right  of  trans- 
ferring it  at  will  being  in  Haigh,  it  makes  no  difference 
that  he  transfers  to  Evers,  who  had  previously  depo- 
sited it  with  him  as  security  for  his  debt,  and  Haigh*s 
right  of  property  at  the  time  excludes  all  sort  of  pro- 
perty in  Mellin.  It  was  argued  by  Mr.  Pillock,  that 
Haigh  and  Evers  had  colluded  together  by  a  new  ar- 
rangement to  shut  Mellin  out ;  and  if  Haigh's  debt  had 
been  satisfied,  that  might  have  been  possible ;  but  as  he 
had  a  claim  on  the  property,  I  see  no  such  motive  of 
collusion  as  would  probably  over-rule  his  own  interest. 
His  motive  might  have  been  to  clothe  the  property  with 
a  better  title  in  the  person  of  Evers,  so  as  to  obtain  a 
more  advantageous  sale  than  could  be  had  for  it  if  sold 
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while  under  the  discredit  of  conflicting  claims,  circnm-  1830. 

stances  which  are  well  known  to  local  dealers  in  any  S^^^ 

^  Hblun 

particular  article.  «. 

Rule  absolute. 


Gill,  Gent  One,  ficc.  v.  Louohbr.  iVmr.  24th. 

nPHIS  was  an  action  for  an  attorney's  bill,  tried  at  the  il.,  an  attor- 
last  Devonshire  assizes,  before  Mr.  Baron  Vaughan.  ^J^^^!^^ 
The  principal  witness  was  an  inspector  of  hawkers'  li-  at  suit  of  ^. 
cencesy  who  acted  as  occasional  derk  to  the  plaintiff,  an  i^ig^.  ^ith- 
attomey  at  Pfymouth.    In  1826,  defendant  requested  <>«*  receiving 
the  witness  to  send  a  letter  to  one  Adams,  for  payment  Btractions 

of  a  dd>t  of  1/.  18f.    Witness  took  such  a  letter  to  ^J^^  ^'  ^ 

sue,  or  ascer- 

Adams,  who  denied  owing  any  thing  to  defendant ;  wit-  tainiug  the 
told  the  defendant  the  borough  court  of  Pfymouth  evident^  in^ 


had  no  jurisdiction  over  sums  bdow  40s.,  and  advised  support  of 

1  •  1  i*     1  «      •  oM  claim. 

mm  to  go  to  an  attorney ;  defendant  requested  witness  The  canse 
to  go  to  the  plaintiff  and  inquire  as  to  the  power  of  the  RT?^^^®^*  u 
borough  court ;  the  witness  said  he  saw  the  plaintiff,  taininganor- 
who  desired  him  to  tell  defendant  his  only  way  was  to  ^culw  of' 
sue  out  a  writ  in  a  superior  Court ;  defendant  on  hearing  demand,  B, 
this  from  witness,  and  without  seeing  the  plaintiff,  ofg^e  to  stop 
signed  the  following  paper  tendered  him  by  the  witness :  ^^  ^^^^' 
''  Mr.  Gi^— Sir,  please  to  sue  R.  Adams  for  recovery  of  that  il.  couid 
the  inclosed  biUof  1/.  18s."    The  plaintiff's  bill,  when  "^^^[^'I^^^J^f 
produced,  contained  no  item  for  taking  the  defendant's  his  bill  a- 
instructions  to  sue  Adams.     A  writ  was  accordingly  ^""had  not 
sued  out  BgaiBBt  Adams ;  the  cause  went  on. as  far  as  hadthebene- 
declaration  and  particulars  ofdemand^when,  at  XottgAer's  m^Qt  as  to  " 
request,  it  was  put  an  end  to.    It  was  shewn  that  he  ^'^^PS  o^*  ^« 
was  at  the  plaintiff's  office  once,  but  not  before  the  writ 
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1830.  was  sued  out,  or  till  be  pressed  for  the  discontiniiiDg  the 
action  against  Adams.  No  proof  was  given  of  the  exist- 
ence or  jurisdiction  of  the  borough  court  of  Plymouth, 
\L  6s.  had  been  paid  into  Court.  The  plaintiff  had  a 
verdict  for  8/. — On  a  previous  day  in  this  term,  a  rule 
nisi  for  a  nonsuit  or  for  a  new  trial  was  obtained  by  Serjt 
Edward  Lawes,  on  the  ground  that  the  plaintiff  ought 
to  have  seen  the  defendant,  and  taken  his  instructions 
before  issuing  the  writ,  and  to  have  advised  him  on  the 
subject  of  the  costs  of  an  action  in  a  superior  court  Ken- 
nard  v.  Jones^  (a)  Wellington  v.  Arters,  (b)  Allison  v* 
Rayner.  (c) 

Fnuir  shewed  cause.  —  In  Allison  v.  Rayntr^  the 
objection  to  the  plaintiff's  recovering  on  an  attorney's 
bill  was,  that  he  had  not  proved  the  fact  of  bis 
advising  the  defendant,  as  assignee  of  an  insolvent's 
estate,  to  call  a  meeting  of  the  creditors,  or  to  ob^ 
tain  the  approbation  of  the  commissioners  before 
suing  for  a  debt  due  to  the  insolvent;  and  it  was 
held,  that  it  lay  on  the  plaintiff  to  shew  affimnh 
tively,  that  he  had  done  all  that  his  duty  required,  by 
advising  the  defendant  that  he  would  be  liable  to  pay 
the  costs  of  the  action  out  of  his  own  funds,  if  he  pro- 
ceeded without  consent  of  the  creditors.  But  here  the 
defendant  was  informed  that  he  must  sue  in  a  superior 
court. — [Bayky  B.  He  was  not  so  informed  by  the  plain* 
tiff;  and  the  county  court  might  have  disposed  of  the 
claim.] — ^This  Court  has  a  clear  jurisdiction  over  this  ac- 
tion, though  for  less  than  40<.  \  and  though  a  rule  to  stay 
proceedings  might  be  granted,  (d)  it  would  be  discharged 
with  costs  on  shewing  that  the  inferior  court  had  no  juris- 
diction ;  for  the  smallness  of  the  sum  is  no  reason  why  the 
plaintiff  is  to  lose  his  debt,  if  it  cannot  be  recovered  else- 

(a)  4  T.  H.  496.  (h)  5  T.  R.  Co. 

(e)  tZ.h.i^. 441.  (if)  See  4  T.  R.  495.    5  T.  R.  65. 
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where,  Eames  r.  WilUams.  {a)  Every  cause  ia  intended  1830. 
to  be  within  the  jurisdiction  of  a  superior  court,  but 
the  reyerse  is  the  rule  as  to  inferior  courts.  Peacock  v. 
BelUfi).  It  does  not  follow  then,  that  the  borough 
court  of  Pfymauih  has  jurisdiction,  and  in  the  absence 
of  proof,  judicial  notice  will  not  be  taken,  that  the  pro- 
cess of  the  county  court  runs  within  the  borough.  In 
Hmd  Y^Harris  (not  reported)  the  action  was  for  a  guinea, 
and  a  rule  to  stay  proceedings  was  obtained  on  the  sur^ 
mise  that  the  plaintiff  should  have  sued  in  the  borough 
court  of  Pfymouth ;  but  it  was  answered  by  affidavits, 
that  that  court  had  no  jurisdiction  till  the  sum  ex- 
ceeded 40s.  and  that  the  county  court  process  did  not 
run  into  the  borough.  —  iBayley  B.  This  Court  wiU 
take  judicial  notice  of  the  county  court,  as  having  juris- 
diction in  suits  under  40s.,  and  as  respects  writs  of  false 
judgment.  The  limit  of  its  jurisdiction  is  usually  that 
of  the  county ;  where  the  work  is  done  in  a  county  the 
law  will  rec<^nize  the  county  court;  but  here  there  is  no 
evidence  whether  it  was  done  in  Devonshire  or  Pfy- 
tnofi/A.} — ^The  plaintiff's  affidavits  shew  that  both  par- 
ties lived  in  Pfymouth,  and  that  the  county  coiirt  had ' 
no  jurisdiction  there. — IBaykjf  B.  The  rule  was  not 
moved  for  on  affidavits  respecting  the  jurisdiction  of 
the  county  court  in  Pfymouth,  as  it  might  have  been, 
therefore  the  plaintiff's  affidavits  cannot  be  now  re- 
ceived.]— It  lay  on  the  defendant  to  shew  that  the  plain- 
tiff should  have  sued  Adams  in  another  court,  and  there 
is  no  evidence  that  the  cause  of  action  against  Adams 
arose  within  Devonshirt,  so  as  to  make  the  county  court 
at  all  applicable. 

Edward  Lowes,  Serjt  contra. — No  instructions  to  sue 
are  charged  for  in  the  bill,  nor  was  the  plaintiff  directed 
to  sue  in  any  particular  court.    The  plaintiff  should  have 

(•)  1  D.  &  R.  359.  (6)  1  Sannd.  74  a. 
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1830.  advised  his  client  of  the  risk  he  incurred  in  suing  in  this 
court  for  1^  18s.,  and  cannot  recover  a  bill  incurred  un*- 
der  instructions  taken  by  such  a  person  as  the  witness, 
and  not  from  the  client  himself.  In  Jacks  v.  Bell  (a), 
an  action  of  assault,  an  attorney  had  taken  instructions 
for  the  action,  after  the  party  had  received  part  of  the 
fine  imposed  on  an  indictment  for  the  same  act ;  and 
Lord  Tenterden  observed  to  the  plaintiff's  attorney,  that 
it  was  his  duty  to  dissuade  his  client  from  bringing  such 
an  action. — IBayley  B.  There  the  attorney,  having  re- 
ceived instructions  to  sue,  would  have  recovered  his 
costs,  though  a  farthing's  damages  only  were  recover- 
able.]— ^There  is  no  evidence  whether  the  work  was  done 
vrithin  the  jurisdiction  of  either  the  county  or  borough 
courts. 

Cur.  adv.  vult. 

26th  Nov,  Bayley  B. — ^This  was  an  application  to  enter  a  non- 
suit, on  the  ground  that  the  debt  sued  for  was  under  405. 
and  might  have  been  sued  for  in  the  borough  court  of 
Plymouth ;  but  as  it  did  not  appear  in  evidence  at  the 
trial,  that  the  cause  of  action  arose  within  the  limits  of 
the  borough  where  the  parties  resided,  there  is  no  ground 
for  a  nonsuit.  Nor  is  the  other  point,  which  occurred  to 
the  court  during  the  argument,  respecting  the  jurisdic- 
tion of  the  county  court,  available  for  that  purpose,  as  it 
was  not  taken  at  the  trial.  This  is  an  action  by  an  at- 
torney for  his  bill,  and  it  is  the  duty  of  the  court  to 
protect  the  client  against  his  attorney,  where  their  pro- 
tection is  in  justice  required.  The  plaintiff's  witness 
having  been  employed  on  a  former  occasion  to  recover  a 
debt  of  1/.  16s.  for  the  defendant,  was  afterwards  em- 
ployed to  get  this  sum  from  Adams.  (The  learned  Judge 
here  went   through   the  facts.)     That  action   against 

(a)  S  C.  &  P.  S15. 
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Adams  was  put  an  end  to  on  his  refusing  to  compromise,  1830. 
and  the  present  is  brought  to  recover  8/.  for  the  business 
done  in  the  course  of  that  action.  Though  the  defend- 
ant was  once  at  the  office  of  the  plaintiff,  the  facts 
show  that  when  the  writ  was  originally  sued  out,  the 
plaintiff  had  no  communication  with  him,  but  acted  on 
the  paper  of  instructions  which  the  witness  had  called  on 
the  defendant  to  sign.  In  some  instances  the  personal 
interview  of  attorney  and  client  may  be  impracticable ; 
but  cases  may  exist  where  it  is  the  duty  of  an  attorney 
to  see  and  confer  with  his  client  before  suing  out  the 
writ  The  claim  against  Adams  being  small  and  dis- 
puted by  him,  was  such  a  case.  Considering  the  situ- 
ation in  which  the  witness  stood  as  usually  acting  for 
attomies,  and  too  probably  in  this,  way,  it  was  more 
especially  the  plaintiff's  duty  to  have  seen  Laugher,  and 
to  have  inquired  from  him  whether  he  had  any  witness 
to  prove  the  debt  which  was  thus  disputed,  and  had  the 
answer  been  satisfactory,  that  would  have  sufficed ;  but 
if  the  plaintiff  todL  on  himself,  merely  from  the  instruc- 
tions received  from  this  vritness,  to  sue  out  the  writ 
without  an  interview  with  the  plaintiff,  he  did  it  at  his 
periL  AlHson  v.  Rayner  does  not  apply,  for  preliminary 
steps  were  th^e  necessary  by  law  before  the  plaintiff 
could  sue.  Negligence  in  the  conduct  of  a  cause  is  a 
defence  to  an  action  for  the  attorney's  bill,  if  it  has  been 
such  that  the  client  has  by  it  lost  all  probability  of  be- 
nefit from  the  business  done ;  Templer  v.  M^Lauch- 
Ian  (a).  There  are  some  other  cases  which,  though  they 
do  not  go  the  whole  length  of  the  present,  yet  furnish 
grounds  for  our  judgment  on  its  peculiar  circumstances. 
In  Hapkmson  v.  Smith  (a)  the  plaintiff,  an  attorney, 
and  a  person  who  had  been  his  clerk,  but  was  not  an 
attorney,  lived  five  miles  apart.    The  latter  practised  in 

(•)  S  Ntw.  R.  186.  (fr)  1  BiDg.  13.    7  B.  M .  237.  S.  C. 
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1830.  the  name  of  the  plaintiff,  which,  however,  was  not  on 
the  door  of  the  office,  and  did  not  appear  in  many  of 
the  practitioner's  transactions.  The  plaintiff  came  to 
the  office  once  a  wedL,  received  a  third  of  the  profits, 
and  personally  did  part  of  the  business  in  a  cause  for 
which  the  other  had  received  instructions ;  yet  was  not 
allowed  to  recover  his  bill,  because  the  client  had  not 
the  benefit  of  his  judgment  as  an  attorney.  But  that 
case  does  not  furnish  so  clear  a  principle  as  Exparie 
Whattan  (a).  There  an  attorney  had  sent  writs  to  a 
bailiff  on  his  request,  without  knowing  any  thing  of  the 
parties  or  circumstances.  The  court  of  King's  Bench, 
though  they  did  not  consider  the  case  to  be  within  the 
22  G.  2.  c.  46.  8*  1 1.  for  the  purpose  of  striking  the  at- 
torney off  the  roU,  declared,  that  as  such  a  mode  of  pro* 
ceediDg  would  wholly  deprive  the  client  of  the  attention 
he  ought  to  receive  from  his  attorney,  it  would  be 
severely  visited  by  them  if  repeated. 

In  this  case  of  a  disputed  debt  of  1/.  18s.  the  ex- 
pence  of  a  writ  being  in  the  first  instance  two  guineas, 
there  can  be  no  doubt  of  the  attorney's  duty  to  have 
stated  that  fact  to  his  client,  and  to  have  satisfied  him- 
self as  to  the  evidence  which  could  be  adduced.  If 
that  was  not  satisfactory,  he  should  have  told  him,  that 
he  could  not  in  prudence  be  suffered  to  sue  out  a  writ. 
But  it  is  not  till  after  instructions  for  declaration  given, 
and  delivery  of  declaration,  that  the  cause  of  action  is 
enquired  into ;  the  last  charge  in  the  bill  being  ''  at- 
tendance on  you  when  you  said  you  would  proceed  no 
longer,  and  wished  me  to  see  the  defendant's  attorney 
and  put  an  end  to  the  proceedings."  My  opinion  is, 
that  it  is  the  duty  of  the  court,  with  a  view  to  the  pro- 
tection of  clients,  not  to  let  the  present  verdict  stand. 
If  Uie  plaintiff  will  not  accede  to  a  stet  processus,  or  to  a 

(a)  5B.&C.  824. 
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reference  to  the  master  to  see  whether,  at  the  period  of  1830. 
suing  out  the  writ,  the  plaintiff  had  made  such  inquiry 
from  the  client  respecting  the  evidence  in  support  of  his 
claim,  as  a  careful  attorney  should  have  done,  the  costs 
of  the  trial  to  abide  the  master's  decision ;  Uiere  must 
be  a  new  trial* 

OAmRow,  B. — ^The  first  item  to  be  expected  in  this 
bill  would  have  been—''  Attending  you  and  taking  in- 
structions in  your  claim  against  Aclams."  The  next, 
*'  Instmctions  to  sue.''  Where  the  regular  course  is  thus 
pursued,  the  client  has  the  assistance  of  an  attorney's 
advice,  which  would  frequently  be  against  the  suing  for 
a  trifling  sum.  Where,  however,  an  attorney  never  sees 
his  client,  but  on  obtaining  instructions  of  such  a  kind 
as  these  from  such  an  instrument  as  the  witness,  writes 
up  at  once  to  his  agent  in  London  to  commence  an 
action,  the  client  has  no  such  assistance  ;  now  the  first 
actual  item  in  the  bill  here  sued  for  is,  '*  Letter  to  Adanu 
for  payment  of  !/•  18s.  due  to  you,  and  threatening 
an  action  if  not  paid ;''  next  are  the  letters  to  the  agents 
smd  the  charge  for  the  quo  minus,  after  declaration  and 
particulars  of  demand  are  called  for ;  and  it  then  occurs 
to  the  London  agent,  that  the  evidence  in  the  action 
must  be  inquired  into ;  in  consequence  of  which  the 
attorney  and  client  come  in  contact  for  the  first  time 
after  the  whole  expence  had  been  fruitlessly  incurred. 

Vauohan  and  Bolland,  Bs,  concurred. 

Fraser  prayed  time  to  communicate  with  his  client  on 
the  proposition  of  the  Court. 

Stelngnmw,  WfoU,  1  Hagg*  R«P«  (^«^  Striei,  441.)  Prerog.  Cut. 
eor.  Sir  John  NkkoQ;  and  Wright  ▼.  Nuitatt,  10  B.  &  C.  409. 
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Nov.  16th.  Pitt  agaifist  Eldred. 

A  distringas  /^OWLING  moved  for  a  rule  nisi  for  a  distringas,  on 
wanted  with-        default  of  appearance  on  the  venire  facias.  The  venire 

out  personal  with  the  notice  to  appear  annexed  to  it  had  not  been 

venirTper-  ^  personally  served  on  the  defendant,  pursuant  to  7  &  8 

suant  to  Geo.  4.  c.  71 .  8. 6.  (a) 

c.  71.  s.  5.  The  affidavit  stated  that  the  venire  facias  was  regularly 

facts  which      issued  against  defendant  at  suit  of  plaintiff,  returnable  on 

^.?^  ^T®'     6th  November  last,  and  that  a  true  copy  thereof  was  de- 
sistibly  shew  ,  *  "^ 

that  defend-     livered  (at  the  same  time  shewing  the  original  writ)  to  one 

of  th^^wa^'^to  ^^^^^f  ^^  ^^^  dwelling-house,  where  deponent  was  in- 
avoid  that  formed  and  believes  that  defendant  was  residing.  That  de- 
ponent used  all  means  in  his  powerto  serve  defendant,  per- 
sonally, with  the  writ  of  venire  facias,  having  attended  at 
the  dwelling-house  of  Marsden,  on  7th  July,  and  twice 
previously,  for  the  purpose  of  serving  defendant  per- 
sonally, but  vrithout  meeting  with  the  said  defendant 
That  on  the  first  day  of  deponent's  attendance,  he  in- 
formed a  person,  whom  deponent  believed  to  be  the 
daughter  of  Marsden^  of  the  purpose  of  his  calling, 
namely,  to  serve  defendant  with  the  writ  of  venire,  when 
the  deponent  made  an  appointment  to  attend  again  on 
the  following  Monday  morning,  at  half-past  nine,  in  order 
to  effect  such  service,  the  defendant  not  being  then 
within.  That  deponent  did  attend  according  to  such 
appointment,  but  coul4  not  find  defendant  to  effect  such 
service.  That  he  made  another  appointment  with  tlie 
wife  of  Marsden,  to  call  there  again  on  the  following 
morning,  for  the  same  purpose,  at  half-past  nine;  that 

(a)  Thii  tot  regulatei,  bat  doei  Dot  tako  twaj  thii  aooient  praotioe  of  the 
Exchequer.  See  the  casei  collected,  Tidd'i  Practice,  0th  Edit.  114. 155. 
Supplement,  p,  61. 
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he  did  attend  accordingly^  but  did  not  find  defendant  1830. 
That  on  both  days  this  deponent  was  told  that  defendant 
was  from  home,  and  could  not  be  seen.  That  deponent 
verily  believes  defendant  kept  out  of  the  way  to  avoid 
being  served :  concluding  with  the  allegation  of  the 
notice  to  appear,  subjoined  to  the  venire,  according  to 
7  &  8  Geo.  4.  c.  7.  s.  6. 

Bay  LET  B.  —  This  affidavit  is  insufficient,  in  not 
stating  facts,  from  which  it  may  almost  irresistibly  ap- 
pear, that  the  defendant  keeps  out  of  the  way  to  avoid 
being  served  with  the  process.  The  affidavit  does  not 
disclose  the  answer  of  the  daughter  of  the  person  at 
whose  house  the  defendant  is  said  to  reside,  when  the 
deponent  called  there  in  order  to  serve  the  writ  on  the 
defendant,  nor  any  reason  for  disbelief  that  the  defend- 
ant was  absent  when  the  deponent  called.  Where  as  in 
this  case  personal  service  is  expressly  required  by  statute, 
it  cannot  be  dispensed  with  in  a  case  which  does  not  go 
beyond  strong  suspicion.  A  reasonable  activity  to  effect 
the  service  prescribed  must  appear  to  have  been  used. 
A  proper  mode  would  be,  to  call  one  day,  and  after  men- 
tioning the  purpose  of  the  call,  to  fix  a  time  for  making 
another ;  but  in  this  case  there  is  no  satisfactory  evi- 
dence that  the  defendant  lodged  in  the  house  where  the 
party  called,  and  attempted  to  serve  the  writ.  This  rule 
had  it  been  granted,  would  only  be  a  rule  nisi. 

The  other  Barons  concurred. 

Rule  refused,  (a) 

(a)  The  smme  doetrioe  wu  laid  down  in  Taylor  t.  Smiih,  Not.  25tb, 
Mid  /(Kftfoii  ▼.  MasMff,  Nov.  20. 
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Nov.  29th.  BegbIE  v.  LevY. 

An  indorsee     /^  ARROW,  B.  delivered  judgment. — ^This  case  having 
agunsttbe  '^^^'^  argued  in  Trinity  term,  my  brother  JBaylei^ 

acceptor  of  a    has  no  share  in  our  decision,  but  my  Lord  Chief  Baron  (a) 

bill  dated  on  .  .   . 

a  Sunday,       concurs  with  the  rest  of  the  Court  in  the  opinion  I  am 

when  Uierc  ii  about  to  pronounce. 

no  evidence  '^ 

that  the  bill         This  was  an  action  by  the  indorsee  of  a  bill  of  ex- 

r^th^ayf   cliange,  dated  27  December,  1829,  drawn  by  one  JohuMm 

on  the  defendant,  David  Levii/f  payable  to  the  drawer's 
own  order,  at  three  months  after  date,  accepted  by  the 
defendant,  and  indorsed  by  the  drawer  to  the  plaintiff. 
The  verdict  was  for  the  plaintiff. — In  support  of  a  rule  for 
a  nonsuit,  it  was  contended,  that  this  bill  being  drawn 
on  a  Sunday,  must  be  presumed  to  be  accepted  on  that 
day,  and  was,  therefore,  a  contract  void  by  29  Car.  2. 
c.  7.  s.  1.  That  statute  enacts,  "  That  no  person  what- 
soever shall  do  or  exercise  any  worldly  labour,  business, 
or  work  of  their  ordinary  callings  upon  the  Lord's  day." 
The  law  was  otherwise  before  this  statute ;  for  a  sale  at 
a  fair  held  on  the  day  on  which  it  had  been  immemorially 
held,  was  not  avoided  by  that  day  falling  on  a  Sunday. 
Comyns  v.  Boyer.  (6)  But  we  find  no  evidence  to  support 
the  position  contended  for,  except  from  the  date  of  the 
bill  itself;  there  being  no  proof  when  the  defendant 
wrote  his  acceptance  on  it,  nor  does  the  bill  as  drawn, 
contain  any  words  of  contract.  The  drawer's  direction 
to  pay  to  his  own  order,  may  be  in  satisfaction  of  some 
by-gone  debt  to  himself,  or  in  order  to  lend  his  name  to 
the  drawee,  but  till  it  was  accepted  it  imposed  no  obli- 
gation on  the  latter  to  pay  the  amount.  If  any  presump- 

(a)  The  Lord  Cbief  Baron  was  sitting  in  Eqaitj. 
(6)  Cro.  Eliz.  4S5.     Se«  1  Taaut.  136. 
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tion  that  the  bill  was  accepted  on  a  Sunday,  should  be        1830. 
suffered  to  prevail^  the  custom  of  merchants  would  be 
contravened,  as  the  general  practice  is  to  leave  bills  for  ac* 
ceptance  on  one  day,  and  to  call  on  the  next  to  see  if  they 
are  accepted.  Accordingly  at  the  clearing  house,  hundreds 
of  bills  may  be  found  accepted  on  a  different  day  from  that 
on  which  they  are  drawn.     As  the  drawee  must  have 
time  for  consideration  whether  the  drawer  has  effects  in 
his  hands  to  justify  the  acceptance,  the  probability  is 
that  it  was  drawn  on  Sunday,  and  not  left  for  accept- 
ance till  the  next  day.    Then  upon  the  authority  of 
Biaxsome  v.   Williams  {a),  the  Court  has  no  difficulty  in 
discharging  this  rule,  for  it  does  not  appear  that  any 
contract  was  completed  on  the  Sunday,  which  the  de- 
fendant was  not  competent  to  enter  into,  notwithstand- 
ing the  statute ;  nor,  assuming  that  there  was,  is  it  com- 
petent to  the  defendant,  who  has  been  guilty  of  a  breach 
of  the  law,  to  set  up  his  own  misconduct  as  an  answer 
to  his  acceptance  in  the  hands  of  an  innocent  holder. 
The  case  of  Drury  v.  Desfontaines  (6),  was  recognized 
in  the  King's  Bench  in  BloTsome  v.  Williams,  and  Fennell 
and  Another  ▼.  Ridler  (c) ;  which  cases,  as  well  as  Rex  v. 
Whiinash  {d),  show  that  an  act,  to  be  illegal  within  the 
statute,  must  be  done  in  the  exercise  of  the  party's  ordi- 
nary calling,  and  that  the  statute  does  not  apply  to  all 
persons,  but  to  persons  having  such  ordinary  calling 
which  they  exercise  on  the  Sunday.     Had  the  statute 
intended  to  prevent  the  doing  of  any  business  on  a  Sun- 
day, it  would  have  enacted  that  no  one  should  enter  into 
a  contract  on  that  day. 

Rule  discharged. 


(a)  3  B.  &  C.  232.     And  lee  Saund^aou  v.  Jaek$on,  2  Bos.  &  P.  238. 

(6)  ITaant.  131. 

(c)  5  B.  &  C.  406.      See  Smith  r.  Sparrow,  4  Bing.  84. 

(tf)  7  B.  &  C.  506.     IM.&R.  452.     8.  C. 

K    2 
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lo30.  _^  1    •-w    1  •  f\  r^t 

^^^^_>  jDeck  and  Others  against  Bree,  Clerk. 

The  word  HPHIS  was  an  issue  decided  by  the  Lord  Chief  Baron 
ancient  docu-  sitting  in  equity,  to  try  Whether  from  time  imme- 

ment  creating:  morial  a  modus  of  3/.  6s.  8d.  was  payable  in  lieu  of  the 
include  com-  tithes  of  a  district  of  land  called  AUesley  Parky  consisting 

position  for      of  327  acres  in  Allesley,  At  the  trial  at  the  last  Warwich- 

tithe  as  well  .  "^  . 

as  tithe  in        shire  assizes  before  the  Lord  Chief  Baron^  the  occupiers, 

!LT«  J*°^  *^®  as  plaintiffs  at  law,  in  order  to  show  this  sum  to  have  been 
meaning  can         ^ 

onl^  be  ex-  paid  from  time  immemorial,  produced  a  conveyance  of  the 
subsequent  P^^^  dated  in  1692,  in  which  it  was  termed  '^  an  ancient 
usage  in  each  park,  paying  3/.  65.  8d.  in  lieu  of  all  tithes."     They  also 

particular  ,,,  ,  n  i^a^  1  c^^r*     n 

case.  produced  the  rectors  accounts  from  1741  to  1820,  from 

A  modus  of  ^hich  the  regular  payment  of  this  sum  appeared.   Proof 
two*  pence-  ,    °  ... 

halfpenny  an   was  also  given  that  no  tithe  in  kind  had  been  taken  from 

rank*  an?  ^^^  above  tract  within  living  memory.  The  boundaries 
rankness  is  were  shewn  to  be  partly  mounds  encircling  the  above 
in  very  nice     ^^^^^  ^^  Alleslejf,^s  also  about  30  acres  in  Stoneleighf  and 

scales.  partly  a  stream.     Part  of  this  district  was  woodland. 

Ancient         '^        "^ 
documentary   The  rector  (who  was  defendant  at  law),  in  order  to  rebut 

musfbefof  a  ^^^  presumption  that  such  payment  was  immemorial, 

satisfactory  made  three  points :  Fit  st,  that  no  such  payment  could 

sive  nature"  ^^^®  existed  at  the  time  of  legal  memory,  and  that 

in  order  to  tithes  in  kind  had  been  rendered  since ;  Secondly,  that 

modus,  AUeslejf  Park  anciently  consisted  of  only  30  and  not  of 

though  not  327  acres  as  now  claimed ;  Thirdly,  (assuming  the  second 

I  ntceu  10  a 

date  near  as  point  to  be  proved)  that  the  modus  of  3/.  65.  8<2.  was 
of^he*docu-  ^ank.  In  support  of  these  positions,  he  gave  in  evidence 
raents.  various  documents,  of  which  the  following  is  a  summary, 

and  also  proved  that  there  were  many  marks  of  ancient 
mounds,  &c.  within  the  district,  more  distinctly  to  be 
traced  than  those  stated  to  be  the  outer  boundary. 

1.  An  Extract  of  the  Register  of  the  Priory  of  Coven- 
trify  dated  A.  D.  1249,  produced  from  the  King's  Re- 
membrancer's Office  in  Exchequer.  The  parties  to  this 
instrument  were  the  bishop  and  archdeacon  of  Coventryy 
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certain  persons  on  behalf  of  the  prior  and  convent  of  that 
place,  (who  appeared  to  be  then  possessed  of  the  tithes 
of  AUedey)f  and  a  person  by  it  created  rector  of  the 
parish  o(  AUesky :  after  reciting  the  grant  of  two  wastes 
by  the  prior  and  convent  to  Lord  Hastings,  the  lord  of 
AUeiley,  and  his  assent  to  the  deed,  it  proceeded  to  erect 
.tfie  chapelry  of  AUesley,  then  belonging  to  the  priory  of 
Caveniry,  into  a  rectory,  and  to  grant  to  the  new  rector 
all  the  tithes  and  oblations  belonging  to  that  church, 
excepting  "  the  tithes  of  AUesley  Park.'* 

2.  An  Inquisition  taken  under  a  commission  issued  to 
ascertain  the  extent  of  the  crown  lands  with  a  view  to 
their  taxation,  and  dated  7  Ed.  1.  A.  D.  1279,  stating, 
^*  Alleslfy  Park,  containing  ex  antiquitate  30  acres,  twelve 
acres  being  in  Stoneleigh."  This  was  applied  to  the  de- 
fendant's second  point,  the  smaller  extent  of  AUesley 
Park  in  ancient  times. 

3.  Pope  Nicholas's  Taxation,  19  Ed.  1.  A.D.  1291, 
estimating  the  whole  living  of  AUesley  at  12  marks,  viz. 
8/.,  but  without  specifying  the  number  of  acres  then 
comprised  in  it  (The  parish  was  proved  to  contain 
hodie  3621  acres.) 

4.  An  Inquisition  post  mortem  of  the  patron  of  AUesley, 
Lord  de  Hastings,  dated  6  Ed.  2.  1313,  which  mentioned 
AUesley  Park,  as  **  said  with  the  herbage  to  be  worth 
per  ann.  13«.  4cf.'*  and  also  estimated  the  Lord's  castle 
and  garden  at  bs.,  and  a  dovecote  at  4«. 

5.  An  Inquisition  post  mortem  of  John  de  Hastings 
Lord  Abergavenny,  dated,  18  Ed.  2.  A.  D.  1325,  mention- 
ing a  certain  park  in  AUesley — the  underwood  is  worth 
nothing  —  the  herbage  is  worth  12«.  for  cattle  in  sum- 
mer, but  no  more,  as  there  are  wild  animals  there. 

6.  The  Inquisitiones  Nonarum,  or  Nome  Rolls  A.  D. 
1341,  15  &  16  Ed.  3.  stating  tithe  of  hay  and  other 
si^all oblations  of  the  whole  parish,  to  be  worth,  one  year 
with  another,  five  marks,  or  3/.  65.  8d, 
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1830.  7.  The  new  Valor  Benefidorum,  or  Ecclesiastical  Sur- 

^g^        vey,  for  calculating  the  value  of  the  first  fruits  or  tenths, 
■odotben     26  Hen.  8.  A.  D.  1636,  stated  the  value  of  the  living 
Brei.        to  be  17  marks  and  a  half,  viz.  11/.  13^.  4d. 

8.  Several  accounts  of  the  bailiffs  of  the  Lords  Aber- 
gavenny,  former  owners  of  AUesky  park,  from  the  muni- 
ment room  of  that  family.  In  19  Hen.  7.  A.  D.  1604, 
the  bailiff  charged  himself  with  8/.  3^.  Ad.  for  agistment 
of  the  park,  it  being  demised  to  a  tenant.  In  27  Hen.  7. 
the  bailiff  charged  himself  with  16  guineas  for  a  sale  of 
wood;  and  18  Hen.  8.  A.  D.  1627,  with  8/.  3*.  Ad.  for 
agistment  of  the  park,  and  47s.  for  sale  of  underwood. 

9.  In  3  &  4  Philip  &  Mary,  A.  D.  1666,  Lord  Aberga- 
venni/f  then  ambassador  to  France,  demised  AUesley  Park 
for  21  years  at  40/.  per  ann.,  by  a  lease  reciting  a  former 
lease  at  20/.  per  ann.  The  new  lease  gave  the  tenant 
power  to  cut  wood. 

10.  A  mortgage  deed  of  the  park  for  400/.  by  Lord 
Abergavenny  about  the  same  date,  stating  the  park  to 
have  been  lately  inclosed  with  pales,  and  laying  its  value 
at  600/.  but  not  mentioning  its  acreage.  Proviso  that 
the  mortgagee  should  be  entitled  to  the  whole  premises 
in  the  security,  on  paying  200/.  in  addition  to  the  400/. 
already  advanced. 

The  plaintiffs  had  a  verdict  establishing  the  modus. 

Goulburn  Serjt  had  obtained  a  rule  for  a  new  trial  on  two 
grounds :  First,  that  the  verdict  was  against  the  weight 
of  the  evidence,  shewing  that  the  whole  tract  claimed  to 
be  covered  by  the  modus,  was  not  a  park  in  ancient  times; 
and  secondly,  that  the  Lord  Chief  Baron,  in  his  charge 
to  the  jury,  had  not  given  that  weight  to  the  documentary 
evidence  for  the  defendant,  which  it  merited. 

Nov.  22d.         The  Attorney-General  (Denman),  Adams  Serjt.  Botekr, 
and  G.  Richards,  shewed  cause.  —  This  modus  being 


IN  THE  First  Year  of  WILLIAM  IV.  13£ 

daimed  in  respect  of  a  district  of  land,  called  AUesley       1830. 
Parkf  and  not  as  a  park  or  farm  modus ;  the  plaintiffs 
need  not  shew,  as  part  of  their  case,  that  the  whole  tract 
now  known  by  that  name,  was  wholly,  or  in  part,  an  an- 
cient park,  or  enclosed  in  the  ancient  times  of  Lord 
Hastings.    The  identity  of  the  district  is  established  by 
the  ancient  mound  and  other  boundaries  encircling  the 
327  acres  in  AUesley,  as  well  as  the  30  in  Stoneleigh, 
so  that  the  payment  of  five  marks,  or  3/.  65.  &2.  viz.  2id. 
an  acre,  on  the  land  in  Alksley,  is  not  rank.    It  is  diffi- 
cult to  belieye  that  a  great  feudal  baron  had  wild  beasts 
in  only  30  acres  of  park.    The  "  18  acres  in  AUesley*' 
stated  in  the  inquisition  of   1279,  probably  included 
the  present  327 ;  for  juries  had  a  common  interest  in  di- 
minishing the  acreage  on  which  their  neighbours  were  to 
be  taxed.    For  the  same  reason,  inquisitions  post  mortem 
are  inaccurate,  as  they  commonly  favored  the  family  in 
stating  its  property  at  a  low  rate.      Thus  it  is  not 
credible  that  the  Lord   Hastings's  castle   and   garden 
should  be  worth  &«,  and  the  dove-cot  4s.    As  the  boun- 
daries said  to  exist  within  this  park  do  not  continuously 
encircle  any  space,  they  prove  nothing.    The  acreage 
described  in  the  old  documents  cannot  apply  to  this 
tract,  but  to  a  small  part  of  it,  which  alone  at  that  period 
yielded   tithe.     Every  presumption  must  be  made  in 
favor  of  the  customary  payment,  which  has  been  ad- 
mitted to  exist  unopposed  for  so  long  a  period.    The  in- 
strument of  1249,   (however  it  arrived  at  the  King's 
Remembrancer's  Office,)  shews  the  rector  to  have  no 
claim  to  tithes  of  AUesley  Park, — [Alexafider,  L.  C.  B. 
Can  a  rectory  be  so  created.  Lord  Hastings  being  no 
party  to  the  instrument? — Bay  ley,  B.  Can  we  say  Lord 
H,  or  the  rector  are  parties?] — The  assent  of  Lord  H. 
is  recited  in  the  deed,  and  that  of  the  rector  may  be  pre- 
sumed  from  the  course  taken  under  the  deed.     The 
modus  might  have  existed,  for  the  instrument  need  not 
mention  the  nature  of  the  matters  to  be  enjoyed  by  the 
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1830.  rector;  any  lawful  composition  in  lieu  of  tithe,  may  be 
described  as  tithe.  A  modus  decimandi,  is  said  to  be  a 
particular  mode  of  taking  tithe,  generally  in  the  shape 
of  a  pecuniary  payment;  yet,  as  a  pecuniary  payment,  it 
is  tithe,  Bennett  v.  Neale,(a)  The  dictum  of  Chief  Baron 
Macdonald  in  Hake  v.  Eystonib)  that  the  phrase  of  im- 
ntita  decinue'*  used  in  ancient  documents,  was  strongly 
against  the  existence  of  a  customary  payment ;  and  of 
Thomson^  B.  that  where  the  value  of  the  tithes  is  given  in 
them,  it  implies  a/oAing  in  kind, dire  contrary  to  many  cases 
in  which  moduses  have  been  established. — {^Vaughan, 
B.  Fermor  v.  Loraine(c)  shews  that  a  lease  of  tithes  is 
not  inconsistent  with  a  modus.] — ^The  Chief  Baron  left 
the  inquisition  of  7  Ed.  1.  to  the  jury  as  a  document 
leading  to  no  certain  conclusion,  but  asking  them  whe- 
ther or  not  they  were  convinced  of  the  possibility  of 
the  modus  having  been  agreed  to  in  old  times,  and 
stating,  that  if  in  their  opinion  the  whole  park  of  Al- 
lesley  then  consisted  of  18  acres  only,  the  modus  was 
at  an  end.  On  the  inquisition  of  6  Ed.  2.  1314,  he 
said  3i!.  65. 8d,  for  tithes  was  barely  possible,  assuming  all 
the  park  to  be  in  grass ;  that  part  was  woodland,  and 
the  grass  after  a  late  fall  of  timber  would  be  worth 
nothing.  Ancient  inquisitions  are  admitted  by  way  of 
reputation  of  the  state  of  things  in  ancient  times,  to  re- 
but the  presumption  of  an  immemorial  modus,  (jd)  but  if 
they  are  held  evidence  of  the  particular  fact  so  as  to  over- 
turn usage,  the  king's  silver,  or  post-fine,  being  three- 
twentieths  of  the  supposed  value  of  the  land,  included  in 
a  fine,  would  be  conclusive  evidence  of  the  value.  So 
the  finding  by  a  jury  of  the  value  of  a  sword  with  which 
death  has  been  inflicted  as  laid  in  an  indictment,  would 
be  conclusive  evidence  of  its  actual  value.  Pope  Ni" 
colas'a  taxation,  and  the  Nons  Rolls,  seldom  mention 

(a)  TViglilwick,  359.  (6)  4  Price,  419. 

(r)  B.  VaHgkan*s  Jodgment,  post. 

(d)  See  per  Lord  Redesdale,  Bulkn  t.  MicM,  2  Price,  R.  475,  &c. 
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moduses ;  the  ecclesiastical  surveys  never,  (a)  The 
NonsB  Rolls  only  apply  to  tithe  of  lamb,  sheaf,  and  wool. 
In  Aikbif  v.  Power,  (b)  the  value  of  the  living  in  the 
ecclesiastical  survey  of  Henry  8.  was  set  up  to  shew  the 
rankness  of  a  modus  of  \s.  an  acre,  which  was  not  traced 
to  a  date  as  high  as  that  reign ;  but  the  Lord  Chief 
Baron  denied  that  the  evidence  was  conclusive,  and  said 
that  it  was  a  medium  of  proof  affording  inference,  and 
therefore  fit  for  the  judgment  of  a  jury  on  an  issue. 
Such  documents  are  only  of  weight  against  a  modus, 
where  they  shew  payment  of  tithe  in  kind.  Thus,  in 
Short  V.  Lee,  (c)  proctors'  accounts  dated  in  the  16th 
century,  mentioning  sales  of  tithe  hay  taken  as  tithe  in 
kind^  were  held  decisive  against  the  modus. 

In  a  Coventry  case  of  Boughton  or  Warden  v.  Smithy 
a  modus  was  set  aside  before  Lord  Tenierden,  very  much 
on  the  strength  of  the  public  documents  of  Pope  M- 
co2a«'s  Taxation,  the  Nonee  Rolls,  and  the  Ecclesiastical 
Survey ;  but  contradictory  terriers  were  there  produced 
in  support  of  the  modus,  one  of  them  stating  tithe  to  be 
taken  for  the  whole  parish,  and  another  that  a  modus  had 
been  claimed  for  every  parishioner  by  counsel's  advice. 
The  bailiff's  accounts,  if  unfair,  would  have  stated  every 
deduction ;  but  while  the  bailiff  charges  himself  for  the 
agistment  of  the  park,  no  debit  appears  for  the  tithe,  or 
any  account  whether  it  was  paid  by  the  tenant,  which,  if 
taken  in  kind,  would  have  been  the  case ;  or  whether  any 
part  of  the  park  was  in  hot  A  Abergavenny' f^  own  hands,  {d) 

(a)  S«t  1  PhiUipps  on  Evid.  Chap.  6. 

(&)  SoMo.  M.  1781.     3  Gwill.  1238. 

(e)  8  Jao.  &  W.  4G4.    Rolls,  1821 . 

{ji)  Soae  miKported  eaiea  were  cited,  in  which  aocient  inqoisitioni,  &c. 
were  said  to  beve  been  aDiacoeufolly  relied  on  agaioit  modases,  or  b«d 
beta  beM  of  iMaU  inportaiioe.  The  ease  of  the  8Udman  cbapelry,  JLonca- 
«lir«»  aa  iasae  directed  by  the  Vice  Chancellor  of  that  ooonty,  assisted  by 
Clawh-a  and  AlUm  Perk,  Js.,  from  the  Equity  side  of  the  Daeby  Conrt  to 
tbf  Goort  of  C.  P. ;  the  Wfmdkam  or  Wmbome  case  of  a  greater  aod  snaller 
park,  tried  before  Lord  Tmierden ;  and  the  MUboromgh  case,  Fmrftan  t. 
/oAmoh,  oor.  the  Lord  Chief  Baron  in  Equity,  M.  1890. 
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Goulburn  Serjt.,  AmoM,  and  Pennington^  cofUrd. — The 
question  is  not,  whether  the  land  called  AUesley  Park  is 
tithe  free ;  but  whether  the  modus  pleaded  has  existed 
from  1189  or  not?  A  payment  of  3/.  6s.  8d.  was  too  im- 
portant a  sum  in  1249  to  have  been  omitted  in  the  in- 
strument of  that  date  which  grants  the  remaining  tithes, 
and  reserves  the  tithes  arising  from  this  tract  of  land. 
The  rankness  of  the  payment  is  evidence  against  its 
existence  in  those  early  times.  Five  marks  (3/.  65.  Sd.) 
must  have  been  paid  for  the  *'  eighteen  acres  in  AUesley" 
mentioned  in  the  inquisition  of  1279 ;  while  by  Pope 
Nicholas's  taxation  in  1291,  the  whole  living  of  AUesley, 
now  3621  acres  in  admeasurement,  was  only  valued  at 
twelve  marks  or  8/.  A  payment  of  3/.  65.  8^.  would  be 
out  of  proportion  to  8/.  for  the  larger  number  of  acres : 
and  was  probably  settled  at  the  reannexation  of  the  tithes 
on  the  dissolution  of  the  monasteries.  The  Lord  Chief 
Baron,  in  his  charge  to  the  jury,  attached  little  weight 
to  the  extent  of  the  park  or  the  alteration  of  the  bounda- 
ries, but  it  was  of  the  essence  of  the  inquiry  whether 
the  tract  called  the  park  did  immemorially  consist  of 
327  acres,  or  of  thirty  acres  only  of  which  twelve  were 
not  in  AUesley.  (a) — [Alexander  L.  C.  B.  Had  this  been 
claimed  as  a  park  modus  which  would  have  been  liable 
to  be  destroyed  by  disparking,  (b)  proof,  that  though 
the  original  boundaries  were  destroyed,  the  modus  was 
still  claimed  as  comprising  the  whole  district,  would 
have  been  strong  against  such  a  modus. — Bayley  B. 
might  there  not  have  been  a  smaller  inclosure  of  thirty 


(a)  Taking  18  acres  o(  AUesley  Park,  to  be  in  AlUsley,  aooordiog  to  tlie 
ioqaiaition  of  1279,  7  Ed.  1.  ike  acre  moat  have  been  eighteen  tinee  ite 
preient  size  to  bring  that  quantitjr  of  land  to  324  aore«»  By  Stat,  inoert. 
temp.  Db  AdtMntwraiUme  Terree  (in  some  books  cited  as  33  Edw.  1.  o»6. 
it  is  enacted,  when  an  acre  of  land  contains  10  perches  in  length,  it  ab«U 
oootmin  16  in  breadth,  when  11  in  length,  then  in  breadth  14§  perches  aad 
f  of  a  foot,  ^ 

(6)  Siockwell  ▼.  Ttny,  I  Vos.  §«».  16. 
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acres  within  aa  outside  and  larger  inclosure?] — The  1830. 
reservation  of  tithes  in  the  docament  of  1249  must  be 
taken  in  its  primary  sense  of  tithes  in  kind^  till  contra- 
dicted by  some  proof  of  cotemporaneous  date,  shewing 
that  it  only  meant  a  composition  in  lieu  of  tithes,  (a) 
Halse  Y.  Boston.  (6)  Those  old  inquisitions  which  were 
taken  under  the  authority  of  royal  commissions,  describe 
the  particulars  as  cottages,  villeins^  Sec.  with  great  mi- 
nuteness, and  were  most  important  to  the  early  monarchs; 
they  are,  therefore,  evidence  of  a  nature  wholly  different 
from  inquisitions  post  mortem.  The  site  only  of  the 
lord's  mansion  was  valued  by  the  jury,  who,  with  a  view 
to  the  then  value  of  the  dovecot  compared  with  that  of 
the  castle  and  garden  in  the  hands  of  a  tenant,  might 
justly  estimate  the  profit  of  the  former,  at  a  nearer  pro- 
portion to  the  latter  than,  under  the  changed  circum- 
stances of  the  present  age,  is  obvious.  The  bailiff's 
accounts  coincide  with  the  public  documents,  and  are 
iheretore  of  great  weight,  so  supported  and  uncontra- 
dicted by  proof  of  cotemporaneous  custom  to  the  con- 
trary.— iBayley  B.  The  documents  are  produced  to  re- 
but a  presumption  arising  from  the  long  usage,  but  none 
of  them  negative  the  existence  of  the  payment  before 
1603,  or  that  its  origin  was  not  proper.  Their  true 
construction  is  very  uncertain.] — ^The  documentary  evi- 
dence taken  as  a  whole,  shews  that  the  modus  contended 
for  could  not  have  existed  at  the  time  of  legal  memory. 

Alexander,  L.  C.  B. — I  am  of  opinion  that  this  ^<w.  23d. 
rule  should  be  discharged.  For  the  plaintiffs  at  law, 
who  are  defendants  in  equity,  being  the  occupiers 
insisting  on  the  modus,  as  clear  a  usage  for  about  140 
yean  was  proved  at  the  trial,  as  in  my  experience  I  have 
ever  kpown  ;  nof  did  it  proceed  from  persons  who  were 

(«)  The  L.  C.  B.  left  thii  inslrament  to  the  jury  as  incuoelasive  oo  tbie 
p^nt,  eed  therefore,  to  be  explained  by  sabteqaent  asage. 
(fi)  4  Priee,  419. 
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1830.  merely  occasional  inhabitants  on  one  side,  or  incumbents 
for  a  short  time  on  the  other;  but  acquiescence  was 
proved,  not  only  of  the  incumbent,  but  of  the  owner  of 
the  advowson,  who  had  a  more  than  usual  interest  in 
sustaining  the  emoluments  of  this  living,  the  same  per- 
son being  both  incumbent  and  patron ;  besides  which, 
the  advowson  was  since  purchased  with  a  knowledge  of 
the  existence  of  this  usage.  No  stronger  case  against 
the  claimant  of  the  tithe  can  be  stated.  The  rules  of 
law,  however,  entitle  him  to  set  aside  such  a  usage  on 
making  out  a  proper  case,  supported  by  such  satisfactory 
evidence  as,  if  not  amounting  to  demonstration,  should 
at  least  be  of  that  particularly  distinct  and  satisfactory 
kind,  which  is  due  to  the  possessions  of  men  who  bought 
and  sold,  and  accommodated  themselves  to  the  usage  so 
attempted  to  be  overturned,  (a)  Upon  such  distinct 
evidence  I  have  more  than  once  been  obliged  to  set  aside 
very  ancient  usages,  even  without  reference  to  a  jury, 
when  I  found  from  authentic  records  manifest  proof  that 
there  was  a  time,  since  the  time  of  legal  memory,  at 
which  those  usages  had  not  prevailed;  but  in  those  cases 
the  expressions  contained  in  the  ancient  instruments 
could  not  mislead,  and  I  was  perfectly  satisfied  that  the 
usages  contended  for  had  a  commencement  comparatively 
late,  that  is,  after  the  time  of  legal  memory.  A  respect  is 
due  to  very  ancient  customs,  and  they  will  not  be  set  aside 
without  very  cogent  evidence.  The  defendant's  evidence 
in  this  cause  is  directed  to  three  points,  any  one  of 
which,  if  made  out,  would  have  entitled  him  to  overturn 
this  usage.  The  first  being,  that  tithes  have  been  ren- 
dered in  kind  since  the  time  of  legal  memory ;  the  se- 
cond, that  the  boundaries  of  AUesley  Park  could  not  be 
those  now  insisted  on ;  the  third,  that  the  modus  set  up 
is  rank,  that  is,  so  large  a  sum  of  money  in  respect  of 
the  district  for  which  it  is  pleaded  that  it  could  not 

(a)  See  4  Gwillim,  2007,  last  editioD. 
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have  the  ancient  origin  contended  for,  but  must  have        1830. 
had  an  origin  at  a  period  when  money  was  of  a  less 
yalue  than  it  bore  at  the  time  of  legal  memory. 

On  the  first  point,  the  document  of  1249  is  adduced, 
using  the  expression  ''  tithes  of  the  park."  The  docu- 
ment is  unintelligible  to  me,  but  probably  might  have 
been  explained  by  documents  not  produced  by  either 
party,  but  which  are,  as  I  understand,  known  to  both. 
To  those  who  see  this  document  only,  it  appears  entered 
into  by  persons  without  authority,  and  with  a  view  to  do 
what  by  law  no  one  can  do,  its  general  effect  being  to 
allot  the  tithes  of  the  parish  to  the  rector,  which  he 
would  have  had  without  that  document,  unless  it  had 
been  apparent  that  they  were  vested  in  some  other 
ecclesiastical  body.  But  the  tithes  of  this  park  are 
by  this  instrument  withdrawn  from  that  allotment. 
Besides  the  above  general  objections  to  this  docu- 
ment, the  word  ''  tithes"  is  of  equivocal  meaning,  either 
meaning  tithes  in  kind,  or  that  which  may  be  in  lieu 
thereof,  viz.  the  ecclesiastical  emolument  or  payment  in 
lieu  of  them ;  nor  does  there  appear  any  thing  in  the 
object  of  the  instrument  which  required  its  framers  to 
express  with  any  great  distinctness  the  ecclesiastical 
emoluments  which  the  rector  was  not  to  have;  they 
meant  only  to  say  that  the  rector  should  not  have 
those  tithes,  whatever  they  were,  whether  tithes  or  mo- 
duses,  and  that  it  was  to  operate  in  exclusion  of  his 
tithes  to  that  extent.  It  is  not  an  exclusion  of  his 
rights  over  that  district ;  and  it  did  not  signify  how  that 
was  expressed,  provided  it  pointed  out  the  ecclesiastical 
emcdnments  which,  without  that  provision,  he  would 
necessarily  have  had.  In  my  opinion,  then,  the  ccm- 
stmction  put  upon  it,  of  establishing  liability  to  tithes 
in  kind,  totally  fails. 

On  the  second  point,  that  the  boundaries  insisted  on 
could  not  be  the  ancient  boundaries  of  the  park,  —  it  is 
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1830.  undoubtedly  a  rule  of  pleading  on  these  subjects^  that 
^-^-'^^  the  persons  who  set  up  a  modus  for  any  district^  must 
tnd  otben  describe  accurately  the  extent  and  limits  of  the  land  to 
Brbb.  ^  covered  by  it^  as  they  must  be  taken  to  be  cognizant 
of  the  spot  from  which  it  arises.  There  the  modus  is 
said  to  cover  the  Park  of  AUeslej/.  If  the  issue  was, 
whether  there  was  an  ancient  park  at  Allesley^  bounded 
as  described  by  the  pleadings  and  witnesses,  I  should 
think  the  documents  produced  to  disprove  that  part  of 
the  defendant's  case  worthy  of  the  highest  attention  of 
a  jury,  though  still  not  conclusive  ;  and  which  ever  way 
the  verdict  had  been,  I  should  have  had  great  difficulty 
in  setting  it  aside.  One  of  those  ancient  documents 
stated  this  park  to  be  of  30  acres  in  extent;  but  I  think 
the  argument  raised  on  that  expression  proceeds  on  a 
misconception  of  the  issue,  which  is  not  whether  this 
was  an  ancient  park,  but  whether  this  district,  now 
called  Allesky  Park,  was  covered  by  the  modus.  That 
has  been  proved  by  shewing  certain  actual  boundaries 
for  the  district  within  which  no  tithes  have  been  ren- 
dered, and  a  payment  of  3/.  65.  8d.  has  been  made. 
Now  this  must  be  shewn  to  be  a  mistake,  in  order  to 
justify  our  setting  aside  this  ancient  usage.  The  origin 
of  this  district  may  have  been,  that  the  whole  of  the 
demesnes  in  the  hands  of  Lord  Hastings,  or  those  noble 
persons  whom  he  succeeded,  had  been  covered  by  this 
payment,  and  that  though  a  smaller  district  was  de  facto 
turned  into  a  park,  the  whole  district  so  covered  origin- 
ally, or  by  degrees,  all  went  by  that  name.  This  conjec- 
ture appears  to  be  a  sufficient  answer  to  the  documents 
produced,  which,  without  adverting  unnecessarily  to 
many  points  stated  in  argument  respecting  them,  ap- 
peared to  me  to  contain  very  inaccurate  accounts  of 
what  they  purported  to  describe. 

On  the  third   point.  Whether  this  modus  is   rank, 
much  attention  is  due  to  the  arguments  raised  on  this 
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subject  from  the  documents  produced.  But  all  judges  1830. 
who  have  considered  this  subject^  have  ever  held  that 
lankness  is  not  to  be  weighed  in  very  nice  scales^  and 
have  frequently  observed  that  the  interest  of  the  ori- 
ginal great  land-holders,  or  their  veneration  for  the 
church,  might  prompt  them  to  give  a  money  payment 
&r  beyond  the  real  value  of  the  tithes.  Now,  though 
there  must  be  limits  to  such  reasoning,  the  argument  of 
rankness  arises  chiefly  from  the  small  limits  which  are 
supposed  to  be  covered  by  the  modus;  but  I  have 
already  expressed  my  opinion,  that  the  evidence  ad- 
duced to  shew  the  smallness  of  those  limits  was  unsa- 
tis&ctory.  If,  therefore,  they  may  have  been  more 
extensive,  the  argument  of  rankness  is  defeated.  The 
same  observation  arises  as  to  Lord  Aiergoveitiiy's  bailiff's 
accounts.  These  relate  to  a  park  only ;  but  considering, 
as  I  do,  this  modus  as  covering  a  more  extensive  district 
than  that  which  was  the  park,  strictly  so  called,  the  ar- 
guments become  nugatory,  as  the  accounts  refer  to  the 
park  only.  As  no  sufficiently  strong  evidence  has  been 
given  to  satisfy  me  that  this  is  a  bad  modus,  this  ancient 
usage  must  be  supported,  and  the  rule  must  be  dis- 
charged. 

Batlby  B. — I  concur  entirely  in  discharging  the 
rule.  The  issue  is,  whether  that  which  now  passes  by  the 
name  o{Alle$le^  Park,  and  which  contains  327  acres,  is 
or  is  not  covered  by  a  payment  of  3/.  65.  8d.  a  year,  at  a 
given  period  in  the  year.  How  long  that,  now  called  the 
Park,  has  had  that  name  attached  to  it,  or  whether  the 
whole  of  it  originally  passed  by  that  name,  we  have  no 
means  of  judging  decidedly;  but  for  the  last  130  or  140 
years  the  whole  district  in  dispute  has  been  so  called. 
Whether  all  of  it  was,  in  ancient  times,  a  park  or  only  a 
portion,  the  rest  being  the  park  estate,  owned  and  pro- 
bably occupied  with  it,  is  doubtful  on  the  evidence.  The 
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1830.        case  having  been  decided  by  a  jury,  we  are  required  to 
^^^*^       send  it  down  again,  because  they  are  said  to  have  come 
and  otberf      to  a  wrong  conclusion  on  certain  documents  produced 
Breb.        before  them  ;  but  whatever  their  weight  may  be,  unless 
we  can  see  clearly  that  the  weight  of  evidence  prepon* 
derates  against  the  verdict,  or  that  some  plain  ground  is 
furnished  by  such  documentary  evidence  to  satisfy  us  of 
its  incorrectness,  unless  there  has  been  some  misdirec- 
tion, we  ought  not  to  grant  a  new  trial.    Three  ques- 
tions arise.     1 .  Has  this  payment  been  made  beyond  the 
time  of  legal  memory  ?     2.  Has  it  been  paid  in  respect 
of  these  327  acres  ?     3.  Is  it  or  not  disproportioned  to 
what  may  be  supposed  the  value  of  the  tithe  of  this  dis- 
trict at  the  time  of  legal  memory  as  to  be  bad  on  the 
ground  of  rankness  ? 

On  the  first  question,  the  document  of  1249  is  the 
only  evidence  from  which  payment  of  tithes  in  kind, 
within  the  time  of  legal  memory  is  to  be  inferred,  except 
in  one  instance  arising  on  the  bailifi*'s  accounts.  But 
neither  the  patron  nor  the  lord  of  the  manor,  nor  the 
owner  of  the  estate  in  question  were  parties  to  it.  Cer- 
tain persons  appearing  to  act  as  commissioners  for  the 
priory  and  convent  of  Coventry,  take  on  themselves  to 
assign  to  the  rector  of  AUesUy  all  the  tithes  and  obla- 
tions belonging  to  that  church,  with  an  exception,  from 
the  language  of  which  the  inference  that  tithes  in  kind 
were  payable  for  this  district  at  that  time,  is  argued  to 
arise.  The  observation  of  the  Lord  Chief  Baron  on  it 
was,  that  though  the  expression  tithes  occurred  in  that 
document,  it  did  not  of  necessity  import  tithe  in  kind, 
but  might  be  satisfied  with  a  customary  payment  in  lieu 
of  tithes,  if  it  did  in  fact  exist  at  that  period.  In  judg- 
ing of  the  meaning  to  be  attached  to  any  instrument  an- 
cient or  modern,  it  is  material  to  consider  the  amount  of 
information  which  the  persons  who  speak  by  it  are  likely 
to  possess  on  the   subject,  and   accordingly  how  far 
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they  would  be  likely  to  confine  themselves  to  more  ac- 
curate, or  indulge  in  more  loose  expressions.  All  that 
the  commissioners  do  here^  is  to  give  the  rector  every 
thing  with  the  exception  of  the  tithe  of  the  Park  of  Al- 
le$ley,  on  which  they  will  not  act,  but  leave  it  as  they 
found  it ;  that  does  not  import  that  tithe  was  payable  in 
kind ;  for  if,  for  60  years  before  then,  there  had  been  a 
baigain,  by  which  the  money  payment  of  3/.  &.  8J.  was 
to  be  made  in  lieu  of  the  tithe  of  this  park,  it  would  be 
natural  to  use  this  word  tithes,  because  it  was  not  mate- 
rial to  the  object  of  that  document  to  distinguish  the 
manner  of  payment,  whether  in  kind  or  by  a  money 
payment 

The  next  document,  dated  1279,  was  relied  on  to  shew 
that  the  payment,  though  it  might  have  been  immemo- 
rial, had  not  been  made  for  327  acres,  but  for  the 
smaller  quantity  of  30  acres,  Alkdeif  Park  being  there 
described  of  30  acres  ex  antiquitate,  twelve  thereof 
being  in  Stoneleigh.  Whether  that  be  an  accurate  de- 
scription of  the  quantity  of  land,  then  called  Allesleif 
Park,  or  whether  the  acre  then  was  the  same  as  the  mo- 
dem acre  [a\  we  do  not  know.  Many  objections  were 
made  on  the  improbability  of  the  small  size  ascribed  to 
a  park.  It  was  also  said,  that  the  same  document  only 
mentioned  six  acres  of  glebe,  there  being  now  40  acres. 
Though  it  may  have  been  since  increased,  there  is  no 
evidence  that  it  has ;  but  the  true  answer  to  the  docu- 
ment seems  to  me  to  be  that  there  might  be  a  park  of 
30  acres  only,  but  that  that  did  not  constitute  the  full 
extent  of  the  limits  for  which  the  3/.  Qs.  Hd.  was  paid, 
but  constituted  a  very  inconsiderable  part  of  it.  1  can- 
not say  on  this  document,  that  at  its  date  the  limits  of 
the  land  covered  by  this  payment,  were  of  so  circum- 
an  extent,  or  that  it  at  all  militates  against  the 
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notion  that  at  that  time  the  whole  327  acres  were  co- 
vered by  that  payment. 

The  rest  of  the  evidence  mostly  applies  to  the  ques- 
tion of  rankness.  This  is  a  farm  modus^  covering  a  lai^ 
tract  of  landy  the  patron  of  the  living  being  therefore 
taken  to  be  one  of  the  parties  to  its  establishment,  (a) 
and  it  is  not  unlikely  that  he^  who  on  the  one  hand 
was  to  protect  his  land  for  all  time,  and  on  the  other 
was  to  have  power  to  confer  the  living  on  any  object  of 
his  personal  consideration,  should^  with  a  view  to  the 
perfect  security  of  both  in  future,  make  a  liberal  com- 
pensation to  the  rector,  in  the  amount  given  as  a  com- 
pensation for  the  tithes  to  which  this  estate  was  liable ; 
nor  can  2id.  an  acre,  which  this  amounts  to,  be  called 
a  large  payment.  So  manifest  a  distinction  appears  in 
allowing  for  a  larger  degree  of  liberality  for  farm  mo- 
duses  than  for  others^  that  Is.  an  acre  has  been  allowed 
for  them.  In  farm  modnses,  not  only  the  nature  of  the 
land  but  the  convenience  of  passage  to  it  must  be  taken 
into  account^  as  well  as  the  ancient  value  of  corn,  and 
a  great  variety  of  other  considerations.  To  shew  that 
this  sum  could  not  have  been  an  immemorial  payment. 
Pope  Nicolas^s  taxation  was  produced^  stating  the 
whole  tithe  of  this  parish,  now  consisting  of  3621 
acres^  at  twelve  marks,  and  it  was  said  that  3/.  6s.  8d. 
being  five  marks  for  327  acres  of  land,  could  not  have 
existed  at  the  time  of  that  taxation.  But  the  jury  was 
to  consider  whether  that  taxation  did  or  did  not  accu- 
rately state,  in  this  particular  instance,  the  full  amount 
of  money  which  was  the  value  of  the  living  in  question : 
had  they  drawn  a  contrary  conclusion,  I  should  not  have 
been  dissatisfied ;  but  as  this  document,  which  afifbrds 
one  of  the  strongest  grounds  against  the  present  ver- 
dict, was  submitted  to  the  jury  without  any  observation 
calculated  in  any  respect  to  impeach  the  conclusion  to 

(a)  8  Burn*B  EcclesiMtioal  Law,  bj  Tyrwhki,  487. 
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which  they  came ;  it  does  not  furnish  gronnd  on  which  1830. 
the  verdict  can  properly  be  impeached.  The  same  ob- 
servation applies  to  the  Non®  Rolls  and  the  Ecclesias- 
tical Survey.  The  first  of  which  follows  the  taxation 
of  Pope  Nicolas,  and  the  latter  puts  the  value  of  the 
property  in  question  at  about  seventeen  marks  and  a 
fraction,  thus  raising  it  higher  than  Pope  Nicolas^s  tax- 
ation. Some  inquisitions,  dated  about  the  time  of  the 
Nods  RoUs,  were  then  produced  to  shew  the  value  of 
iJaia  district  to  have  been  so  inconsiderable,  that  3/.  6$.  8df. 
could  not  then  have  been  payable  as  a  modus.  But  the 
value  there  put  on  the  property  is  so  low,  that  I  am  not 
surprised  at  the  jury's  rejection  of  this  evidence.  The 
bailiff's  accounts  were  adduced  first  to  satisfy  us,  that 
firom  the  amount  of  rent  with  which  he  charged  himself, 
it  is  improbable  that  the  whole  property  could  at  that 
time  have  been  such  as  would  make  3/.  6$.  8d.  a  rea- 
sonable  compensation  for  the  tithes,  and  secondly,  to 
raise  the  inference,  that  if  3/.  65. 6d.  was  payable,  the  bai- 
liff, in  discharging  himself  in  his  accounts,  would  notice 
that  payment,  though  he  debits  himself  with*  8/.  35. 4d.  for 
the  farm  and  the  agistment  of  the  park  there  demised : 
the  document  does  not  tell  us  what  was  the  extent  of 
that  pad^y  or  whether  it  was  the  whole  327  acres  or  not  ? 
It  must  have  been  the  park  mentioned  in  the  early  in- 
quisitions as  of  30  acres,  or  much  smaller  dimensions 
than  that  which  has  now  acquired  the  name  of  Alksley 
Park,  contaming  327  acres.  The  extent  of  agistment 
of  tiie  park  then,  does  not  appear,  nor  does  the  agistment 
necmsmly  give  to  the  tenant  the  sole  and  exclusive 
oceupation,  with  all  the  pasturage  and  privileges;  but 
fliigbt  merdy  give  him  at  certain  periods  the  power 
to  turn  in  bis  cattle  and  take  the  feed.  Was  all  in 
pasture,  without  any  hay  ?  Was  the  lord  excluded  ?  All 
would  depend  on  the  bailiff's  bargain  with  the  tenant 
of  the  agistment    The  agistment  may  mean  that  the 
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1 830.        lord  is  to  have  his  hay,  and  may  turn  in  cattle  of  hi9 
own^  subject  to  which  reservation  the  tenant  of  the 
agistment  should  have  the  power  to  turn  in  his  own,  and 
take  in  other  persons'  cattle.     The  loose  term  agistment, 
in  our  ignorance  of  the  then  extent  of  this  park,  doef^ 
not  enable  me  to  say  distinctly  for  what  the  8/.  3s.  Ad. 
was  paid.    The  argument^  that  if  this  payment  in  lieu  of 
tithe  was  at  that  time  made,  it  was*  natural  to  expect 
the  bailiff  would  have  discharged  himself  by  shewing  he 
had  made  it^  depends  on  whether  his  was  the  hand  to 
make  the  payment,  or  whether  the  person  to  whom  the 
agistment  was  let,  or  the  lord's^receiver,  paid  that  sum  ; 
for  each  of  the  accounts  shews  a  balance  paid  by  the 
bailiff  to  the  lord's  receiver.    The  ancient  leases  and 
conveyances  by  way  of  mortgage>  do  not  afford  safe 
grounds  for  granting  a  new  trial,  as.  the  extent  of  land 
they  comprised  was  referable  to  the  obscure  question — 
'^What  was  the  extent  of   the  inclosed  park  at  the 
periods  at  which  they  were  granted?''    If  the  mortgage 
deed  undoubtedly  applied  to  the  whole  327  acres,  it 
would  be  strong  against  the  present  verdict,  from  the 
proviso  that  the  mortgagee,  who  had  advanced  400/. 
should  be  entitled  to  the  whole  premises  included  in 
his  security,  on  paying  200/.  more :  but  the  application 
of  that  mortgage  deed  is  a  matter  of  doubt.  The  taxation 
of  Pope  Nicolas,  describing  the  value  of  the  whole  liv- 
ing at  twelve  marks,  the  Nonas  Rolls,  the  Ecclesiastical 
Survey,  and  the  mortgage,  are  all  substantial  evidence 
against   this  verdict,    but  do  not  furnish  satisfactory 
grounds  on  which  we  can  pronounce  the  verdict  to  be 
wrong,  or  that  another  jury  ought  not  to  come  to  a 
similar  conclusion,  or  that  a  contrary  conclusion  would 
be  what  is  just  between  the  parties.    The  rule,  therefore, 
must  be  discharged. 

Garrow  B. — It  has  been  urged  that  the  learned 
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Chief  Baron  left  the  jury  so  impressed  with  his  own 
opinion  on  the  subject  of  the  weight  to  be  given  to 
the  several  documents  in  evidence,  that  the  verdict  can* 
not  in  feet  be  considered  as  that  of  the  jury.  But  it 
appears  that  he  did  not  withdraw  them  from  their  con- 
sideration, and  it  was  his  duty  to  assist  them  with  his 
observations^  to  enable  them  to  come  to  a  right  conclu- 
sion. Lord  EkUm  constantly  held  that  the  verdict  of  a 
jury,  to  whom  he  had  sent  an  issue  for  the  information 
of  his  own  conscience^  was  unsatisfactory  to  him^  unless 
the  presiding  judge  did  so  assist  the  jury^  by  com-^ 
menting  on  the  facts  and  the  bearing  of  the  evidence^  as 
well  as  directing  them  kf  point  of  law.  I  entirely  agree 
that  the  verdict  ought  not  to  be  disturbed. 


1830. 


Vaoghan  B. — I  am  also  of  opinion  that  this  rule 
ought  to  be  discharged.  This  is  an  issue  directed  by 
my  Lord  Chief  Baron,  with  a  view  to  informing  his 
conscience,  and  assisting  him  in  administering  the  relief 
to  which  the  parties  to  this  suit  as  originally  preferred, 
may  uMmatdy  beoeme  entitled.  It  was  clearly  com- 
petent to  him  to  have  assumed  to  himself  the  determi- 
nation of  every  matter  of  fact  suggested  by  the  record 
in  equity,  (a)  But  the  discreet  practice  of  late  years 
has  been,  that  whenever  a  reasonable  doubt  is  sug- 
gested as  to  matters  of  fact  relating  to  tithes,  they 
should  be  sent  to  the  consideration  of  a  jury.  The 
issue  here,  whether  a  certain  tract  of  land  comprising 
about  327  acres,  in  AUesUy  Parky  was  or  was  not 
covered  by  this  modus  or  money  payment  of  3/.  6s.  8d., 
involved  two  questions  of  fact,  to  be  made  out  by  the 
plaintiff, — ^The  first,  that  the  money  payment  set  up 
applied  to  the  identical  lands  referred  to  in  the  proceed- 
ings in  equity,  by  the  schedule  in  the  map  there  used : 

(a)  See  on  ihU  subject,  Tyrwhilt*s  Edit,  of  Bum's 'Ecclesiutioal  Lew« 
454^.  and  454  c. 
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the  second,  that  the  payment  had  existed  from  time 
immemoruJ.  Now  it  seems  to  me  that  this  pay- 
ment has  been  established  to  be  immemorial,  nega- 
tively,  by  shewing  that  no  tithe  in  kind  had  ever  been 
paid  within  the  memory  of  the  oldest  witness  called, 
and  that  there  was  no  reputation  that  tithe  had  ever 
been  paid  in  kind  ;  and  affirmatively  that  this  money 
payment  had  been  made  uniformly  without  interruption 
for  a  long  succession  of  years,  from  as  far  back  as  1693. 
In  my  experience  I  have  ney&c  seen  evidence  so  clear 
and  cogent  on  this  subject,  and  upon  it,  the  jury 
¥rould  be  called  upon  to  presume  that  the  payment  had 
continued  even  to  the  very  moiflent  beyond  the  time  of 
legal  memory,  unless  the  most  distinct  evidence  was  of- 
fered to  prove  the  origin  of  that  payment  within  a  later 
period. 

Then  arises  die  question  of  rankness  of  modus,  or 
whether,  supposing  that  the  money  payment  is  made  out 
to  apply  to  land  called  the  Park,  of  the  extent  of  327 
acres,  it  is  to  be  inferred  as  too  large  at  2J^d.  an  acre  ? 
Now  the  documents  relied  on  by  the  plaintiff  to  prove 
the  payment  to  have  an  origin  later  than  1 189,  are  Pope 
Nicolas's  Taxation,  the  Ecclesiastical  Survey,  the  Nonoe 
Rolls,  and  the  bailiff's  accounts.  The  payment  and  the 
rankness  being  matter  of  evidence,  if  a  jury  presumes 
that  the  payment  existed  from  time  immemorial,  rank- 
ness would  be  out  of  the  question,  for  the  amount  must 
have  entered  into  their  consideration  on  the  sub- 
ject of  immemoriality.  In  O'Connor  v.  Cookes,  (a) 
a  farm  modus  of  20/.  for  400  acres  (a  shilling  an 
acre)  appeared  to  Lord  Eldon  to  be  very  large.  It  was 
pressed  on  him  not  to  send  the  issue  down,  in  Lord 
KenfOfi'%  supposed  words,  Ui^tteprgwdices,  not  the  judg- 
ment of  a  jury.  (6)  But  Lord  Chancellor  Eldon  said, 
he  could  not  so  speak  of  the  constituted  tribunals  of  the 


(a>(VV€8.666.674. 


(6)  5  VwTero. 
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country,  and  that  he  should  send  it  down^  asking  them 
what  they  tbought,on  their  consciences^directed  by  their 
oaths.    The  modus  having  been  found  by  the  jury,  a 
new  trial  was  moved  for  on  one  ground,  among  others, 
that  sufficient  weight  was  not  given  to  Pope  Nicolas'u 
Taxation.    Though,  unfortunately,  different  Judges  at- 
tach different  credit  to  it,  I  never  heard  it  held  conclu- 
sive, but  left  to  the  jury,  with  more  or  less  respect,  to  be 
dealt  with  among  the  other  circumstances.    The  cause 
went  to  a  second  trial,  on  the  statement  that  further 
evidence  had  been  discovered,  making  it  questionable 
whether  the  district  covered  by  the  modus  was  not  a 
part  of  another  hamlet,*aiid  therefore,  whedier  the  mo- 
dus might  not  extend  to  a  larger  district  than  the  400 
acres.    The  jury  having  again  affirmed  the  modus  — 
the  Lord  Chancellor  refused  an  application  for  a  third 
trial,  and  made  a  decree  in  favour  of  the  modus,  (a) 
The  other  case  1  alluded  to  was  Fermar  v.  Loraine,  (b) 
a  farm  modus,  of  about  7d,  or  8d.  an  acre,  set  up  to  cover 
200  acres,  within  the  vicarage  of  Normanlofi  in  Leicester- 
sAtiv.    There  the  question  of  value  introduced  the  Tax-* 
aUon  of  Pope  Nicolas,  and  the  Ecclesiastical  Survey. 
The  vicar  undertone  to  demonstrate,  that  tithes  had  been 
taken  in  kind  since,  and  produced  a  lease  of  the  tithes  in 
Charks  the  Second's  time.     There  was  a  discussion 
whether  a  lease  of  the  tithes  would  not  be  the  proper 
mode  of  demising  or  conveying  them,  even  if  covered  by 
a  modus ;  but  the  Court  of  Exchequer  did  not  consider 
the  evidence  sufficient  to  prevent  the  case  from  going  to 
a  jury,  and  the  modus  was  established  by  the  verdict.  A 
new  trial  being  granted,  the  second  verdict  was  the 
same,  and  on  application  for  a  third  trial,  on  ground 
of  the  jury's  prejudices,  it  was  compromised.   There,  the 
evidence  being  stronger  on  the  subject  of  modus  than  in 
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(m)  8  V€i.  J.  534.       {h)  In  £xcb»qner,  ciud  6  Vvs.  668.  674. 
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1830.  this  case,  the  Court  required  a  verdict,  notwithstanding 
the  ancient  documents  produced;  and  in  O^Cormor  v. 
Cookes(a)  Ld.Eldon  having  no  doubt  the  modus  was  rank, 
acted  on  this  authority  in  sending  that  cause  to  issue« 
The  argument  of  rankness  is  therefore  disposed  of.  I  am 
not  embarrassed  with  the  consideration  that  this  may  not 
have  existed  immemorially,  though  it  did  cover  327  acres, 
and  amounts  to  2id,  an  acre  only ;  for  the  distinction  in 
those  cases  has  been  taken  between  what  was  called  a 
farm-modus,  and  a  modus  for  a  particular  article,  (&)  in 
which  latter  case  you  may,  by  reference  to  books,  pretty 
nearly  ascertain  the  value  of  the  article  at  the  particular 
time.  On  the  question  of  boundaries,  witnesses  were 
called  well  acquainted  with  the  premises  in  the  map,  who 
traced  the  boundaries  as  far  as  at  this  remote  period  can 
be  expected,  shewing  the  tract  called  AUesley  Park;  and 
as  Mr.  Botekr  properly  observed,  we  are  not  tied  down 
to  ascertaiq,  whether  this  was  the  ancient  park  or  not? 
The  simple  question  is.  Whether  the  identical  land  de- 
nominated AUesky  Park  was,  or  was  not,  covered  by  this 
money  payment.  Though  it  is  su^ested  that  mounds, 
having  the  appearance  of  fences,  are  thrown  up  in  a  par- 
ticular part  of  them,  which  would  have  much  circum- 
scribed the  district  of  land  which  it  at  one  time  con- 
tained, that  evidence  is  not  contradictory ;  for  there 
might  have  been  inclosures  in  the  park,  in  order  to  take 
hay.  In  one  inquisition  it  is  stated,  that  75  persons 
were  paid  regularly  for  turning  hay  in  the  park,  which 
would  therefore  have  been  in  part  inclosed  against  the 
incursions  of  the  wild  animals  said  to  have  been  there. 
Therefore,  these  internal  fences  do  not  appear  to  me  to 
go  any  way  to  negative  the  supposition,  that  what  is 
called  Allesley  Park  may  not  have  had  other  boundaries, 
or  to  destroy  the  evidence  of  those  witnesses  who  have 
traced  them.     The  local  position  of  the  land,  the  names, 

(a)  6  Vei.  674.  (ft)  See  8  Bum's  Bed.  Law,  bj  fyrwkUl,  464.  b. 
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and  all  the  other  cimumstances,  would  in  my  mind  in-  1830. 
duce  the  conclusion,  that  the  park  was  of  the  extent 
stated  ;  then  as  these  matters  have  become  obscure  from 
the  lapse  of  time,  it  was  for  the  defendant  to  shew 
clearly  that  the  presumption  in  favor  of  the  modus  was 
wrongy  and  that  he  had  negatived  its  existence  at  the 
only  period  to  which  the  law  refers  its  origin.  The 
boundaries,  therefore,  were  in  my  opinion  reasonably  as- 
certained. 

The  case  standing  thus  on  the  facts,  I  am  at  a  loss  to 
conceive  what  are  the  objections  to  the  Lord  Chief 
Baron's  direction  in  point  of  law.  It  is  not  often  made 
a  subject  of  complaint,  as  in  this  case,  that  the  Judge  has 
not  thrown  so  much  weight  into  the  scale  as  he  might 
have  done,  but  left  the  jury  to  form  their  own  opinion, 
stating  his  view  of  these  documents,  as  it  was  his  duty  to 
do.  Nothing  was  stated  to  which  I  do  not  fully  assent :  as 
no  ground  of  misdirection  is  made  out,  it  is  not  enough 
that  in  the  weight  of  evidence  some  matters  preponderate 
in  favor  of  one,  and  some  in  favor  of  the  other  party ; 
we  must  see  that  injustice  has  been  done  by  a  wrong 
conclusion  of  the  jury,  before  we  can  send  the  case  to  a 
new  trial. 

Rule  discharged. 
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Michaelmas  Term,  in  the  First  Year  of  the  Reign  of 
King  William  the  Fourth,  and  in  the  Year  of  our 
Lord  1830. 


No.  I.— Fees         No.  I. — In  pursuance  of  an  act  passed  in  the  first  year 
sWedwkir^     of  his  present  Majesty's  reign,  intituled ''  An  Act  for  the 

more  effectual  administration  of  justice  in  England  and 
Wales,"  It  is  ordered  by  the  Court,  That  the  several 
fees  hereunder  mentioned  shall  and  may  continue  to  be 
taken  by  the  sworn  and  side  clerks  of  this  court,  the 
same  being  for  duties  to  be  performed  by  them,  as 
officers  of  the  court,  similar  to  the  duties  of  the  other 
superior  courts :  And  it  is  further  ordered,  that  in  the 
taxation  and  allowance  of  costs,  such  fees  shall  be  dis- 
tinguished from  and  form  no  part  of  the  fees  and  charges 
which  shall  be  allowed  to  the  attomies  who  have  been, 
or  shall  be  admitted  to  practise  under   and  by   virtue 
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of  the  said  act,  but  the  same  shall  be  allowed  as        1890. 
disbursementa. 

The  fees  above  referred  to: 

[These  Fees  are  exclusive  of  the  Master's  Fees.] 

On  process  of  subpcena  ad  respondendum    -  £0  1  6 

Filing  affidavit  of  service  of  8ubp<Bna        -  0  10 

Attachment  for  not  appearing  to  subpcsna    -  0  1  6 

Alias  and  pluries  attachment,  each            -  0  16 
One  appearance  in  the  paper  book  for  one 

defendant 010 

For  every  additional  defendant         -        -  0  0  4 

On  special  bail  and  filing            -        -        -  0  4  4 

For  taking  bail  off  the  file  to  produce  in  court  0  10 
Filing  all  affidavits  (not  excepted  by  act  of 

parliam^t)  posteas  and  inquisitions     -  0  1  0 
Searching  for  all  writs,  affidavits,  and  pro- 

cesses»  each  time  per  term   -        -        -  0  0  4 
Searching  for  judgment  and  aU  matters  of 

record,  per  term           -        -        -        -  0  0  4 
Office  copies  of  all  affidavits  and  other  mat* 

ters  of  record,  per  folio          -        *        -  0  0  8 

Office  copies  of  all  rules,  per  folio    -        -  0  0  4 
On  taking  all  pleadings  out  of  the  the  office, 

Ad.  per  folio,  according  to  the  number  of 

folios  marked  on  the  pleading,  by  the 

party  filing  the  same,  per  foUo        -      -  0  0  4 

On  filing  declarations      -        -        •        -  0  0  4 
Inrolling  deeds  and  other  matters  requiring  to 

be  inroUed,  per  folio         -        *        -  0  0  4 

For  every  warrant  of  attorney      *        -        *  00  4 

For  entering  every  rule            *         -        -  6  0  4 
For  drawing  and  oopy  of  every  order  of  court, 

per  folio 008 

For  exemplifying  a  record,  per  folio  -        -  0  0  4 
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For  entering  a  certiorari  out  of  Chancery  0  3  4 

For  acknowledging  satisfaction  on  record  -        0  4  8 
For  every  release        -        -        -        -        -020 

For  entering  an  audita  querela         -         -        0  3  4 
For  attending  every  trial  at  bar   -        -        -     1  0  0 
For  every  exhibit  read  at  a  trial  at  bar      -        0  10 
For  entering  all  proceedings  on  writs  of  error, 

per  folio      -        -        -        -        -        -004 

For  enrolling  writ  of  error        -        -        -        0  6  8 
For  office  copies  of  all  pleadings  when  re- 
quired, per  folio    --        -        -        -004 

For  each  writ  of  supersedeas  on  an  attachment  0  10 


Clerk  of 
pleas. 


Office  hours 
in  office  of 
pleas. 


That  the  several  duties  for  which  fees  are  appointed 
in  the  said  schedule  shall  be  performed  by  the  sworn 
and  side  clerks  of  the  said  office  or  their  sufficient  de- 
puties or  deputy,  on  the  request  of  the  persons  now  or 
hereafter  admitted  to  practise  as  attornies  in  this  court, 
within  the  hours  and  times  hereinafter  appointed, 
whereupon  such  fees  as  aforesaid  shall  become  pay- 
able. .         . 

That  the  several  duties  heretofore  performed  by  the 
clerk  of  the  pleas  or  his  deputy,  at  the  instance  of  the 
sworn  or  side  clerks  of  the  office  of  pleas,  shall,  here- 
after, at  the  instance  of,  and  for  the  attornies  admitted 
as  aforesaid,  be  in  like  manner  performed  by  the  said 
clerk  of  the  pleas,  or  his  deputy,  on  payment  of  his 
lawful  fees  for  the  same. 

That  the  said  office  of  pleas  shall  be  kept  open  for 
business  every  day,  (Sundays,  Christmas  day.  Good  Fri- 
day, Easter  Monday,  Ascension  day,  and  Midsumtner  day, 
and  days  appointed  for  public  Feasts,  Thanksgiving,  or 
Fasts,  excepted)  from  the  hour  of  eleven  in  the  morning, 
till  three  in  the  afternoon,  and  from  five  o'clock  in  the 
afternoon,  till  nine  o'clock  at  night,  during  term,  and  for 
sixteefi  days  after  an  issuable  term,  and  for  ten  days 
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after  a  non-issuable  tenn^  and  at  other  times,  till  seven        1830. 
o'clock  in  the  evening.  ^-"v-^^ 

That  in  all  actions,  which  before  the  first  day  of  this  Appointment 

,.        .        1  .     ^  ,  .of  attomies 

present  term  were  pending  in  this  Courts  the  parties  in  actions 

plaintiffs,  or  defendants,  shall  and  may  be  at  liberty  to  P®°^^?,**®" 
apply  to  one  of  the  Barons  of  this  Court,  for  an  order  ap-  1830. 
pointing  any  person  who  shall  then  be  an  attorney  of 
this  court,  to  be  his  or  her  attorney  in  further  prosecu- 
ting or  defending  such  action,  upon  undertaking  to 
pay  the  sworn  or  side  clerk  previously  employed  by 
him  his  costs  incurred  in  such  action,  to  be  taxed,  if 
required,  by  the  master,  and  that  service  of  such  order 
on  the  opposite  party  or  parties,  or  his  or  her  attorney, 
shall  be  sufficient  notice  to  him  or  them  of  such  ap^ 
pointment. 

No.  11. —  It  is  ordered.   That  the  name  and  ad-  No.  II.— 
dress  of  the  attorney  issuing  any  writ  shall  be  indorsed  or  Jj^aated  "^ 
written  thereon,  and  also  that  the  day,  month,  and  year 
in  which  the  same  shall  be  issued,  shall  be  indorsed  or 
written  on  all  writs  hereafter  to  be  issued  in  the  office 
of  pleas  of  this  Court,  and  if  the  same  be  mesne  process 
other  than  a  writ  of  subpoena  ad  respondendum,  a  precipe  Precipe. 
or  particular  of  such  writ,  containing  the  county  into 
which  the  same  shall  issue,  the  names  of  every  party 
plaintiff,  and  defendant  therein,  the  time  of  the  return 
thereof,  the  name  and  address  of  the  attorney  issuing 
the  same,  and  the  day  of  the  date  on  which  the  same 
shall  be  so  issued,  shall  be  delivered  to  the  clerk  or 
deputy  clerk  of  the  pleas,  on  his  being  required  to  sign 
such  writ,  which  precipe  shall  be  duly  filed  on  files  to 
be  provided  by  the  said  clerk  of  the  pleas,  or  his  deputy, 
for  each  term  and  vacation,  according  to  the  county  into 
which  the  same  shall  be  issued,  and  if  such  process  be  Stibpeena  ad 
subpana  ad  respondendum,   and   process    of  conten^t  ^f*P^^^' 
thereon,  and  writ  of  supersedeas  thereon,  a  precipe  shall  Precipe. 
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Copy  of  ivh- 
pitna  to  be 
served  in- 
stead of  labely 


More  than 
four  defend- 
antsin  one 
action. 


Reco|^iiisaii- 
ces  of  bail. 


In  like  manner  be  left  with  the  sworn  or  side  clerks,  or 
their  deputies,  in  the  office  of  pleas,  containing  the 
names  of  every  party  plaintiiF,  and  defendant  therein, 
the  time  of  the  return  thereof,  the  name  and  address  of 
the  attorney  issuing  the  same,  and  the  day  of  the  date 
on  which  the  same  shall  be  issued,  whidi  shall  be  kept 
on  a  similar  file  by  the  sworn  and  side  clerks,  to  which 
precipes  any  attorney  of  this  Court,  or  his  clerk,  shall 
have  access  on  pdkymeat  of  the  fee  payable  in  respect 
thereof. 

That  a  copy  of  all  process  of  subpesna  ad  respondendum 
hereafter  to  be  issued  out  of  this  Court,  and  of  any  in- 
dorsement thereon,  shall  be  senred;  and  no  service  there- 
of riiall  be  effected  as  heretofore,  by  service  of  any  label 
or  other  minute  thereof. 

That  where  there  are  more  than  four  defendants  in  a 
joint  action  to  be  commenced  in  this  Court,  residing  in 
the  same  county,  the  whole  number  of  such  defendants 
shall  be  named  in  one  writ,  and  if  the  whole  number  of 
defendants  shall  appear  by  the  same  attorney,  and  at 
the  same  time,  the  names  of  all  the  defendants  shall  be 
inserted  in  one  appearance. 

That  all  recognizances  of  bail  in  actions  in  the  said 
office  of  pleas,  when  taken  or  allowed  by  a  Baron,  shall 
be  left  by  the  attorney  for  the  defendant  or  defendants 
with  the  sworn  or  side  clerks,  or  their  deputy,  in  the 
office  of  pleas  until  duly  allowed,  who  shall  enter  the 
same  in  a  book  to  be  kept  by  them  for  that  purpose, 
having  an  alphabetical  index  of  reference,  which  book, 
shall  be  Ofeia  lo  the  inspection  of  the  attorneys  so  ad- 
mitted as  aforesaid^  or  then  clerks,  and  notice  of  such 
bail  being  allowed  and  left  and  filed  in  ibe  said  office 
of  pleas,  with  the  names,  descriptions,  and  address  of  the 
bail  shall  be  given  by  the  attorney  for  the  defendant  or 
defaocbaits  to  the  attorney  for  the  plamtiff  or  plaintiffs, 
widun  tlie  times  presmbed  for  givmg  notice  of  bail  by 
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the  former  roles  of  this  Court,  and  proceedings  may  be        1830* 
thereupon  had  for  excepting  to  and  perfecting  such  bail       '^^^^ 
within  the  times,  and  in  like  manner  as  is  and  are  pre- 
scribed by  the  existing  rules  and  practice  of  this  court, 
except  so  &r  as  the  same  may  be  altered  by  the  present 
or  any  subsequent  rule  of  this  court 

That  on  every  appearance  to  be  entered  by  the  sworn  Appearances 
or  side  clerks,  as  officers  of  the  said  office  of  pleas,  they  ^^  books.  ^ 
shall  cause  to  be  put  the  name  and  address  of  the  at- 
torney at  whose  instance,  and  the  day  on  which  the 
same  shall  be  entered,  and  such  appearance  shall  be 
entered  by  the  defendant's  name  by  the  said  sworn 
clerks  in  proper  books,  having  an  alphabetical  index 
book  of  reference,  entered  by  the  plaintiff's  name,  to  be 
provided  by  the  clerk  of  the  pleas  for  each  term,  which 
books  shall  be  open  to  the  inspection  of  the  said  attor- 
nies  admitted  as  aforesaid,  and  their  clerks  without  fee 
or  reward. 

That  all  declarations  de  bene  esse  shall  be  filed  with  Declarations 
the  sworn  and  side  clerks  or  their  deputy,  and  shall  be  ^^giin/and 
entered  in  alphabetical  order,  in  proper  books  for  each  takiniroutof 
term,  to  be  kept  by  them  for  that  purpose,  which  books  /g^  p^  |^|  \ 
shall  at  all  times  within  office  hours  be  open  to  the  in- 
spection of  the  persons  admitted  to  practise  as  attomies 
of  this  court,  and  their  clerks,  without  fee  or  reward,  and 
the  declaration  so  filed  shall  and  may  be  taken  out  <^ 
the  office  by  the  defendant  or  his  attorney  upon  payment 
of  the  fees  payable  in  respect  ther^f. 

That  service  of  all  pleadings,   summonses,  orders,  Senriceof 
rules,  notices,  and  other  proceedings  heretofore  served  on  l^^^Saes 
the  sworn  or  side  clerks  at  their  seats  in  the  said  office  of  rules,  &c.  fcc 
pleas  shall  hereafter  be  served  upon  the  attorney  or 
attomies  of  the  adverse  party  or  parties,  by  delivering 
the  same  to  or  leaving  the  same  for  him  in  Uie  manner 
hereinafter  mentioned,  and  that  henceforth  no  entry  of 
any  notice  shall  be  required  to  be  made  in  any  book  to 
be  kept  in  the  said  office  of  pleas  as  heretofore. 
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That  the  clerk  of  the  pleas,  or  his  deputy,  shall 
forthwith  cause  to  be  prepared  a  proper  alphabetical 
book  for  the  purposes  aftermentioaed,  and  that  the  same 
shall  be  publicly  kept  at  the  office  of  the  clerk  of  the 
pleas,  to  be  there  inspected  by  any  such  attorney  as 
aforesaid,  or  his  clerk,  without  fee  or  reward ;  and  that 
every  attorney  admitted  in  this  Court,  and  residing  in 
London^  or  within  ten  miles  of  the  same,  shall  forthwith 
enter  into  such  book,  in  alphabetical  order,  his  name 
and  place  of  abode,  or  some  other  proper  place  in  London  ^ 
Westminster,  or  the  borough  of  Southwark,  or  within 
one  mile  of  the  said  office,  where  he  may  be  served  with 
notices,  summonses,  orders,  and  rules,  in  causes  de- 
pending in  this  Court ;  and  every  attorney  hereafter  to 
be  admitted,  and  practising  and  residing  as  aforesaid, 
shall  upon  his  admission,  make  the  like  entry ;  and  as 
often  as  any  such  attorney  shall  change  his  place  of 
abode,  or  the  place  where  he  may  be  served  with  no- 
tices, summonses,  orders,  and  rules,  he  shall  make  the 
like  entry  thereof  in  the  said  book.  And  that  all  no- 
tices, summonses,  orders,  and  rules,  which  do  not  re- 
quire personal  service,  shall  be  deemed  sufficiently 
served  on  such  attorney,  if  a  copy  thereof  be  left  at  the 
place  lastly  entered  in  such  book,  with  any  person  resi- 
dent at  or  belonging  to  such  place ;  and  if  any  such 
attorney  shall  neglect  to  make  such  entry,  then  the 
fixing  up  of  any  notice,  or  the  copy  of  any  summons, 
order,  or  rule,  for  such  attorney,  in  the  said  office  of 
pleas,  shall  be  deemed  as  effectual  and  sufficient  as  if 
the  same  had  been  served  at  such  place  of  residence  as 
aforesaid. 

.  That  in  all  cases  where  a  defendant  shall  have  ap- 
peared in  any  action  in  the  said  office  of  pleas,  and  in 
cases  where  the  plaintiff*  has  entered  appearance  there- 
in, according  to  the  statute,  and  the  defendant  shall,  by 
an  attorney  of  this  Court,  have  given  notice  in  writing, 
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to  the  attorney  for  the  plaintiff,  or  his  agent,  of  his  1830. 
being  authorized  to  act  as  attorney  for  such  defendant,  ^-^v-^^ 
all  proceedings,  notices,  summonses,  rules,  and  orders, 
which,  according  to  the  practice  of  this  court,  were  here- 
tofore delivered  by  the  sworn  or  side  clerk  of  the  other 
party,  plaintiff  or  defendant,  be  delivered  to  or  served 
upon  the  attorney  or  attorneys  of  the  other  party,  plain- 
tiff or  defendant,  and  that  all  notices,  &c.  shall  be  so 
served  or  delivered  before  nine  o'clock  in  the  evening. 

That  one  day's  previous  notice  of  the  time  of  taxing  Notice  of 
costs  upon  rules,  orders,  town  posteas,  and  inquisitions,  ^^^^^'^  ^^ 
and  a  copy  of  the  bill  of  costs,  and  affidavit  to  increase 
(if  any)  shall  be  given  and  delivered  by  the  attorney  or 
attomies  of  the  party  or  parties  whose  costs  are  to  be 
taxed,  to  the  attorney  of  the  other  party  or  parties  in  the 
same  action,  at  the  time  of  service  of  such  notice,  and 
that  in  the  cases  of  posteas  and  inquisitions  in  country 
causes,  the  notice  shall  be  given  two  days,  and  a  copy 
and  affidavit  delivered  two  days  before  such  taxation. 

That  upon  process  otquo  minus  and  venire  facias  per-  Time  for  de- 
sonally  served  on  a  defendant,  and  upon  all  writs  of  tional^  on 

distrinzas  whereupon   notice   pursuant  to   the   statute  ^toof^no 

,      ,    ,,  .  - ,  miniUj  venire 

7  &  8  Geo.  4.  c.  71.  shall  be  given   returnable  on  any  or  distringae. 

day  of  the  term,  the  plaintiff  shall  be  at  liberty  to  de- 
clare de  bene  esse  within  eight  days  after  the  return 
thereof,  or  on  appearance,  in  chief,  and  if  plaintiff  de- 
clare either  conditionally  or  in  chief,  in  London  or  Mid- 
dlesex, and  the  defendant  live  within  twenty  miles  of 
London,  the  defendant  shall  plead  within  four  days  Time  for 
after  such  declaration  shall  be  filed  or  delivered  with  jj,^  Smi^. 
notice  to   plead  accordingly  without  any  imparlance, 
and  in  case  the  plaintiff  declare  in  any  other  county,  or  In  country 
the  defendant  live  above  twenty  miles  from  London,  the 
defendant  shall  plead  within  eight  days  after  such  de- 
claration shall  be  filed  or  delivered,  with  notice  to  plead 
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accordingly,  without  aay  imparlance,  provided  such 
declaration  be  filed  or  delivered  on  or  before  the  last 
day  of  the  term  in  which  such  process  shall  be  return- 
able, and  rule  to  plead  be  duly  entered. 

That  on  application  by  a  defendant  or  his  bail  or  either 
of  them,  for  an  order  of  one  of  the  Barons  of  this 
Court  to  render  a  defendant  to  a  county  gaol,  it  shall  be 
specified  on  whose  behalf  such  application  shall  be 
made ;  the  state  of  the  proceedings  in  the  cause ;  for 
what  amount  the  defendant  was  held  to  bail,  and  by  the 
sheriff  of  what  county  he  was  arrested ;  which  facts  shall 
be  stated  in  the  order,  and  that  on  such  order  being 
lodged  with  the  gaoler  of  the  county  gaol  in  which  such 
defendant  was  so  arrested,  the  defendant  may  be  ren- 
dered to  his  custody  in  discharge  of  the  bail,  and  that 
on  such  lodgment  and  render,  a  notice  thereof,  and  of 
the  defendant's  being  actually  in  custody  thereon,  in 
writing,  signed  by  the  defendant  or  his  bsdl  or  either 
of  them,  or  the  attorney  or  agent  of  any  or  either  of 
ihom,  shall  be  delivered  to  the  plaintiff's  attorney  or 
agent,  and  thereupon  the  bail  for  the  said  defendant 
shall  be  wholly  exonerated  without  entering  any  exoner- 
atuf. 

And  that  if  a  defendant  shall  be  in  custody  of  the 
gaoler  of  the  county  gaol  of  any  coimty  in  England  or 
WaleSf  by  virtue  of  any  process  issued  out  of  any  of 
his  Majesty's  superior  courts  of  record,  he  may  be 
rendered  in  discharge  of  his  bail  in  any  action  depend- 
ing in  this  Court,  in  like  manner  as  is  hereinbefore  pro- 
vided for  a  render  in  discharge  of  bail,  and  thereupon 
the  bail  shall  be  wholly  exonerated  from  liability  as  such 
bail. 

That  hereafter  there  shall  be  two  days  appointed  for 
the  trials  of  causes  at  nisi  prim  in  term  in  London^  and 
the  like  in  Middlesex,  to  be  named  by  the  Lord  Chief 
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Baron  of  this  Court,  previous  to  the  commencement  of        1830. 
each  term,  and  that  on  such  nomination  the  said  Lord       '^"^'' 
Chief  Baron  shall  also  appoint  the  hour  at  which  the 
Court  will  sit  on  each  of  those  days. 

That  whenever  a  plaintiff  shall  rule  the  sheriff  on  a  Perfeetiog 
return  of  cepi  corpus  to  bring  in  the  body,  the  defendant  J^j^^"  ^ 
shall  be  at  liberty  to  put  in  and  perfect  bail  at  any  time 
before  the  expiration  of  such  rule,  and  that  the  plaintiff 
having  so  ruled,  the  sheriff  shall  not  proceed  on  any  as- 
signment of  the  bail-bond,  until  the  time  has  expired  to 
bring  in  the  body  as  aforesaid.(a) 

That  hereafter  all  special  bail  shall  be  justified  within  Time  for  jos- 
four  days  after  exception,  before  a  Baron  at  chambers,  "*y*"8»  "*"• 
as  well  in  term  as  in  vacation. 

No.  III. — Whereas,  by  an  act  made  and  passed  in  the  No.  III. » 
first  year  of  the  reign  of  his  present  majesty,  intituled  5^^i^w 
'^  An  Act  for  the  more  effectual  Administration  of  Jus-  4.  c.  70.  s.  14. 
tice  in  England  and  Wales:"  it  is  amongst  other  things 
enacted,  That  all  the  power,  authority  and  jurisdiction 
of  his  Majesty's  court  of  session  of  the  said  county  pa- 
latine of  Chester  and  of  the  Judges  thereof,  and  of  his 
Court  of  Exchequer  of  the  said  county  palatine,  and  of 
the  chamberlain  and  vice-chamberlain  thereof,  and  also 
of  his  judges  and  courts  of  great  session  in  the  princi- 
pality of  Wales,  shall  cease  and  determine  at  the  comr 
mencement  of  the  said  act,  and  that  all  suits  at  law  then 
depending  in  any  of  the  said  courts,  shall  be  transferred 
to  the  Court  of  Exchequer,  there  to  be  dealt  with  and 
decided  according  to  the  practice  of  the  said  Court  of 
Exchequer,  or  of  the  court  from  whence  the  same  shall 
be  transferred  according  to  the  discretion  of  the  court  to 
which  the  same  shall  be  transferred,  which  court  shaU, 
for  the  purpose  of  such  suits  only,  be  deemed  and  taken 

(•)  See  jLaM  v.  IFilfoii,  lupra,  pe.  SI. 
M   2 
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to  have  all  the  power  and  jurisdiction  to  all  intents  and 
purposes  possessed  before  the  passing  of  this  act^  by  the 
court  from  whence  such  suit  shall  be  removed. 

This  Court  doth  therefore  order,  that  as  to  all  suits  at 
law  depending  in  any  of  the  said  courts  on  the  twelfth 
day  of  October  last  past,  the  same  shall  be  dealt  with 
and  decided  according  to  the  practice  of  this  Court,  un- 
less this  Court  or  a  Baron  thereof  at  chambers  shall, 
upon  special  application  upon  notice  to  an  adverse  party, 
otherwise  direct 

And  it  is  further  ordered,  that  where  process  shall 
have  been  served,  and  the  plaintiff  shall  not  have  de- 
clared, that  the  plaintiff  shall  be  at  liberty  to  declare  on 
all  process  returnable  before  or  in  the  present  term,  or 
before  or  in  next  Hilary  term,  or  the  vacation  following 
the  same,  as  if  the  same  as  to  all  process  returnable  be- 
fore the  end  of  this  present  term,  had  been  made  return- 
able in  the  present  term;  and  as  to  all  process  returnable 
between  the  end  of  the  present  term  and  the  vacation 
next  following  next  Hilary  term,  as  if  the  same  had  been 
returnable  of  next  Hilary  term ;  and  the  defendant  shall 
appear  to  such  process,  or  put  in  bail  thereto  within 
eight  days  after  notice  of  this  rule  as  to  writs,  the  return 
days  whereof  shall  then  be  past ;  and  as  to  writs  return- 
able after  the  end  of  the  present  term,  within  six  days 
after  the  same  shall  be  returnable,  and  the  defendant 
shall  be  at  liberty  to  give  a  rule  to  declare,  and  in  default 
of  declaration  to  sign  non  pros  accordingly. 

And  it  is  further  ordered,  that  in  all  cases  in  which  a 
declaration  hath  been  delivered  or  filed  in  the  Court  of 
Sessions,  a  certificate  thereof  shall  be  obtained  under 
the  hand  of  the  late  Prothonotary,  or  late  deputy  Pro- 
thonotary  of  the  court  in  which  the  same  shall  be  filed, 
and  be  verified  by  affidavit  to  be  entitled  in  this  Court, 
and  such  certificate  and  affidavit  shall  be  filed  with  the 
deputy  clerk  of  the  pleas  without  fee  or  reward,  and  the 
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plaintiff  shall  thereupon  be  at  liberty  to  give  a  rule  to  1830. 
plead,  and  in  default  of  plea  to  sign  judgment  in  like  '^^^' 
manner  as  if  the  declaration  had  been  filed  in  this  Court, 
an  appearance  having  been  first  duly  entered  in  this 
Court,  if  the  same  shall  not  have  been  entered  in  the 
said  court  in  which  such  suit  was  commenced,  and  each 
party  shall  be  at  liberty  to  plead,  reply,  or  take  any  sub- 
sequent proceeding,  and  to  rule  an  adverse  party  to 
proceed  in  such  action,  as  if  the  same  action  had  been 
originally  commenced  in  this  Court,  but  that  no  judg- 
ment shall  be  signed  for  want  of  declaration,  plea,  repli- 
cation or  other  proceeding,  until  a  rule  to  declare,  plead, 
reply,  rejoin,  &c.  shall  have  been  first  given  in  the  office 
of  pleas  of  this  Court,  and  demand  of  declaration,  plea, 
replication  or  other  proceeding  in  writing,  served  on  the 
adverse  party  or  his  attorney  according  to  the  practice 
of  this  Court,  so  many  days  before  such  judgment  shall 
be  signed,  as  the  practice  of  this  Court  requires  upon 
rules  to  declare,  plead,  reply,  rejoin,  &c. 

And  it  is  further  ordered,  that  in  case  any  interlocutory  interlocatory 
or  final  judgment  shall  have  been  signed  in  any  of  the  ®^  ^^/"^" 
said  courts  abolished  by  the  said  act,  the  plaintiff,  on  in  any  court, 
filing  a  certificate  thereof  as  aforesaid,  shall  be  at  liberty  i  w.4.  c.*^ 
to  proceed  thereon  in  like  manner  as  if  such  judgment 
had  been  signed  in  this  Court,  but  that  in  case  process 
of  execution  shall  issue  on  any  final  judgment  signed  in 
any  court  aboUshed  by  the  said  act,  it  shall  be  stated  in 
such  process  in  what  court  final  judgment  was  so  signed 
as  aforesaid. 

And  it  is  further  ordered,  that  any  proceeding  taken  Continning 
in  any  court  abolished  by  the  said  act,  may  be  continued  JJich^cIroTte*" 
by  way  of  suggestion  in   this  Court,  such  suggestion  by  sogges- 
being  subject  to  correction  upon  a  summons  for  the  pur- 
pose by  any  of  the  Barons  of  this  Court. 

That  in  case  any  process  shall  have  issued  out  of  any  Sheriffs  may 
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RUUSS  AND  ORDERS,  &c. 

of  the  courts  abolished  by  the  said  acty  the  sheriff  to 
whom  the  same  may  have  been  issued,  may  be  ruled  to 
return  such  process  into  this  Court  in  like  manner  as  if 
the  said  process  had  been  returnable  in  this  Court,  and 
if  such  sheriff  shall  have  made  a  return  to  the  said  court 
so  abolished  as  aforesaid,  or  shall  make  a  return  to  this 
court  otcqncorpuSf  he  may  be  ruled  in  Uke  manner  to 
bring  in  the  body,  and  process  so  issued  as  last  aforesaid 
may  be  returned  to  this  Court  by  the  sheriffs  of  the 
county  t)f  Chester,  coimty  of  the  city  of  Chester  and 
principality  of  Waks,  in  like  manner  as  if  the  same  had 
been  returnable  in  this  Court 


/  / 
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Tratman  against  Carrington,  Clerk. 

/^ASE  against  the  vicar  of  Berkeley  for  not  taking  away  Where  the 

the  tithe  of  calves  duly  set  out    The  first  count  al-  onSv^^is^ 
leged  that  the  vicar  was  entitled  to  have  tithes  of  calves  ascertained, 
dropped  and  produced  upon  a  certain  farm  and  lands  in  I3  the  only 
the  parish,  by  the  cows  of  the  tenants  and  occupiers  of  o"®  *o  which 
the  said  farm  and  lands  for  the  time  being,  by  them  kept  owner  is  at 

and  depastured   thereon — "  that  is  to  say,  one  calf  co™n>on  law 
11  i*  till  entitled;  no- 

where the  number  of  calves  so  dropped  and  produced  tice  of  the 

shall  amount  to  seven  and  not  exceed  ten  calves,  and     .      i5*°^ 

'  given  him : 

where  the 
order  of  hirth  is  not  ascertained,  he  is  to  have  one  of  average  quality. 

A  parochial  custom  of  tithine,  by  which  the  tithe  owner  had  one  c^  out  of 
ten  or  seven,  each  calf  to  be  kept  by  the  occupier  five  weeks  if  fallen  before 
3rd  May ;  if  aftor,  to  be  kept  one  month ;  is  good. 
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1831.  so  progressively  one  calf  in  like  manner  in  every  sub- 

^■**"^'^^  sequent  number  of  caWes  amounting  to  seven,  and  not 

9.  exceeding  tea  calves,  as  the  case  may  be,  which  may  be 

Carrington.  jj.Qppgj  ^^^  produced  as  aforesaid,  over  and  above  the 

first  number  of  ten  calves,  which  may  be  so  dropped 
and  produced  in  and  upon  the  said  farm  and  lands,  by 
the  cows  of  the  tenants  and  occupiers  for  the  time 
being  of  the  said  farm  and  lands,  and  so  by  them  kept  and 
depastured  in  and  upon  the  same,  in  each  respective 
year,  each  and  every  such  tithe  calf,  as  the  case  may  be, 
to  be  kept  by  the  said  tenants  and  occupiers  of  the  said 
farm  and  lands,  five  weeks,  if  fallen  before  the  third 
day  May  in  each  and  every  respective  year;  and  if 
fallen  after  the  third  day  of  May  in  each  and  every 
such  year,  to  be  kept  but  one  month ;  to  wit,"  8cc.  It 
then  averred  the  tenants  duty  to  set  apart  and  keep 
tithe  calves  accordingly,  and  the  vicar's  duty  to  take 
them  away  at  the  end  of  the  above  respective  periods ; 
and  that  plaintiff  in  1829  had  thirty  calves  dropt  on 
the  farm.  It  then  proceeded  to  allege  the  dates  of  birth 
of  the  tenth,  twentieth,  and  thirtieth  calves,  and  the 
respective  notices  of  each  birth,  to  the  defendant — that 
each  was  kept  five  weeks  (being  dropt  before  the  third 
of  May),  and  that  the  vicar  had  notice  to  take  away 
the  calf  at  the  end  of  five  weeks  from  the  birth  of  each. 
— Breach,  that  defendant  did  not  take  the  calves  away, 
but  suffered  them  to  remain  on  the  plaintifi^'s  farm ;  by 
means  whereof  they  encumbered  plaintifi^'s  land,  mixed 
with  his  other  cattle,  fed  on  his  grass,  and  put  him  to 
expence  in  the  feeding,  care,  and  attendance  on  them. 
There  were  five  other  counts. —  Plea  general  issue. 

At  the  trial  before  Allan  Park,  J.  at  the  Gloucestershire 
summer  assizes  in  1830,  the  plaintiffs  produced  from 
the  bishop's  registry  a  terrier  dated  in  1800,  signed  by 
Earl  Berkeley  as  patron,  the  defendant  as  vicar,  and  a 
considerable  number  of  occupiers  of  land  in  the  parish. 
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By  its  title  it  appeared  to  be  a  terrier  of  all  the  tithes        1831. 
anciently  accustomed  to  be  taken  by,  and  paid  to,  the      j^^^^j^ 
Ticar  of  Berkeley, ''  as  appeared  to  us  (the  parties  signing)  •• 

by  an  ancient  terrier  thereof,  bearing  date  9th  May, 
1683,  now  produced  to  t/s,  and  which  said  terrier  im- 
poseth,  that  is  to  say,  inter  alia,  For  every  milch  cow 
Id.;  one  calf  out  of  ten  or  seven,  each  calf  to  be  keptfioe 
weeks  if  fallen  before  the  third  day  of  Msy,  if  fallen  after 
the  third  day  of  May,  to  be  kept  but  one  month ;  for  odd 
calyes,  either  under  or  above  a  tithe,  for  every  one  that 
is  weaned  one  halfpenny,  and  for  every  one  of  such 
sold,  one  penny  out  of  every  shilling,  for  which  each  calf 
k  sold  is  due  to  the  vicar." 

It  was  proved  that  the  terrier  of  1682  had  been 
searched  for  in  numerous  places  of  probable  deposit 
without  success.  Evidence  of  reputation  was  also 
given  to  support  the  mode  of  tithing  calves  laid  in  the 
declaration.  In  1829  the  plaintiff  had  thirty-six  calves 
diopt  from  cows  feeding  on  land  in  his  occupation,  in 
the  parish  of  Berkeley,  The  tenth,  twentieth,  and 
thirtieth  were  respectively  dropped  in  March;  each  was 
then  set  apart  and  ran  with  its  mother  five  weeks.  Im- 
mediate notice  of  the  birth  was,  in  each  instance,  given 
to  the  defendant ;  and  after  it  had  been  kept  five  weeks, 
he  received  notice,  that  the  calf  had  been  set  out,  and 
to  take  it  away.  The  defendant  not  having  complied 
with  either  notice,  the  three  tithe-calves  were  kept  in 
the  house  for  the  next  fortnight  on  hay,  grass  and  water, 
and  were  afterwards  turned  out  with  the  defendant's  other 
cattle.  The  other  calves  were  sold  before  five  weeks 
old,  having  been  fed,  during  that  time,  apart  from  the 
dams,  on  skimmed  milk,  hay  and  water,  except  during 
the  first  three  or  four  days.  It  was  proved,  that  the 
practice  of  calves  running  with  their  dams,  was  not  only 
injurious  to  the  farmer  in  the  loss  of  milk  which  would 
otherwise  be  brought  to  the  pail,  but  in  its  gradual 
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1831.       diminution  during  the  period  of  the  calf's  suction,  from 
Tratman      ^^®  being  not  wholly  drawn  off  as  at  the  regular  times 

«'•  of  milking^.     The  expence  of  keep  and  attendance  on 

Carrinoton.  °  ^  ^ 

the  three  tithe-calves,  from  the  time  each  attained  the 
age  of  five  weeks,  was  proved  to  be  Ss.  a  week  each. 
It  also  appeared,  that  in  that  part  of  the  country, 
calves  dropped  at  the  above  periods  might  be  very  well 
weaned  from  the  cow  at  five  weeks  old,  and  that  the 
three  calves  in  question  were  fine  healthy  animals. 

At  the  trial  it  was  contended  for  the  defendant,  that  the 
proper  time  for  ascertaining  the  tithe  animal  was  not  at 
the  time  of  birth  of  the  seventh,  tenth,  &c.,  but  at  the 
time  when  the  whole  ten  being  weaned  or  ready  to  be 
weaned,  and  to  live  without  the  dams,  the  tithe-calf  was 
by  law  to  be  set  out.  Welch  v.  UppilL  (a)  No  question 
of  the  immemoriality  of  the  practice  of  tithing  in  the 
parish  considered  qud  custom  arose  on  the  pleadings ;  (6) 
and  the  learned  Judge  left  it  to  the  jury  to  say  whether 
it  was  a  reasonable  practice,  (c)  Verdict  for  plaintiff, 
damages  17/.  for  the  expences  of  keep,  &c. 

Curwood  in  last  Michaelmas  Term  obtained  a  rule  to 
enter  a  nonsuit. 

Ludlow,  Seijt.  shewed  cause  in  that  term. — First,  The 
particular  manner  o(  Hettmg  out  the  tithe  of  calves  in  this 
parish  is  good,  and  the  difference  between  it  and  the  com- 
mon law  mode  is  in  favour  of  the  vicar,  who  is  entitled  to 
the  last  calf  exceeding  the  sixth,  where  there  are  only 
seven,  eight,  or  nine  in  all.  Where  there  are  ten,  the 
tenth  is  the  first  tithe  payable.  Where  there  are  seven- 
teen, eighteen,  or  nineteen  calves,  the  tenth  and  seven- 
teenth are  the  tithe-calves.     Where  twenty,  the  tenth 

(a)  1  Br.  &  B.  S4. 

(fi)  See  Knight  w.  HaUmf,  in  error,  2  B.  &  P.  188, 9. 

(«)  See  Bidfard  ▼.  Samb$U,  per  Eyre,  C.  B.  Gwill.  1068. 
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luid  twentieth;  and  on  the  same  principle  in  larger  1831. 
numbers.  In  Lee  v.  Collins,  {a)  a  modus  in  lieu  of  tithe  tbatm am 
in  kind  of  calyes,  to  pay  one  calf  out  of  seven,  and  a 
halfpenny  for  each  calf  if  fewer  than  seven,  was  held 
good.  In  Comym's  Digest,  tit.  Dismes^  (H.  6.)  a  pro- 
vincial canon,  A.  D.  1305,  is  set  forth,  prescribing  a 
nearly  similar  mode  of  tithing  in  cases  where  the  number 
of  lambs  is  under  ten ;  and  Anonymousy  Cro.  Car.  403., 
is  there  cited  as  an  authority,  that  the  manner  of  pay- 
ment by  common  law  is  generally  conformable  to  the 
canon. 

The  time  at  which  the  tithe-owner's  right  to  the 
tithe  of  animals  accrues,  is  as  soon  as  they  are  dropped. 
The  time  of  setting  out  and  taking  away  such  tithe 
is  not  till  it  is  iit  to  live  by  natural  means  without 
the  dam.  (b)  For  the  tithe-owner's  inchoate  right  to 
the  particular  animal  is  accompanied  by  a  right  to  its 
nutrition  till  that  period,  as  appears  by  the  Canon  in- 
certi  temporis,  cited  in  Comyn's  Digest,  tit.  Dismes, 
(H.  6.),  **agni,  vituli,  pulli,equini  et  alii  fadus  decimaks 
decimentur  habitatione  ad  loca  ubi  nutriuntur  et  oriun- 
tur."  When  the  tithe  animal  can  live  without  the 
dam,  the  tithe-owner's  right  is  complete,  and  after 
notice  be  must  take  it  away.  Taking  the  rule  of 
common  law  to  follow  that  of  the  canon,  the  oc- 
cupier must  set  out  an  average  animal,  (c)  In  Welch 
V.  Uppill  (c)  the  question  was,  whether  a  lamb  yeaned 
before  25th  March  was  included  in  a  composition 
ending  that  day,  and  the  Court  held  it  was ;  for  the 
rector's  right  accrued  on  its    being    yeaned,   though 

(a)  1  Roll.  Ab.  648. 

(6)  See  the  jodf^ent  of  RUhardton,  J.  in  Wekh  ▼.  UppUl,  S  Br.  &  B. 
91, 92.  And  cAsei  collected  in  3  Born'iEco.  L.  498,499.  mrfu,  8tb  Ed.  Gibi. 
Cod. 678. 

(c)  RebaflTat,  Qoiest.  6.  20.,  cited,  1  Eagle  on  TiUiet,  370  n. 

(d)  1  Br.  &  B.  84. 
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1831.       i^  could  not  be  set  out  till  able  to  live  without  the 
dam.  (a) 


^«.  On  the  point  of  view,  stat  2  &  3  Ed.  6.  c.  1 3.  s.  2.  enacts 

€aerimotom.  ^Yi^^  j^  gjjjji  Y)e  lawful  for  tithe  owners  to  view  and  see  their 

(praedial)  tithes  to  be  justly  and  truly  set  forth  and  se- 
vered from  the  nine  parts  ;  but  though  Wilson  v.  Bishop 
of  Carlisle  (6),  and  Christian  v.  Wren  (c)  seem  to  es- 
tablish the  tithe  owners'  common  law  right  to  the  '*  view 
and  touch"  of  the  nine  parts  not  set  out  of  wool,  which 
is  not  strictly  a  prsedial,  but  only  a  mixed  tithe,  those 
decisions  do  not  apply  to  cases  of  the  young  of  ani- 
mals, where  the  individual  thing  to  be  set  out  is  desig- 
nated in  its  substantive  integrity,  to  be  the  seventh,  tenth, 
8&C.  According  to  Sir  Thomas  Plumer's  dictum  in  Bear- 
block  V.  Tyler  (d),  tithe  of  calves  is  a  mixed  tithe,  not 
praedial  arising  from  the  land,  but  from  animals  fed  on 
the  land.  That  learned  judge  proceeds  to  say,  that  as 
to  the  young  of  animals,  the  tithe  owner  is  entitled  to 
the  tenth  part  of  the  thing  itself,  for  it  is  of  importance 
to  remember  that  the  law  does  not  recognize  tithe  in 
money,  and  it  is  only  from  necessity  that  money  is  had 
recourse  to,  when  the  number  is  under  ten.  If  the  above 
and  the  rest  of  his  holding  as  reported  be  law,  it  would 
follow  that,  instead  of  the  whole  of  every  tenth  calf,  the 
tithe  owner  would  be  entitled  to  the  undivided  tenth  of 
every  calf,  and  a  farmer  having  thirty  calves  dropped 
at  different  periods  of  the  year,  could  not  sell  any  till 
all  thirty  were  in  a  state  in  which  the  youngest  was  fit 
to  be  weaned.  The  same  hardship  would  arise  from  the 
right  here  contended  for  by  the  vicar  to  view  all  the 
calves  together,  however  different  in  age,  in  order  to 
the  setting  out  the  tithe  calves.  Nor  could  the  farmer 
safely  resort  to  the  artificial  mode  of  nourishment  by 

(a)  SemhU,  on  the  same  food  u  the  dam.     See  the  caiet  collected  bj 
Sir  Thos.  Phtmer,  in  Bearbloch  w,  Tyler,  1  Jacob's  R.  567. 
(6)  Hobart,  107.  T.  13  Jac.  (c)  Baoborj,  SOI. 

(rf)  1  Jae.  566. 
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skimmed  milk,  which  affords  him  the  profit  of  his  dairy,        1831. 

but  must  suffer  all  his  calves  to  run  at  large  with  their      teatman 

dams  till  the  youngest  is  five  weeks  old.    The  right  to 

a  view  or  comparison  of  the  tenth  with  the  other  nine 

parts  does  not  always  belong  to  the  tithe  owner,  even 

in  the  case  of  inanimate  tithe.     Thus  the  tithe  of  milk 

is  to  be  paid,  not  by  the  tenth  part  of  every  meal,  but 

by  the  tenth  morning's  and  the  tenth  evening's  meals 

of  milk  entire,  (a) 

Curwoody  in  support  of  the  rule. — No  case  decides 
that  the  tenth  bom  calf  is  ascertained  to  be  the  tithe 
animal  at  the  time  of  its  birth,  or  that  the  right  to  a 
specific  animal  arises  before  the  time  for  setting  out, 
viz.  when  weaned  or  severable  from  the  dams.  The 
tithe  owner  is  tenant  in  common  with  the  occupier  of 
an  undivided  moiety  of  each  animal  till  the  last  men- 
tioned period.  The  general  principle  of  tithing  mere 
prsedial  tithe — viz.  that  the  tithe  owner  is  entitled  to  an 
opportunity  of  separating  the  part  set  out  from  the  other 
nine  parts,  and  comparing  it  with  them, — appears,  an4 
is  not  contradicted  by  any  decision  as  to  this  mixed 
tithe  of  the  young  of  animals.  The  only  difficulty 
in  applying  the  rule  arises  from  the  artificial  treat- 
ment of  the  occupier's  calves,  in  order  to  secure  the 
most  milk  for  the  dairy,  instead  of  suckling  them 
by  the  dams  as  is  usual  in  the  case  of  lambs. — 
[Bayky  B.  Do  you  contend  that  the  occupier  is 
bound  to  have  all  his  young  titheable  animals,  e.  g. 
calves,  colts,  pigs,  8cc.,  suckled  by  their  mothers  till  fit 
in  the  course  of  nature  to  live  without  their  milk?  That 
is  an  important  question.] — It  is  sufficient  that  the  oc- 
cupier is  strongly  induced  to  practise  fraud  on  the  tenth 

(a)   See  Baob.  20.  and  cases  collected,  TjrwhiU's  note  to  S  Dimi's 
Ecc.  L.  513. 
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1831.        animal,  if  fore-known  to  be  such  by  its  order  of  birth. 
Tratman      ^  former  who  adopts  a  more  profitable  course  of  manage- 
V.  ment  as  to  the  other  nine  calves,  has  a  strong  interest 

against  the  life  of  the  tenth,  who  deprives  him  of  its 
mother's  milk  by  running  with  her  (a) ;  for  should  it  die, 
the  dam's  milk  would  be  saved  to  the  occupier  if  it  be- 
longed to  the  tithe-owner  from  its  birth.  The  mere  in- 
ducement to  fraud  is  held  sufficient  to  overturn  a  custom 
of  tithing.  Thus  a  custom  of  tithing  hops  by  the  tenth  bill 
or  row,  (6)  and  com  by  the  tenth  land,  always  beginning 
to  count  at  the  first  land  next  the  church,  (c)  were  held 
bad;  for  as  the  spots  on  which  the  tithe  would  grow  were 
thus  fore-known  they  might  be  less  manured,  and  the 
fact  whether  cultivation  was  or  was  not  so  accommo- 
dated, was  not  considered  material.  The  order  of  birth 
of  lambs  would  be  very  difficult  to  ascertain,  numbers 
being  yeaned  in  one  night,  therefore,  this  tithe  is  com- 
monly taken  in  <]xi«Ftng  them,  when  weaned,  under  a 
yoke  or  through  a  wicket  In  Bearblock  v.  Tyler^  (d) 
Sir  T.  Plumer  says,  that  ''when  the  (there  mentioned) 
thirty  calves  were  born,  the  tithe  owner  was  entitled  to 
$ome  three  of  them,  I  say  some  three,  because  till  they 
are  set  out  he  cannot  have  a  right  to  any  particular 
ones,  but  he  has  a  general  inchoate  right  to  three  ;  they 
are  his  property,  and  the  farmer  is  bound  to  set  them 
out  for  him.     It  makes  no  difference  that  it  is  not  ascer- 

(a)  It  WM  not  mooted  whether  the  oocDpier  wm  boDod  to  let  the  tenth 
calf  roD  with  the  dam,  taking  her  whole  milk.  Qn,  Whether  it  would  uot 
be  f  nfficient  to  bare  fed  the  tenth  calf  in  any  leti  wastefal  manner  in  which 
other  oalret  intended  for  the  bntcher  bj  the  oocopitr  were  fed,  so  as  to 
give  the  tithe  owner  a  calf  fit  to  be  reared  or  killed  at  the  time  of  setting 
it  on|?  Bot  §€mhU,  it  woold  not  soffice  to  feed  the  tenth  calf  as  if  it  was 
merelj  intended  to  be  r§ar§d, 

(»)  Knight  t.  HaUey,  2  B.  &  P.  172. 

(e)  SiMi  ▼.  Goodluele,  1  Leon.  99.  Moor.  913.  S.C.  cited  jmt  cur, 
2  B.  &  P.  203. 

(d)  1  Jacob's  Reports,  S66. 
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tained  which  of  them  he  is  to  have.    The  fanner  cannot        1831. 
sell  them,  for  if  he  does,  he  sells  three  which  belong      t^x,^!, 
to  the  tithe  owner,"    The  consequence  of  that  jade-  »• 

ment  is,  that  fanners  must  keep  the  calves  till  weaned, 
and  cannot  seU  them  as  sucklers  (a).  In  this  case,  the 
other  thirty-three  calves  were  sold  before  the  age  at 
which  the  tithe  could  have  been  set  out^  so  that  the  tithe 
owner  had  no  opportunity  of  comparing  them  with  the 
tenth,  twentieth,  and  thirtieth. 

Cur.  adv.  vtdt. 

Bayley  B.  now  delivered  the  judgment  of  the  Court  1831. 
— ^This  was  an  action  against  the  tithe  owner,  the  vicar 
of  Berkeley,  for  not  taking  away  the  calves,  and  the  only 
question  was,  whether  they  were  duly  set  out.  The 
plaintiff  insisted,  that  the  tenth  calf  in  the  order  of 
birth  was  the  tithe  calf,  and  that  as  each  tenth 
calf  was  dropped,  he  gave  the  defendant  notice. 
The  defendant  urged,  that  the  plaintiff  was  to  keep 
aU  his  calves  until  there  was  a  tenth,  that  the  defendant 
might  have  the  opportunity  of  seeing  all  of  them  toge- 
ther, and  that  then  the  plaintiff  was  to  set  out  for 
him  one  of  the  ten  of  an  average  goodness  with  the 
rest;  and  relied,  first  upon  the  practice  of  tithing 
hay,  com,  and  other  things,  where  the  whole  ten  parts 
must  be  left  tiU  the  parson  may  have  the  opportunity  of 
seeing  whether  what  is  set  out  for  him  as  the  tenth,  is 
really  a  tenth  or  not ;  and,  secondly,  upon  an  expres- 
sion of  Sir  Thomas  Plumer  in  the  cause  of  Bearblock 
V.  Tyler. 

Where  the  tithe  is  to  be  taken  of  what  constitutes 
one  entire  crop,  where  all  the  ten  parts  are  produced, 
cut  and  prepared  at  the  same  time  and  in  the  same 
manner,  it  is  no  unreasonable  restraint  upon  the  farmer 

(a)  Sec  1  Jacob*!  R.  568. 
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183 L       to  be  obliged  to  leave  his  hay  or  com  upon  the  land  till 
^'^        the  tithe  owner  may  have  the  opportunity  of  seeing  the 
•.  whole,  and  it  is  only  giving  a  reasonable  security  for  his 

being  fairly  dealt  with  to  require  that  he  should ;  accord- 
ingly^ the  law  does  so  require*  But  is  there  any  analogy 
between  the  case  of  hay  and  com»  and  that  of  calves  ? 
Calves  may  be  dropped  at  different  periods  of  the  year, 
and  there  may  be  a  very  long  interval  between  the  ear- 
liest and  the  latest.  If,  for  instance,  nine  are  dropped 
in  March  and  the  tenth  at  the  latter  end  of  the  year, 
is  the  farmer  to  be  compelled  to  keep  the  nine  until  the 
tenth  is  dropped  ?  Would  it  not  be  most  unreasonable 
that  he  should  ?  Again,  though  the  tithe  is  due  the 
moment  the  calf  is  dropped,  the  farmer  is  bound  to  keep 
it  till  it  will  live  of  itsdf  upon  what  is  the  mother's  na- 
tural food*  Is  then  the  farmer  to  be  bound  to  keep  the 
other  nine  in  the  same  way  1  He  may  wish  to  sell  his 
nine  that  they  may  be  suckled  by  other  cows,  or  he  may 
wish  to  dry  nurse  his  own*  Why  should  he  be  re- 
strained ?  If  the  law  has  restrained  him  he  must  sub- 
mit ;  but  when  the  question  is»  whether  the  law  has  or 
has  not  restrained  him,  the  inconvenience  which  would 
result  from  the  restraint  ought  to  be  considered.  We 
must  therefore  see  whether  the  law  has  restrained  him 
or  not. 

Gibson f  in  his  Codex,  p.  708.  says,  ^'  the  tenth  calf  is 
due  to  the  parson  of  common  right."  Bum,  in  his  Ec- 
clesiastical Law,  adopts  the  same  rule  from  Gibsofi,  who 
(p.  708.)  lays  down  the  same  rule  as  to  colts.  In  Brown-- 
low  and  Goldsborough's  Reports,  126.  Mich.  9Jac.  1. 
'^  Dower  was  demanded  of  the  third  part  of  tithes  of 
wool  and  lambs,  and  it  was  asked  how  the  sheriff  should 
deliver  seisin,  and  the  Court  held,  the  best  way  was  to 
deliver  the  third  part  of  the  tenth  of  wool,  and  the  third 
tenth  lamb,  namely,  the  thirtieth,"  plainly  importing 
that  the  Court,  at  that  pelriod  of  time,  considered  that. 


Carrington. 
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though  you  were  to  have  a  tenth  of  that  which  was  in        183  L 

bulk,  yet,  when  you  came  to  animals,  the  tenth  was  the      ^^^^^' 

animal  which  the  tithe  owner  was  entitled  to  take*    As  «. 

to  lambs,  the  times  of  birth  are  near  together,  and  there 

is  likely  to  be  more  difficulty  in  ascertaining  the  older 

of  birth.     In  an  anonymous  case  in  Cro.  Car.  403.,  a 

custom  was  alleged  as  to  lambs,  that  if  there  were  seven, 

eight  or  nine,  the  parson  should  have  the  seventh,  or 

the  eighth,  or  the  ninth,  upon  certain  terms ;  and  if 

there  were  ten,  the  parson  should  have  the  tenth ;  and 

Berkeley  and  JoneSf  Js.  treated  the  custom  as  valid, 

saying  the  canon  law  was  so.     In  Ermte  v.  Watts  (a) 

Hil.  9  W.  8c  M.  upon  a  bill  to  establish  different  mo- 

duses  and  modes  of  tithing,  that  as  to  tithing  calves 

was,  **  the  vicar  to  have  every  tenth  calf  in  kind,  and 

where  there  are  but  seven,  the  vicar  to  have  the  seventh^ 

making  a  specific  payment,''  which  mode  of  tithing  was 

confirmed  and  established.    In  BrwUdow  v.  Edmunds  (6) 

a  custom  was  established,  by  which  (as  there  alleged), 

if  the  parishioner  had  ten  lambs,  the  tenth  was  due  to 

the  rector  on  St.  Mark's  day ;  and  if  there  were  seven, 

eight  or  nine,  he  was  to  have  one,  but  the  authority  of 

that  case  as  to  lambs  is  weakened  by  what  is  also  stated 

in  the  same  case,  that  if  there  were  ten,  the  parishioner 

was  to  choose  two,  and  then  the  rector  was  to  choose 

his.     Bell  V.  Curxon,  Hil.  8  W.  3.  says,  '<  InhabitanU 

having  ten  calves,  to  pay  one;  and  if  seven,  to  pay 

one.''    Now  that  does  not  say  the  **  tenth."    So  Gibson, 

708.  states  a  custom  as  good,  where,  if  there  are  seven, 

the  parson  shall  have  one. 

Now  the  only  reason  why  I  refer  to  the  above  cus- 
toms, because  custom,  of  course,  may  vary  the  ordi- 
nary rule  of  law,  is  to  show  that  payment  of  a  specific 

(<i)  t  Wood,  804.  (ft)  BoBb.  SOS. 
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/°^       calf,  as  the  seventh,  the  eighth,  or  the  ninth,  is  not 
Tratman       unreasonabk.    Comi/ns,  in  his  Digest,  tit  Dismes,  (H.  6.) 
Carrinoton.    ^*®  ^^^  ^  provincial  canon  in  the  year  1306  as  to  lambs, 
by  virhich,  if  there  were  seven,  "  septimus  detur  pro  de- 
cim&  rectori,  qui  ires  obolos  solvai  parochiano.     Si  rector 
octavum  recipit,  dei  denarium;  si  mmum,  det  obolum  aut 
expectet  ad  alium  annum  si  matuerit,  et  tunc  habeat  secun- 
dum aut  tertium  agnum  de  agnis  secundi  anni.'*     Now 
Comyns  makes  this  observation  upon  it :  "  but  this  part 
of  vraiting  to  another  year  is  not  according  to  the  com- 
mon law,  which  requires  the  annual  payment  of  tithe." 
Therefore  you  may  consider  that  though  that  part  is  not 
considered  as  being  according  to  the  common  law,  yet  that 
it  was  good  as  a  custom,  and  that  there  is  nothing  un- 
reasonable in  requiring  such  a  mode  of  setting  out  the 
tithe.     It  would  seem,  therefore,  as  if  Comyns  approved 
of  the  rest  of  this  canon,  and  considered  it  as  agreeing 
with  the  law  of  England,     Lastly,  Mr.  Eagle  in  his  Law 
of  Tithes,  refers  to  another  passage  in  a  book  which  is 
called  Rebuffus,  which  book  is  also  noted  in  a  reading 
upon  the  law  of  setting  out  tithes,  which  is  in  the  pos- 
session of  my  brother  Bolland ;  which  passage,  perhaps, 
may  reconcile  or  furnish  us  with  the  means  of  recon- 
ciling every  thing  that  is  to  be  met  with  on  the  subject : 
*'  Decima  foetus  in  ordine  nascendi  cognoscitur,  et  decimo 
natus  debetur.     Si  vero  non  appareat  quis  sit  decimus,  tunc 
mediocris  prtuteturJ*  This,  as  it  seems  to  us,  is  a  plain  and 
intelligible  rule.     If  the  order  in  which  they  are  born  is 
ascertained,  the  tenth,  and  the  tenth  only,  is  the  parson's 
calf.     If,  from  the  closeness  of  the  times  at  which  the 
different  calves  or  other  animals  are  dropped,  or  from 
other  causes  it  cannot  be,  or  is  not  ascertained  which  is 
the  tenth,  then  the  parson  shall  have  neither  the  best 
nor  the  worst  calf,  but  one  which  may  fairly  be  deemed 
an  average  calf.    This  may,  perhaps,  reconcile  the  ex- 
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pressions  of  Sir  Thomas  Plumer  in  Bearblock  v.  Tykr  (a),        183 1 . 
where  there  were  thirty-one  calves ;  there  was  nothing      tratman 

to  show  in  what  order  they  were  bom :  there  was  no  no-  *• 

«  ,  .  Carrinoton. 

tice  to  the  tithe  owner  specifying  which  was  his ;  all 

were  sold  a  few  days  after  their  birth  ;  and,  under  these 
circumstances.  Sir  Thomas  Plumer  might  say,  "  the 
vicar  was  entitled  to  some  three  of  them,  but  until  they 
were  set  out  he  could  not  have  any  right  to  any  three  in 
particular."  In  that  case  the  party  sold  off  the  whole 
thirty-one  within  a  very  short  period  of  time  ;  probably 
they  were  all  calved  very  nearly  together,  and  I  think  it 
most  probable  that  in  that  case  there  was  nothing  to 
ascertain  in  what  order  those  different  calves  were  bom, 
which  was  the  tenth,  the  twentieth,  and  the  thirtieth  : 
and  if  that  was  the  state  of  things,  the  language  of  Sir 
Thomas  Plumer  would  be  most  accurate,  and  still  con- 
sistent with  what  may  be  the  general  rule  as  to  the  par* 
son's  right,  namely,  that  you  are  to  have  the  tenth,  or 
the  twentieth,  or  the  thirtieth,  when  you  have  ascer- 
tained the  tenth,  twentieth  or  thirtieth ;  but  in  that  case 
there  was  no  evidence  upon  the  subject,  that  the  party 
was  to  have,  not  any  three  specific  calves,  but  three 
of  those  calves  which  were  so  bom. 

Upon  the  whole,  therefore,  we  are  of  opinion  that 
where  the  order  of  birth  is  ascertained  as  it  has  been 
here,  and  the  parson  is  immediately  apprised  which  is 
his,  so  as  to  do  away  with  all  supposition  of  unfairness, 
the-tenth  is  the  only  calf  to  which  he  is  entitled,  and, 
consequently,  that  the  present  action  against  him  for 
not  taking  the  three  calves  away  is  maintainable.  And 
let  it  be  remembered,  that  if  what  I  have  mentioned  be 
the  rule,  and  the  farmer  chooses,  as  he  may,  to  dry 
nurse  the  other  nine,  the  parson  then  gets  one  benefit, 
because  he  is  entitled  to  the  tithe  of  milk  as  soon  as  the 

(a)  I  Jacob*!  R.  568. 
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1831.       calves  are  weaned,  (a)    The  rule,  therefore,  to  enter  a 

T^^[^      "^^^^i*  °^"»*  ^  discharged. 

••  Rule  discharsced. 

(a)  Seel  Eagle, S69. 


Edwards  against  John  Hoskins  Brown^  Stephens, 

and  Harries. 

A  fraudulent  T)^^'^  ^^  *^^^  ^^^  3,600/.,  dated  12th  October,  1826, 
misrepre-  executed  by  the  above  defendants  as  a  collateral 

the  ksBl  et  **^^*y  ^Y  ^^em  to  the  plaintiff,  in  order  to  complete  a 
feet  of  a  deed  mortgage  of  a  farm  in  Carmarthemhire,  by  the  defendant 
parly  is  in^     J»H*  Brown  to  the  plaintiff.    The  mortgage  was  by  lease 

duced  to  ex-  and  release,  dated  12th  and  13th  October,  1826,  and  with 
ecute,  cannot  .    .  ^  ^        y  -     -m 

be  ^yen  in    ^  recovery  was  intended  to  pass  a  fee  to  the  plamtitf, 

eridence  on    gubject  to  a  power  of  a  redemption  by  the  mortgagor. 
non  €$t  fae-       The  defendant  J.  H.  Brown  Suffered  judgment  by 

'Tmortga-  ^^^^^^ 

gor,  with  two  sureties,  entered  into  a  bond  to  the  mortgagee,  the  condi- 
tion of  which,  after  reciting  that  the  mortgagor  was  seised  in  tail  of  pre- 
mises of  which  he  had  covenanted  to  suffer  a  recovery  to  enure  to  the  use  of  the 
morteaffor  in  fee,  subject  to  the  proviso  for  redemption,  was,  that  the  bond 
shoum  be  void  if  the  recovery  should  be  suffered,  so  and  in  such  manner  as 
that,  under  and  by  virtue  thereof,  and  of  the  mortgage  deed,  the  premises 
should  be  vested  in  plaintiff  in  fee,  "  according  to  the  true  intent  and  mean- 
ing'' of  the  mortgage  deed,  subject  only  to  the  proviso  for  redemption.  The 
recitals  in  the  mortgage  deed  stated  a  seisin  in  fee  by  mortgagor's  mater- 
nal grandfather  in  1706.  A  deed  of  settlement  and  fine  in  1795  by  his 
daughter  and  devisee  and  her  husband  to  themselves  for  their  lives,  with 

Eower  of  appointment  by  the  former,  which  she  in  1809  executed  by  a  devise  to 
er  son,  the  mortgagor,  for  life,  and  his  sons  in  tail ;  and  also  a  conveyance  after 
the  wife's  death  of  the  husband's  life  estate  to  the  mortgagor,  were  proved. 

In  an  action  on  the  bond  against  a  surety,  Held,  first,  that  these  recitals  were 
sufficient  evidence  that  the  maternal  grandfather  of  mortgagor  had  seisin,  and 
that  die  possession  had  followed  the  limitations  and  power  of  the  deed  of  1796. 
Also  that  the  meaning  of  the  condition  was,  that  such  a  recovery  should  be  suf- 
fered as  would  vest  an  absolute  estate  in  fee  in  the  mortgagee. 
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The  defendant  Stephem  after  craving  oyer  of  the  bond 
and  condition,  pleaded,  first,  tuni  est  factum ;  secondly, 
a  plea  amounting  to  a  plea  of  performance  of  the  con- 
dition, on  which  no  question  arose. 

The  defendant  Harries  also  craved  like  oyer  of  the 
bond  and  condition,  which  recited,  that  J.  H.  Brown 
foas  seised  to  him  and  the  heirs  of  bis  body  of  a  certain 
messuage  and  premises,  8cc.  therein  mentioned,  in  the 
county  of  Carmarthen,  subject  to  a  term  vested  in  Harries 
by  way  of  mortgage  only,  to  secure  1400/.  with  interest ; 
that  the  plaintiff  had  lent  to  E.  H.  Brown  1800/.  on  the 
security  of  the  premises,  out  of  which,  plaintiff,  by  direc* 
tkm  of  /.  H.  Brown  had  paid  Harries  1400/.,  and  the 
remaining  400/.  to  J.  H.  Brown :  then  as  follows ;  "  And 
(whereas)  by  indentures  of  lease  and  release,  bearing 
date  respectively,  the  lease  on  the  day  next  before  the 
day  of   release,  and    the   release    bearing  even   date 
with  the   above    written    obUgation,    and    made    or 
mentioned  to  be  made  between  the  said  J.  H.  Brown 
and  Margaret  his  wife  of  the  first  part ;   J.  Thomas, 
attorney  at  law,   of  the  second  part;  J.  L.  Popkin, 
attorney  at  law,    of  the  third  part;   the    said  John 
Harries  of  the  fourth  part ;  L.  Price  and  E.  his  wife 
of  the    fifth  part ;  (a)    the  said   Thomas  Edwards  of 
the  sixth  part ;  and  D.  Price,  attorney  at  law,  of  the 
seventh  part ;  the  said  J.  H.  Brown  and  M.  his  wife 
have,  for    the    considerations    aforesaid,    accordingly 
conveyed  and   assigned  the  said   hereditaments   and 
premises,  with  their  and  every  of  their  appurtenances, 
unto  and  to  the  use  of  the  said  J.  Thomas  and  his 
assigns,  for  and  during  the  joint  natural  Uves  of  him- 
self and  the  said  /•  H.  Brown,  to  the  intent  that  the 
said  Jai7}€s  Harries  may  be  tenant  of  the  freehold  of  the 
same  hereditaments  with  their  appurtenances,  until  a 

(«)  Tfte  1S0OI.  ■dTtnoed  to  /.  JBT.  Bnmm  was  tnut  monej  belongiog  to 
«r  Miv  and  If  ra.  PriMr who  wort  tiMroibfe  poHioi  to  tbo  Bortgogo  deed. 


1831. 

Bdwardi 

Brown 
and  Otben 
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1831. 

Bdwardb 

V. 

Brown 
and  Otheri. 


good   common  recovery  thereof   shall    be    had,   suf- 
fered, and  perfected  in  manner  therein  mentioned ;  and 
it  is  by  the  said  indenture  of  release  now  in  recital, 
agreed  and  declared  between  and  by  all  the  said  parties 
thereto,  that  such  recovery  shall  be  suffered  and  per- 
fected at  the  costs  and  charges  of  the  said  J.  H.  Brown, 
his  heirs,  executors,  administrators,  and  assigns,  at  the 
great  sessions  to  be  holden  for  the  said  county  of  Car^ 
martken ;  and  that  in  such  recovery,  the  said  J.  L.  Bop- 
kin  shall  be  demandant,  the  said  J.  Thomas  tenant,  and 
the  said  J.  H.  Brown  and  Margaret  his  wife,  vouchees, 
who  are  to  vouch  over  to  warranty  the  common  vouchee  of 
the  said  court  of  great  sessions  ;  and  it  is  thereby  further 
agreed  and  declared,  that  from  and  immediately  after 
suffering  and  perfecting  such  common  recovery  as  afore- 
said, as  well  the  said  indenture  of  lease,  as  also  the  same 
recovery,  and  all  other  common  recoveries,  fines,  con- 
veyances, and  assurances  whatsoever  of  the  said  here- 
ditaments, shall,  as  to  the  said  hereditaments  with  the 
appurtenances,  operate  and  enure  to  the  use  of  the  said 
Thomas  Edwards,  his  heirs  and  assigns  for  ever,  sub- 
ject nevertheless  to  a  proviso,  condition,  or  agreement 
therein  contained  for  redemption  of  the  said  premises, 
on  payment  by  the  said  J.  H.  Brown,  his  heirs,  execu- 
tors, or  administrators,  unto  the  said  Thomas  Edwards, 
his  executors,  administrators,  or  assigns,  of  the  sum  of* 
1800/.  with  interest  for  the  same  after  the  rate  of  5/.  per 
cent,  per  ann.  on  the  days  and  in  the  manner  herein  after- 
mentioned,  (stating  the  days ;)  and  by  the  same  inden- 
ture, the  said  John  Harries  hath,  for  the  considerations 
aforesaid,  assigned  the  said  hereditaments  and  premises 
unto  the  said  D.  Price,  his  executors,  administrators, 
and  assigns,  for  the  residue  of  the  said  term  of  99 
years,  upon  trust  for  the  said  Thomas  Edwards,  his  exe- 
cutors, administrators,  and  assigns,  for  the  further  and 
better  securing  to  him  and  them  the  payment  of  the  said 
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priocipal  sum  of  1800/.  and  interest  for  the  same,  and 

subject  to  the  redemption  aforesaid ;  and  whereas,  the      sj^^ards 

said  sum  of  1800/.  lent  by  the  said  Thomas  Edwards  to  *• 

.  Browh 

the  said  J.  H.  Brown,  as  herein  before  is  mentioned,      aodOiben. 
was  so  lent  and  paid  to  him  by  the  said  John  Harries, 
in  consideration  of  the  said  J.  H.  Broum,  Owen  Stevens, 
and  John  Harries  agreeing  for  further  securing  to  the 
said  Thonuu  Edwards,  his  executors,  administrators,  or 
assigns,  the  repayment  of  the  said  sum  of  1800/.  and 
interest  as  aforesaid,  to  enter  into  the  above  written  ob- 
ligation conditioned  as  hereinafter  mentioned.     Now 
the  condition  of  the  above  written  obligation  is  such,  Condition. 
that  if  the  recovery  so  covenanted  and  agreed  by  and 
between  the  parties  to  the  said  indenture  of  release,  of 
even  date  with  the  above  written  obligation,  to  be  suf- 
fered of  the  said  messuage,  &c.  with  the  appurtenances, 
shall,  at  the  now  next  Great  Sessions  to  be  held  for  the 
said  county  of  Carmarthen,  be  suffered  and  perfected  in 
all  things,  in  the  manner  and  form  mentioned  and  de- 
clared in  the  said  indenture  of  release,  and  so  and  in 
such  manner  as  that  under  and  by  virtue  thereof,  and  of 
the  said  recited  indentures  of  lease  and  release^  the  said 
messuage,  &c.  with  the  appurtenances,  shall  become  and 
be  vested  in  the  said  Thomas  Edwards,  his  heirs,  and  asr 
signs  for  ever,  according  to  the  true  intent  and  meaning  of 
the  said  recited  indentures  of  release,  and  subject  only  to 
the  proviso  or  condition  therein  contained  for  redemption 
of  the  said  premises,  or  in  default  of  such  recovery  be- 
ing suffered  and  perfected  as  aforesaid,  then  if  the  said 
J.  H.  Brown,  Owen  Stevens,  and  John  Harries,  or  any 
or  either  of  them,  or  their  or  any  of  their  heirs,  execu- 
tors, or  administrators,  do  and  shall  pay  or  cause  to  be 
paid  unto  the  said  Thomas  Edwards,  his  executors,  ad- 
ministrators, or  assigns,  the  said  principal  sum  of  1800/. 
and  interest,  after  the  rate,  at  the  times,  and  in  manner 
herein-before  and  in  the  said  proviso  and  covenant  con- 
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tained  for  payment  thereof  in  the  said  indenture  of  re- 
lease limited  or  appointed  for  payment  of  the  same, 
and  that  without  any  deduction  or  abatement  what- 
soever, then  the  above  written  obligation  shall  be  void 
and  of  none  effect,  otherwise  the  same  shall  be  and 
remain  in  full  force  and  virtue."  Which  being  read  and 
heard.  Sec,  the  said  defendant,  John  Harries,  says  noit 
£$t  factum. 

Second  plea  of  Harries,  actio  non — Because  he  says,  that 
the  said  indenture  of  release  in  the  said  condition  mention- 
ed, and  bearing  even  date  with  the  said  writing  obliga- 
tory, was  made  between  the  said  J.  H.  Brown  and  M. 
his  wife  of  the  first  part,  the  said  J.  Thomas  of  the 
second  part,  the  said  J.  L.  Popkin  of  the  third  part,  him 
the  said  defendant,  J.  Harries,  of  the  fourth  part, 
the  said  L.  Price  and  Elizabeth  his  wife,  of  the  fifth 
part,  the  said  plaintiff  of  the  sixth  part,  and  the 
said  D.  Price  of  the  seventh  part,  which  said  inden- 
ture of  release  being  in  the  possession  of  the  said  plain- 
tiff, the  said  J.  Harries  cannot  produce  the  same  to 
the  Barons  of  his  Majesty's  Exchequer  here ;  and  that  in 
and  by  the  said  indenture  of  release,  it  is  among  other 
things  agreed  and  declared  between  and  by  all  the  said 
parties  thereto,  that  it  should  and  might  be  lawful  to 
and  for  the  said  J.  L.  Popkin,  or  some  other  person  or 
persons,  at  the  costs  and  charges  of  the  said  «/.  H. 
Brown^  his  heirs,  executors,  or  administrators,  at  any 
time  or  times  thereafter,  to  sue  forth  and  prosecute  one 
or  more  writ  or  writs  of  quod  ei  deforceat,  in  the  nature 
of  a  writ  or  writs  of  entry  sur  disseisin  en  le  post,  and  to 
be  returnable  before  his  majesty's  justice  or  justices  of 
the  great  sessions  for  the  said  county  of  C.  thereby  de- 
manding against  the  said  James  Thomas  the  said  mes- 
suage, lands,  tenement,  piece  or  parcel  of  land  and  here- 
ditaments, with  their  appurtenances  in  the  said  indenture 
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of  releaae  mentioned  by  such  names,  situations,  quan-  1831. 
tities,  qualities,  and  descriptions  as  should  be  thought  ^''V 
requisite  and  proper  to  comprise  and  ascertain  the  same,  9. 

to  which  said  writ  or  writs  the  said  J.  Thomas  should  ua  oib«n. 
i^pear  gratis,  either  in  his  own  proper  person,  or  by  his 
attorney  or  attomies  thereto  lawfully  authorized,  and 
should  vouch  over  to  warranty  the  said  J.  H.  Brawn 
and  Margaret,  his  wife,  who  should,  therefore,  appear 
gratis  in  their  proper  persons,  or  by  their  attorney  or  at- 
tomiet  lawfully  authorized,  and  freely  enter  into  war- 
ranty, and  should  vouch  over  to  warranty  the  common 
vouchee  of  the  said  court  of  great  session,  who  should 
thereupon  also  appear  and  enter  into  wari-anty,  and  after 
imparlance,  should  make  default,  so  that  judgment 
might  be  thereupon  given  for  the  said  J.  L.  Popkin,  or 
other  demandant  and  demandants,  to  recover  the  same 
messuage,  &c.  i^inst  the  said  J.  Thomas,  and  for 
him  to  recover  in  value  against  the  said  J.  H.  Brown 
and  M.  his  wife,  and  for  them  to  recover  in  value 
against  the  said  common  vouchee,  and  that  execution 
might  thereupon  be  awarded  and  sued  out  and  seizin 
had,  taken,  and  deUvered  accordingly,  and  that  every 
other  act  and  thing  might  be  done  and  executed  which 
might  be  needful  and  requisite  for  suffering  and  per- 
fecting a  good  common  recovery  with  double  voucher  as 
aforesaid,  according  to  the  form  and  course  of  common 
recoveries  for  assurance  of  lands  in  like  cases  used; 
and  it  was  also  thereby  declared  by  the  said  parties 
thereto,  that  from  and  after  suffering  and  perfecting 
such  common  recovery,  and  all  other  common  recove- 
ries, fines,  conveyances  and  assurances  in  the  law  what- 
soever, at  any  time  or  times  theretofore  had,  made, 
acknowledged,  levied,  suffered  or  executed,  of  or  con- 
cerning the  said  premises,  either  alone  or  jointly,  with 
other  hereditaments,  by  or  between  the  said  parties 
thereto,  or  any  of  them,  should  operate  and  enure,  and 
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that  the  said  J.  L.  Popkin  and  his  heirs^  and  all  and 
every  other  person  and  persons  who  at  any  time  after 
the  suffering  and  perfecting  of  the  said  intended  com- 
mon recovery^  should  be  seised  of  the  same  messuage, 
&c.  by  virtue  of  the  same  recovery,  or  otherwise,  should 
stand  seized  thereof  to  the  use  of  the  said  Thomas  Ed-- 
ward^,  his  heirs  and  assigns  for  ever,  subject,  never- 
theless, to  the  proviso  for  redemption  of  the  same  pre- 
mises  thereinafter  contained,  as  by  the  said  indenture 
of  release,  relation  being  thereunto  had,  will,  among 
other  things,  more  fully  appear.  And  the  said  defen- 
dant John  Harries  further  says,  that  after  the  making 
and  sealing  of  the  said  indenture  of  release,  to  wit,  on 
26th  Feb.  1827,  also  the  said  J.  L.  Popkin  did  sue  forth 
and  prosecute  a  certain  writ  of  quod  ei  deforceat  in  the 
nature  of  a  writ  of  entry  sur  disseisin  en  le  post,  returnable 
before  his  majesty's  justices  of  the  great  sessions  of  the 
said  county  of  C  at  the  great  sessions  holden  for  the 
same  county,  next  after  the  making  and  sealing  of  the 
said  writing  obligatory,  thereby  demanding  against  the 
said  James  Thomas  the  said  messuage,  &c.  in  the  said 
indenture  of  release  described,  and  in  the  said  condition 
of  the  said  writing  obligatory  also  mentioned  with  their 
appurtenances  by  such  names,  situations,  quantities, 
qualities,  and  descriptions  as  were  requisite  and  proper 
to  comprise  and  ascertain  the  same,  to  which  said  last 
mentioned  writ  of  quod  ei  deforceat,  the  said  James 
Thomas  did  afterwards,  and  at  the  time  appointed  for 
the  return  of  the  said  writ,  appear  gratis  in  his  own 
proper  person  at  the  then  next  great  sessions  holden  in 
and  for  the  said  county  of  C,  and  did  then  and  there 
vouch  over  to  warranty  the  said  J.  H.  Brown  and  Mar- 
garet his  wife,  who  did,  thereupon,  at  the  same  great 
sessions  holden  for  the  said  county,  appear  by  J.  W. 
and  J.  W.  their  attomies,  jointly  and  severally,  lawfully 
authorized,  and  did  then  and  there  freely  enter  into 
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warranty,  and  vouch  over  to  warranty,  the  common 
vouchee  of  the  said  court  of  great  sessions,  who  did 
thereupon  also  appear  and  enter  into  warranty,  and 
after  imparlance  made  default ;  and  the  said  defendant 
John  Harries,  further  says,  that  afterwards,  to  wit,  at 
the  said  last  mentioned  great  sessions  so  holden  in  and 
for  the  said  county  of  C,  to  wit,  in  the  county  afore- 
said, judgment  was,  therefore,  given  for  the  said  J,  L. 
Popkitt  to  recover  the  same  messuage,  &c.  against  the 
said  J.  Thomas,  and  for  him  to  recover  in  value 
against  the  said  common  vouchee,  and  that  execution 
was  thereupon  duly  awarded  by  and  issued  out  of  the 
said  court  of  great  sessions,  and  seisin  was  taken  and 
deUvered  by  and  to  the  said  J.  L.  Popkin  accordingly 
and  that  every  other  act  and  thing  was  done  and  ex- 
ocuted  at  the  said  last  mentioned  court  of  great  ses- 
sions holden  in  and  for  the  said  county  of  C.  which 
was  needful  and  requisite  for  suffering  and  perfecting 
the  said  common  recovery  with  double  voucher  as  afore- 
said, according  to  the  form  and  course  of  common  re- 
coveries for  a^urance  of  lands  in  like  cases  used,  as  by 
the  record  and  proceedings  thereof  remaining  in  the 
said  court  of  great  sessions  of  the  said  county  of  C.  at, 
&c.  more  fully  appears ;  and  the  said  John  Harries  fur- 
ther says,  that  under  and  by  virtue  of  the  said  recovery 
so  suffered  as  aforesaid,  and  of  the  said  indentures  of  lease 
and  release  mentioned  and  referred  to  in  the  said  writing 
obligatory,  the  said  messuage,  8cc.  in  the  said  indenture 
of  release,  and  in  the  said  condition  of  the  said  writing 
obligatory  mentioned,  became  and  were  vested  in  the 
said  Thomas  Edwards,  his  heirs  and  assigns  for  ever, 
according  to  the  true  intent  and  meaning  of  the  said  in- 
denture of  release,  and  subject  only  to  the  proviso  or 
condition  therein  contained  for  redemption  of  the  said 
premises.     (Verification.) 

Third  plea,  actio  non.   -Because  he  says,  [as  in  last  plea, 
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to  prqfert  of  recavenf  indusive,']  and  the  said  defendant 
John  Harries  further  says,  that  if  the  said  J.  if.  Brown 
has  been  at  the  time  of  the  making  of  the  aaid  writing 
obligatory  in  the  said  declaration  mentioned,  seised  to 
him  and  the  heirs  of  his  body  of  and  in  the  said  mes- 
Buage,  &c.  in  the  said  condition  of  the  said  writing  ob- 
ligatory and  in  the  said  indenture  of  release  described, 
as  in  the  said  condition  mentioned,  the  said  last  men- 
tioned recovery  was  suffered  so  and  in  such  manner  as 
that  under  and  by  virtue  thereof,  and  of  the  said  inden- 
tures of  lease  and  release  in  the  said  condition  of  the 
said  writing  obligatory,  and  the  said  messuage,  &c.  have 
become  and  been  vested  in  the  said  plaintiff,  his  heirs 
and  assigns  for  ever,  according  to  the  true  intent  and 
meaning  of  the  said  indenture  of  release,  and  subject 
only  to  the  proviso  or  condition  therein  contained  for 
redemption  of  the  same.    (Verification.) 

Fourth  plea,  actio  non.  —  Because  he  says  that  the 
said  recovery  covenanted  and  agreed  by  and  between  the 
parties  to  the  said  indenture  of  release  of  even  date  with 
the  said  writing  obligatory  to  be  suffered  of  the  said 
messuage,  &c.  in  the  said  condition  o^^e  said  writing 
obligatory  described,  with  their  and  every  of  their  ap- 
purtenances, were  at  the  then  next  great  sessions 
holden  for  the  said  county  of  C.  suffered  and  perfected 
in  all  things  in  the  manner  and  form  mentioned  and  de- 
clared in  the  said  indenture  of  release  according  to  the 
terms  and  effect,  true  intent  and  meaning  of  the  said 
condition  of  the  said  writing  obligatory.    (Verification.) 

Replications. — Similiter  to  First  Plea. 

Second,  That  plaintiff  ought  not  to  be  barred,  &c. — 
Because  he  says  that,  under  and  by  virtue  of  the  said 
recovery  so  suffered  as  aforesaid,  and  of  the  said  inden- 
tures of  lease  and  release  mentioned  and  referred  to  in 
the  said  writing  obligatory,  the  said  messuage,  &c.  with 
the  appurtenances  in  the  said  indenture  of  release,  and 
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in  the  said  condition  of  the  said  writing  obligatory  men-        1831. 
tionedy  did  not  become  and  were  not  vested  in  the  said 
Thomas  Edwards,  his  heirs  and  assigns,  for  ever,  accord-  *• 

ing  to  the  tme  intent  and  meaning  of  the  said  indenture     ■DdOtbMrt. 
of  release,  and  subject  only  to  the  proviso  or  condition 
therein  contained  for  redemption  of  the  said  premises, 
in  manner  and  form  as  in  the  said  second  plea  alleged. 
(Concluding  to  the  country.) 

Third,  And  as  to  the  said  plea  of  the  said  John  Har- 
ries by  him  thirdly  above  pleaded^  the  said  plaintiff  oays 
&c. — Because  (protesting  the  insufficiency  of  the  plea 
in  law  to  bar  the  action)  plaintiff  saith  that^  though  true 
it  is  that  the  said  recovery  of  the  said  messuage,  &c.  in 
the  said  condition  of  the  said  writing  obligatory  de- 
scribed, with  their  and  every  of  their  appurtenances, 
was  at  the  then  next  great  sessions  holden  for  the  said 
county  of  C.  suffered  and  perfected  in  the  manner  and 
form  as  in  the  said  last  mentioned  plea  alleged ;  yet, 
for  replication  in  this  behalf,  said  plaintiff  saith,  that 
the  said  recovery  was  not  suffered  and  perfected  so  and 
in  such  manner  as  that  under  and  by  virtue  thereof 
and  of  the  said  recited  indentures  of  lease  and  release, 
the  said  messuage,  &c.  did  become,  and  were  vested  in 
the  said  Thomas  Edwards,  his  heirs  and  assigns  for 
ever,  accordmg  to  the  true  intent  and  meaning  of  the 
said  recited  indenture  of  lease,  and  subject  only  to  the 
proviso  or  condition  therein  contained  for  the  redemp- 
tion of  the  said  premises.     (Verification.) 

Fourth  replication  to  last  plea :  same  protestation  and 
admission  as  in  Third. — ^Tbe  said  plaintiff  saith,  that  the 
said  recovery  was  not  suffered  and  perfected  so  and  in 
such  manner  as  that  under  and  by  virtue  thereof  and 
of  the  said  recited  indentures  of  lease  and  release,  the 
said  messuage,  &c.  with  their  and  every  of  their  appur- 
tenances, did  become  and  were  vested  in  the  said  Thomas 
Edwards,  his  heirs  and  assigns  for  ever,  according  to 
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the  true  intent  and  meaning  of  the  said  recited  inden- 
ture of  release  and  subject  only  (as  in  third  replica- 
tion.)   (Verification.) 

Rejoinders. — Similiter  to  replication  to  second  plea. 

Rejoinder  to  replication  to  Third  plea  of  defendant 
Harries.  —  Because,  as  before,  defendant  says  that  if 
the  said  J.  H.  Browti  had  been,  at  the  time  of  the  mak- 
ing the  writing  obligatory  in  the  said  declaration  men- 
tioned, seised  to  him  and  the  heirs  of  his  body  of  and  in 
the  said  messuage,  &c.  in  the  said  condition  of  the  said 
writing  obligatory  and  in  the  said  indenture  of  release 
described  as  in  the  said  condition  mentioned,  the  said 
recovery  in  the  said  third  plea  mentioned  was  suffered 
and  perfected  so  and  in  such  manner  as  that  under  and 
by  virtue  thereof,  and  of  the  said  recited  indentures  of 
lease  apd  release,  the  said  messuage,  8cc.  with  their  and 
every  of  their  appurtenances  did  become,  and  were  vested 
in  the  said  Thomas  Edwards,  his  heirs  and  assigns,  for 
ever,  according  to  the  true  intent  and  meaning  of  the 
said  recited  indenture  of  lease,  and  subject  only  to  the 
proviso  or  condition  therein  contained  for  redemption  of 
the  said  premises.     (Concluding  to  the  country.) 

Rejoinder  to  replication  of  plaintiff  to  last  plea  of  de- 
fendant Harries.  —  Defendant  Harries  says  that  the 
said  recovery  in  the  said  last  plea  mentioned  was  suf- 
fered and  perfected  so  and  in  such  manner,  as  that  under 
and  by  virtue  thereof  and  of  the  said  recited  indentures 
of  lease  and  release,  the  said  messuage,  8cc.  with  their 
and  every  of  their  appurtenances  did  become  and  were 
vested  in  the  said  Thomas  Edwards^  his  heirs  and  as- 
signs for  ever,  according  to  the  true  intent  and  meaning 
of  the  said  recited  indenture,  &c.  as  in  the  last  rejoinder. 
(Concluding  to  the  country.) 

At  the  Herefordshire  Summer  Assizes  in  1830,  (a)  be- 


(a)  There  bad  heeo  a  former  trial,  at  which  the  qaestioo  was,  whether 
the  oooditiop  of  the  hood  had  been  satisfied  by  the  reoovery  which  had 
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fore  Allan  Park  J.  the  plaintiff  produced  the  bond  sued        1831. 
on  —  the  mortgage  deed  by  lease  and  release  of  the      J^'''^ 

^',*^  -^  Edward 

same  date  mentioned  in  the  condition  set  out  on  oyer.  v. 

The  parties  to  the  release  were  the  defendant  J.  H.  aodotbei 
Brown  and  M.  his  wife  of  the  first  part ;  J.  Thomas,  at- 
torney, of  the  second  part ;  J.  L,  Pophin,  attorney,  of 
the  third  part ;  the  defendant  John  Harries,  (the  first 
incumbrancer,)  of  the  fourth  part ;  L.  Price  and  E.  his 
wife  of  the  fifth  part ;  1\  Edwards,  the  plaintiff,  of  the 
sixth  part ;  and  D.  Price,  attorney,  of  the  seventh  part : 
After  reciting  that  John  Hoskms  being  seised  in  fee  of 
the  premises  (mentioned  in  the  condition  of  the  bond), 
did  by  his  will,  dated  23d  of  December,  1794,  devise 
the  same  to  his  daughter  Ann,  then  wife  of  John  Brown, 
mother  of  J.  H.  Brown,  the  defendant,  and  the  heirs  of 
her  body;  that  John  Hoskms  died  in  1795,  without  re- 
voking his  will ;  that  Ann  Brown  survived  him  and  died 
in  1809,  leaving  John  Brown  her  husband,  her  son,  the 
defendant  J.  H.  Brown,  and  other  children,  her  surviv- 
ing; that  John  Brown  thereupon  became  tenant  for  life 
by  the  curtesy  (a) ;  and  after  reciting  the  sale  of  the  life  in- 
terest of  John  Brown,  who  had  become  insolvent,  to  his 


been  goffered,  or  whether  /.  H,  Brown,  the  defendant,  wu  bound  to  make 
an  eatate  in  fee  to  the  plaintiff.  A  Terdict  waa  entered  for  plaintiff  on 
all  the  iaaoos,  except  that  raised  on  defendant  Harries'B  third  plea  ;  bat  owing 
to  a  miatalce,  no  damages  were  assessed  for  the  plaintiff  on  the  breaches  sug- 
gested. This  Court  afterwards  held,  that,  notwithstanding  the  issue  found  for 
the  defendant  Harriss,  the  plaintiff  was  not  estopped  bjthe  recital  in  the  condi- 
tion  from  disputing  the  fact  that  the  defendant  /.  H.  Brimm  was  seised  in 
tail,  or  from  shewing  that  he  was  seised  for  life  onlj,  it  being  the  intention  of 
the  parties  that  the  plaintiff  should  acquire  an  estate  in  fee  in  the  premises 
mortgaged  to  him.  The  cause  was  sent  down  to  the  second  trial  above 
mentioned  bj  a  ventre  de  luno  on  the  same  pleadings ;  and  damages  were 
assessed  as  in  the  text.    (S  Y.  &  J.  42S.) 

(a)  All  mention  of  the  settlement  and  fine  of  1795,  hereafler  set  forth, 
was  omUted  in  the  recitals  of  the  release. 
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1831.  son,  the  defendant  J.  H.  Brown^  in  December  1817,  it 
recited  several  mortgages  of  the  premises  previous  to  the 
indenture  in  recital  by  the  defendant  J.  H.  Brawn  for 
1400/. ;  that  the  same  had  been  paid  off  by  plaintiff 
Edwards  at  request  of  J.  H.  Brown,  and  400/.  more  had 
been  agreed  to  be  advanced  by  said  plaintiff  to  said 
J.  H.  Brown  the  defendant,  on  the  security  of  the  same 
premises,  on  having  the  repayment  of  the  loan  secured 
by  mortgage  in  fee  of  the  said  premises ;  and  that  J.  H. 
Brown  and  M.  his  wife,  had  agreed  to  suffer  and  con- 
cur in  suffering  a  recovery  thereof  in  order  to  effect  such 
security.  It  was  witnessed,  that  in  consideration  of 
1400/.  paid  off  by  plaintiff  to  defendant  Harries,  the 
former  mortgagee,  and  of  the  further  advance  of  400/. 
to  defendant  J.  H,  Brown,  they  the  said  J.  H.  Brown 
and  M.  his  wife,  did  bargain,  sell,  alien,  release,  and 
confirm  to  J.  Thomas  in  possession,  and  his  heirs,  the 
above-mentioned  premises,  to  hold  same  to  him  and  his 
assigns  for  the  joint  natural  lives  of  himself  and  J.  H. 
Brown  to  the  like  uses,  to  the  intent  that  James  Thomas 
might  be  a  good  tenant  to  the  praecipe  till  the  above- 
mentioned  recovery  could  be  suffered.  The  method  of 
suffering  the  recovery  at  the  Carmarthen  great  sessions 
having  been  set  forth,  it  was  agreed,  that  after  it  was 
suffered,  the  (abstracting)  indenture  of  release  and  the 
recovery  should  enure  to  the  use  of  plaintiff,  his  heirs, 
and  assigns  for  ever,  subject  to  a  proviso  for  redemp- 
tion. 

Plaintiff  next  proved  a  deed  of  settlement,  dated  1st 
of  April,  1795,  by  which,  and  a  fine  sur  conusance  de 
droit  cofne  ceo,  (also  proved,)  the  mortgaged  premises 
were  limited  to  J.  Brown  and  Ann  his  wife,  the  father 
and  mother  of  defendant  J.  H.  Brown,  for  their  lives 
and  the  life  of  the  survivor,  with  power  of  appointment 
by  both,  in  default  whereof  to  such  uses  as  should  be 
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appointed  by  Mrs.  Brown.    The  will  of  Mrs.  Brown^ 
dated  19th  otJune,  1809,  executed  this  power  by  creatp- 
ing  a  long  term  for  raising  10002.  as  portions  for  younger 
children,  subject  to  which  term,  and  to  her  husband 
John  Brown's  life  estate,  she  devised  the  premises  in 
trust  for  her  son,  the  defendant  J.  U,  Brown  for  life, 
remainder  to  her  eldest  and  other  sons  in  tail,  (thus  as* 
suming  her  own  estate  in  the  premises  to  be  a  fee.) 
J.  Brown  was  proved  to  be  living,  aged  66,  in  bad 
health.     The  actuary  of  a  Ufe-insuranc^-office  proved, 
that  he  had  taken  the  annual  value  of  the  mortgaged 
premises  to  be  802.  a  year,  and  2130/.  as  its  value  for 
sale.    He  valued  the  life  estate  of  the  defendant  J.  H. 
Brown,  he  being  aged  38,  and  a  lieutenant  in  the  navy, 
to  be  worth  621/.,  after  considering  his  father  J.  Browrit 
life  estate,  (a)   and    the  younger  children's  portions. 
The  mortgagee  had  been  some  years  in  possession.    The 
plaintiff  had  a  verdict  on  all  the  issues,  except  that  joined 
on  the  rejoinder  to  the  replication  to  the  third  (or  hy- 
pothetical) plea  of  defendant  Harries,  for  1178A 
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Russel  Serjt.  for  the  defendant  Stephens,  had  obtained 
a  rule  for  a  new  trial,  on  the  ground  of  rejection  of  the 
evidence  tendered  to  prove  fraud  under  the  plea  of  non 
est  factum. 

E.  V.  WiUiams,  for  defendant  Harries,  had  alsoobtained 
a  rule  to  enter  judgment  for  him,  non  obstante  veredicto 


(a)  MUumI,  Seijt.>  f«r  defonduit  SUtiu,  oi  aivTiog  for  m  MW  tritl, 
irg«d,  io  redoctioB  of  dantfes,  tkat  the  ralae  of  tho  lifo  ootato  of/ofai 
Browm,  the  father,  whieh  plaiBtifT  had  taken  under  the  release^  as  well  aa 
that  of/,  ff.  Brawn,  the  defendant,  had  not  been  allowed  for  in  the  oaloolatioo 
of  the  Talae  of/.  H.  Browm*  §  life  estate.  On  shewing  cause,  it  was  referred 
to  the  Master  to  ascertain  from  the  aotoary  whether  he  had  or  had  not  made 
the  allowance  contended  for. 


196 


CASES  IN  HILARY  TERM, 


1831. 

Edwards 

Brown 
and  Others. 


against  bim  on  the  third  and  fourth  pleas,  on  two 
grounds  :  First,  that  defendant  J.  H.  Brown  having 
prima  fade  an  estate  tail^  and  being  in  possession  at  the 
date  of  the  release  in  the  lifetime  of  J.  Brown,  no  seisin 
was  proved  in  John  Hoskins,  the  grandfather,  before  the 
settlement  of  1796,  in  which  John  Brown  and  Ann  his 
vnfe  assumed  disposing  power  over  the  fee,  nor  was  any 
evidence  given  of  possession  of  the  premises  in  pursuance 
of  that  settlement,  except  the  mere  recitals  in  the  mar- 
riage settlement  of  1795 ;  Secondly,  that  the  verdict  on 
the  first  trial  having  been  by  consent,  the  question  on  Uie 
second  and  fourth  pleas  could  not  be  discussed,  whether 
by  the  recovery  actually  suffered  the  premises  did  not 
rest  in  the  plaintiff  **  according  to  the  true  intent  and 
meaning"  of  the  indenture  of  release,  and  this  though 
the  Court  had  on  a  former  occasion  held  the  matter 
disclosed  in  the  third  plea  not  to  operate  as  an  es- 
toppel. 


John  Evans  and  Godson  (with  them  CampbeU)  shewed 
cause  in  Michaelmas  term  against  the  rule  obtained  by 
Russel  for  defendant  Stephens : 

First,  no  evidence  was  tendered  which  in  any  degree 
connected  fraud  with  the  plaintiff,  the  obligee  of  the 
bond.  Stephens  might  have  been  misled  to  execute  the 
bond  as  surety  by  the  letter  of  James  Thomas,  his 
attorney ;  but  no  privity  is  shewn  between  James  Tho- 
mas  and  the  plaintiff  Edwards ;  accordingly  the  learned 
Judge  rejected  the  evidence  tendered. 

Secondly,  fraud,  had  it  existed,  could  not  be  given  in 
evidence  under  the  plea  of  non  est  factum.  The  only 
authority  to  the  contrary  is  contained  in  the  Treatise  on 
Pleading,  by  Mr.  Chitty  ;  (a)  but  the  case  cited  in  sup- 


(«)  Vol.  i.  424.  4tb  Ed. 


IN  THE  First  Year  of.WILLIAM  IV. 


197 


port  of  the  position,  Lambert  v.  Atldnsy  {a)  only  proves 
coverture  to  be  a  good  defence  on  that  plea  where  the 
deed  is  void  ab  initio,  there  being  a  primary  disability 
to  contract  at  all,  and  is,  therefore,  void  at  the  time  of 
pleading,  not  being,  as  in  this  case,  merely  voidable  on 
proof  of  fraud.  (6)  The  nearest  approach  of  authority 
is  Harmer  v.  12otre,(c)  where,  on  non  est /actum  pleaded, 
it  was  ineffectually  attempted  to  give  evidence  of  the 
illegality  of  the  consideration  at  common  law,  on  a  sup- 
posed distinction  between  such  illegality,  and  that  created 
by  statute.  In  Collins  v.  Blantern,  {d)  the  bond  was 
held  void  ab  initio,  on  a  plea  specially  averring  the 
illegal  consideration  of  the  bond,  viz.  the  compromis- 
ing a  prosecution  for  felony;  and  the  judgment  of  the 
court  turned  on  the  demurrer  to  that  plea,  and  not  on 
the  plea  of  non  est  factum^  which  was  also  pleaded. 
The  rule  is,  that  where  a  deed  is  void  at  common  law, 
on  account  of  the  illegality  of  the  consideration,  such 
illegality  must  be  specially  pleaded  (e);  and  nothing 
can  be  proved  in  avoidance  of  the  d  eed  onnon  est  factum, 
which  does  not  impeach  its  execution,  e.  g.  on  account 
of  the  incapacity  of  the  obligor  to  bind  himself.  No- 
thing which  only  concerns  the  impression,  motive,  or 
consideration  which  induces  a  party  to  execute,  can  be 
given  in  evidence,  except  on  a  plea  specially  alleging 
the  matter  from  which  fraud  is  to  be  collected.  Lu- 
nacy, (/)  drunkenness,  (g)  coverture  (A)  at  the  time  of 


(()  Pigoe^  CAM,  11  Coke,  S7  a. 
2  Chit  R.  8S4.     S.C.  Reported  u  Harmmr  r. 


(a)  2  Camp.  272. 

(e)  6  M.  &  S.  146. 
Wright,  2  Stark.  R.  85. 

(d)  2  WUt.  341— S49  ,  and  aee  Paxton  ▼.  Popkam,  3  East,  408  ;  both 
approved  bj  Lord  Tenterden,  GrtuilU  ▼.  Atikins,  9  B.  &  C.  469,  470. 

(c)  See  Rotcoe  on  Erid.,  citing  Calton  w.  Ocodridge,  Bla.  R.  1106. 
Harmer  t.  Wrighit  (supra)  &e. 

(/)  ra/««T.  BOM,  Stra.  1104. 

(g)  CoU  ▼.  Robins,  B.  N.  P.  172  a. 

(A)  Lambert  ▼.  AtkiHS,2  Camp.  272;  12  Mod.  609 ;  4  H.  4.  30  ;  eitcd, 
GUb.  Et.  160. 
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execution,  avoid  the  deed  ab  iniiio,  shewing  it  never  to 
have  had  legal  existence,  and  may,  therefore,  be  given  in 
evidence  on  non  e»t factum ;  but  as  infancy  or  duress  do 
not  ip90  facto  avoid  a  deed,  but  only  make  it  voidable 
if  the  obligor  shall  establish  those  facts,  he  cannot  avoid 
it  OB  mem  est  fattmm^  (a)  but  in  order  to  those  def^ces^ 
must  confess  the  deed,  and  avoid  it  by  a  special  plea 
of  infancy,  &c.  concluding,  ''and  so  the  said  deed  is 
void."  (6)  JVofi  €$t  factum  means  nothing  but  that  the 
defendant  did  not  seal  and  deliver  the  bond,  (c) 

Next,  as  to  the  first  ground  on  which  the  rule  for  en- 
tering judgment  for  defendant  Harries  on  the  second 
and  fourth  pleas  non  obstante  veredicto  on  them  for  the 
plaintiff,  has  been  rested  by  Mr.  Williams.  The  second 
and  fourth  pleas  raise  the  material  issues  which  turn 
on  the  legal  effect  of  the  recovery  admitted  to  have 
been  suffered ;  but  the  third  plea,  found  for  defend- 
ant Harries,  is  merely  hypothetical ;  viz.  that  if  the 
defendant  J.  if.  Brown^  at  the  time  of  making  the  bond, 
had  been  seised  in  tail  of  the  premises,  the  recovery 
was  so  suffered,  &c.  as  to  vest  them  in  the  plaintiff,  his 
heirs  and  assigns  for  ever,  according  to  the  true  intent 
and  meaning  of  the  said  indentures  of  lease  and  re- 
lease :  that  plea  was  held  bad  by  this  court  on  the  former 
argument ;  and  as  it  is  no  answer  to  the  action,  judg- 
ment should  be  entered  for  plaintiff  on  the  other  issues, 
notwithstanding  the  verdict  for  defendant  on  it.  (d) 
On  the  second  point  made  for  Harries,  viz.  that  no 
seisin  is  proved  in  the  grandfather  John  Hoskins,  or  in 
the  father  and  mother  of  defendant  Brown,  at  the  time 


(a)  WkelpdaU*i  oue,  6  Co.  110  a.  Reaolntion  2.     See  Tjrwhitt'i  Auly- 
tiotl  Index  to  Coke's  Reports,  tit  Non  est  factum. 

(6)  See  Cottma  t.  BUmtern,  2  Wils.  319,  aiidFraser*s  note  toWh^lpdaU't 
esse,  6  Co.  119  b.  lut  Ed. 

(c)  Per  Wilraot,  C.  J.  CoiUns  v.  BUmiem,  2  Wils.  S52. 

(</)  A  rule  was  granted  auoordinglj. 
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they  executed  the  settlement  in  1795 :  it  appears,  that        183L 
John  Brown  the  father  being  seised  in  fee  in  that  year  in       '"^"^v 
right  of  his  wife,  settled  the  premises  on  himself  and  v. 

wife  for  their  respective  lives,  with  power  of  appoint-  ^4  Otben. 
ment  by  the  wife,  who  accordingly  appointed  by  will,  on 
the  mistaken  assumption  that  she  had  the  fee.  Then 
the  recitals  in  the  mortgage  deed  of  release  of  1826,  are 
evidence  that  John  Hoskins,  who  died  in  1796,  was 
father  of  Ann,  wife  of  John  Brown,  and  that  she  died 
in  1809,  whereupon  John  Brown  became  tenant  by  the 
curtesy ;  (a)  at  all  events  the  recitals  cannot  be  dis- 
puted as  far  as  they  shew  the  parties  had  an  interest ; 
and  the  pbuntifF  might  then  shew  the  interest  not  to  be 
what  the  parties  imagined  it  to  be. 

Russell,  Seijt  for  Stephens^  in  support  of  the  rule. — 
Till  the  Court  decided,  in  Michaelmas  term  1829,  that 
the  recovery  should  have  had  the  effect  of  vesting  a  fee 
in  the  plaintiff,  Stephens  the  surety  could  not  complain. 
He  had  been  defrauded  by  the  letter  of  the  attorney, 
Thomas,  stating  that  the  bond  now  sued  on  only  stipu- 
lated for  the  suffering  a  recovery,  t.  e.  to  vest  in  the 
plaintiff  such  estate  as  defendant  .7.  H.  Brown  might 
turn  out  to  have,  and  would  be  given  up  when  the  re- 
covery was  suffered.  On  the  second  trial  the  letter  was 
rejected  before  proof  could  be  given  to  connect  the 
writer  with  the  plaintiff  Edwards,  who  was  present  at 
the  meeting  of  the  other  parties  to  the  deed  at  which 
it  was  written.  It  was,  however,  admissible,  on  non  est 
factum,  as  shewing  that  the  bond  declared  on  was  void 
ab  inUiOf  as  deriving  its  existence  from  fraud,  and  that 
the  surety  was  induced  to  execute  by  a  statement  of  a 

(a)  In  order  to  which  teoaney  by  oartetj,  John  Broum,  or  Amu  hif  wifo» 
moit  hsTe  had  a  seisin  in  deed  bj  entry  daring  the  life  of  the  wife.  Co. 
litt.  29  a. ;  onless  seisin  in  deed  coald  not  be  "  attained  anto/'  ib, ;  §.  g,  if  the 
lead  were  in  lease  for  jears  during  the  wife's  life.  Hargprave's  note 
16S  to  Co.  Liu.  29  a. 
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party  to  the  deed,  which  was  falsified  by  the  event. 
Fermor*^  case  (a)  shews  that  fraud  vitiates  all  transac- 
tions, even  when  applied  in  furtherance  of  matters  which 
are  favoured  in  law,  as  €.g.  dower  and  common  reco- 
veries. The  third  resolution  in  WhelpcUUe's  case  (6) 
lays  down,  that  in  all  cases  where  a  bond  was  once  the 
party's  deed,  and  afterwards,  before  action  brought,  be- 
comes no  deed,  either  by  rasure,  addition,  alteration,  or 
breaking  off  the  seal,  there,  though  it  was  once  a  deed, 
yet  defendant  may  safely  plead  non  est  factum ;  for 
without  question,  at  the  time  of  the  plea,  which  is  in 
the  present  tense,  it  was  not  his  deed.  That  resolution 
distinguishes  the  above  from  the  cases  of  infancy  and 
duress  in  the  second  resolution,  where  the  bond  is  void- 
able only  on  special  matter  shewn.  The  learned  editor 
of  Coke's  Reports,  in  a  note  to  Whelpdale's  case,  says, 
there  is  much  inconsistency  in  some  recent  cases  as  to 
what  may  or  may  not  be  given  in  evidence  on  non 
est  factum^  suggesting  the  following  rule  on  the  sub- 
ject :  —  Whatever  tends  to  shew  an  invalid  or  de- 
fective execution  of  a  deed  at  the  time  of  the  plea 
pleaded,  may  be  given  in  evidence  under  the  plea 
of  non  est  factum ;  but  whatever  impeaches  the  deed 
by  reason  of  the  matter  or  consideration  thereof,  whe- 
ther such  matter  or  consideration  renders  the  deed 
void  by  the  policy  of  the  common  law,  or  by  the 
express  provisions  of  the  statute  law,  must  be  spe- 
cially pleaded.  Such  plea  ought  to  conclude  with  — 
**  and  so  the  said  deed  is  void  ;''  and  not  with  ''  et  sic 
non  est  factum,  except  in  cases  where,  by  craving  oyer, 
or  by  plaintiff's  pleadings,  the  exception  to  the  deed  ap- 
pears fully  on  the  record;  in  which  case  the  defendant 
may  demur,  or  after  non  est  factum  pleaded,  may  move 


(a)  7  Coke,  77  a.  anie,  16. 

(6)  6  Co.  119  b.  citing  86  H.  8.  and  Djer,  59.     See  Pigoi's  caie,  11  Co. 
27  a.    Com.  Dig.  Pleader  (2  W.18.),  and  PowtU  w.  Dvf,  3  Campb.  181. 
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in  arrest  of  judgment" — [Bmfley  B.  If  the  exception 
to  the  deed  appeared  on  oyer  of  the  condition,  the  de- 
fendant might  demur  without  pleading  non  est  factum, 
which  goes  to  shew  that  not  to  be  the  correct  course  of 
pleading.    Thus,  in  Cotton  v.  Goodridge  {a\  a  bond  had 
been  given  conditioned  in  restraint  of  marriage,  but 
oyer  not  having  been  prayed,  it  was  held  that  the  con* 
dition  could  not  be  given  in  evidence  on  non  est  factum.^ 
—Again,  it  is  a  defence  on  non  est  factum,  that  the  bond 
was  delivered  as  an  escrow  to  a  third  person  to  be  the 
deed  of  the  defendant  on  a  future  condition,  which  has 
not  been  performed  at  the  time  of  plea  pleaded ;  for  the 
delivery,  which  is  part  of  the  execution,  is  impeached  as 
not  being  absolute.  (6)    The  note  before  mentioned  pro- 
ceeds, ^  So  it  may  be  shown  on  this  plea,  that  the  bond 
was  obtained  by  fraud,"  citing  Comyns's  Digest,  tit. 
Pleader,  (2W.  18.)*  —  [BoUand  B.    Comyrn  does  not 
bear  out  that  proposition.]    The  attorney's  mis-state- 
ment of  the  legal  effect  of  the  bond  and  recovery  to  the 
unlettered  defendant,  is  like  the  misreading  a  deed  to  a 
blind  man  who,  on  non  est  factum,  may  prove  that  fact, 
for  the  deed  is,  indeed,  none  of  his  contract  (c).  — 
[Bayley  B.    If  the  defendant  be  unlettered  and  misled, 
that  would  entitle  him  to  relief  in  equity  or  at  law,  if  he 
had  pleaded  the  facts.] — Thompson  v.  Rock  (d)  shews 
that  if  a  bail  bond  be  dated  and  made  after  the  return 
of  the  writ,  the  defendant  may  avoid  it  on  non  est  fac^ 
turn. — IBayley  B.    That  bond  was  void,  because  not 
taken  under  the  provisions  of  the  statute  23  Hen.  6. 
C.9.] 

In  Harmer  v.  Rowe  the  suppressio  vert  in  not  prose- 
cuting one  obligor. for  embezzlement,  did  not  injure  the 
co-obligor,  who  executed  as  surety  at  request  of  the 
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(a)  Bla.Eep.  1108. 

((}  Sto^te*  ▼.  Pearaom,  4  Etp.  255.    Com.  Dig.  Pleader,  (2  W.18.) 

(c)  i^b.ET.  lei.  4tb  Ed.  {d)  4  M.  &  S.  888. 
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guilty  persouy  and  knew  that  be  so  executed  with  im* 
punity,  the  contract  being  illegal ;  but  here  the  misre- 
presentation in  I7u>mas's  letter  induced  the  surety,  con- 
trary to  his  previous  intention,  to  execute  a  deed  which 
could  be  enforced  against  him  at  law. 

E.  V.  WiUiams  for  defendant  Harries.  —  First,  There 
was  no  proof  of  a  seisin  in  John  Hoskins  to  entitle  his 
devisee  Ann,  and  her  husband  John  Brown  to  make  the 
settlement  of  1795.  It  appears  from  the  recitals  in  the 
release  proved  by  the  plaintiff,  and  executed  by  him,  as 
well  as  from  those  in  the  condition  of  the  bond,  that 
defendant  J.  H,  Brown  had  an  estate  tail  in  the  pre- 
miseSf  and  had  also  dealt  with  them  as  if  he  had  such 
an  estate.  The  plaintiff  then  had  to  prove  that  the 
title  made  to  him  was  totally  different  from  that  thus 
stated  in  the  recitals ;  but  failed  to  negative  sufficiently 
the  existence  of  the  estate  tail  recited,  by  merely 
producing  the  deed  of  1795,  which,  assuming  the 
authority  of  the  parties  to  make  it,  would  shew  that 
the  defendant  J.  H.  Brown  had  only  an  estate  for 
life,  while  no  possession  by  John  and  Mrs.  Brown 
under  the  deed,  of  1795  was  proved.  By  the  settle- 
ment of  that  date,  John  Brown  had  an  estate  for  life 
by  survivorship,  but  the  estate  which  ought  to  have 
existed  in  him  as  husband  of  Miss  Hoskins,  the  devisee 
in  fee,  did  not  follow  the  course  of  that  limitation.  Fraud 
is  not  to  be  presumed  in  either  case  ;  then  Mrs.  Brown 
may  have  supposed  herself  possessed  of  a  larger  estate 
than  she  had,  as  well  as  the  defendant  J.  H.  Brown. 

The  remaining  point  is.  Whether  by  the  recovery  a  fee 
did  not  vest  in  the  plaintiff  **  according  to  the  true  in- 
tent and  meaning"  of  the  indentures  of  lease  and  release 
coupled  with  the  bond  ?  Assuming  the  truth  of  the  facts 
in  the  recitals  of  the  bond  and  release,  there  was  a  right 
to  assume  that  J.  H.  Brown  had  an  estate  tail.     It 
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did  so  vest,  for  such  a  recovery  as  was  contracted  for        1831. 
was  in  fact  suffered.    The  decision  in  35  H.  6.  34.,  cited      edwaem 
ftom  1 8th  Viner's  Abridgment,  161.,  on  the  last  argu-       bboww 
ment,  that  a  recital  being  in  the  words  of  the  lord  only,     ui  Oih«rf. 
should  not  estop  the  tenant  to  plead  hors  de  son  fet^ 
is  thus  explained  and  qualified   in  Co.   lot.  352.  b. 
'*  Qeither  doth  a  recital  conclude,  because  it  is  no  direct 
affirmation;"  and  in  Shelley  v.  Wright  (a)  it  was  held, 
that  the  recital  of  a  particular  fact  in  a  deed  estops  the 
party  executing  from  disputing  it ;  the  Chief  Justice 
denying  the  old  authorities,  that  recitals  cannot  operate 
by  way  of  estoppel.    Recitals  are  strong  evidence  of 
the  meaning  of  parties,  as  appears  from  the  class  of  cases 
which  decide,  that  the  true  meaning  of  an  obligation  is 
to  be  taken  from  the  recitals  and  condition.     In  each  of 
the  cases  of  Artington  v.  Merrick  (6),  Wardens  of  St. 
Saviour's  Southwark  v.  Bostock  (c),   Liverpool  Water^ 
foorks   Company  v.  Atkinson  (d)^    Hassel  v.  Long  (e), 
Curling  v.  Chalklen  (f),  Peppin  v.  Cooper  (g),  Pearsall 
V.  Summersett  (A),  all  of  which  arose  on  security  bonds, 
the  general  words  of  the  obligatory  parts  were  held  to  be 
restrained  by  the  particular  recitals  in  the  conditions. 
In  Payler  v.  HomersHamy  (t)    Mr.  Justice  Bayley  says, 
''There  is  no  doubt  a  particular  recital  in  a  deed  will  re- 
strain the  general  words ;"  a  doctrine  relied  on  by  Dallas 
C.  J.  in  Solly  v.  Forbes.  (;)     In  Parker y.  Wise,{k)  Lord 
Ellenborough  assents  to  the  position,  that  the  decisions 
from  Arlington  v.  Merrick  to  Hassell  v.  Long  agree  that 
the  condition  shall  be  taken  with  reference  to  the  recital, 
and  may  be  explained  and  restrained  by  it.    To  apply 

(a)  Willes,  12.  (6)  2  Saond.  40S. 

(e)  2  New.  R.  176.  (if)  6  Bast,  607.            (e)  2  M.  &  S.  SOS. 

(/)  8  M.  &  S.  602.  (g)  2  B.  &  A.  481. 

(A)  4  Taunt.  503.    See  Saiuom  ¥•  Bell,  2  Canpb.  39. 

(0  4M.  &S.423. 

(j)  2  Brod.  &  B.  50.  See  Bac.  Ab.  ReUaie  (K). 

{h)  0  M.  &  S.  247. 
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1831.        that  principle  here,  the  release  to  which  the  plaintiff 

^^'^^      and  defSmdant  J.  H.  Brown  are  parties,  recites  the  latter 

V-  to  be  seised  in  tail,  and  is  cotemporaneous  with  the  bond. 

nd  (Khttf.     The  recital  of  the  bond  also  states  the  same  seisin  in  tail, 

and  though  that  is  the  language  of  the  obligor^  y«t,  as 

an  estoppel,  it  is  in  some  degree  reciprocal,  binding  both 

parties,  Co.  Lit.  352.  a.     Harries  appears  to  have  been 

a  mere  surety,  and  the  condition  of  a  bond  being  for  the 

benefit  of  the  obligor,  shall  be  construed  favouraUy 

for  his  advantage.     Butler  v.  Wigge,  (a) 

Cur.  adv.  vult. 

Jan.  18M.  Ba  YLST  B.  now  delivered  the  judgment  of  the  Court. 
-*-This  was  an  action  of  debt  on  a  bond,  dated  12th  of 
October,  1826,  in  which  the  defendant  Brown  sufiered 
judgment  by  default ;  and  the  defendants  Harries  and 
Stephens  pleaded  separately.  The  bond  as  set  out  on 
oyer  appeared  to  have  been  given  on  a  mortgage  for 
1800/.  to  the  plaintiff  by  the  defendant  Brown,  and  the 
condition,  after  reciting  that  Brown  was  seised  in  tail  of 
the  mortgaged  premises,  and  that  by  lease  and  release  of 
even  date,  the  premises  had  been  conveyed  to  make  a 
tenant  to  the  precipe  that  a  recovery  might  be  suffered, 
was — That  if  a  recovery  should  be  suffered  in  the  man- 
ner and  form  mentioned  in  the  indentures  of  lease  and 
release,  and  so  or  in  such  manner  as  that  under  and  by 
virtue  thereof,  and  of  the  lease  and  release,  the  premises 
should  be  vested  in  the  plaintiff  in  fee,  according  to  the 
true  intent  and  meaning  of  the  release,  the  bond  should 
be  void.  [The  learned  Baron  here  stated  the  pleadings 
and  issues.] 

At  the  time  of  the  trial  the  defendant  Stephens  offered 
to  prove,  that  he  was  drawn  in  by  fraud  to  execute  the 
bond ;  but  the  learned  Judge  being  of  opinion  that  fraud 

(«)  1  Saond.  66  a. 
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could  not  be  given  in  evidence  on  non  est  factum,  that       1831. 
evidence  was  rejected ;  and  it  is  upon  the  ground  that     b^^Tm 
such  rejection  was  improper  that  the  rule  for  a  new  trial  «^ 

was  obtained  on  the  part  of  Stephens.  Upon  the  other  tmd  otben. 
issues  it  appeared  by  the  marriage  settlement  of  April 
1796  of  the  &ther  and  mother  of  defendant  Brown^ 
that  he  took  only  a  life  estate  in  the  mortgaged  premises, 
and  it  is  upon  the  insufficiency  or  inadmissibility  of  that 
evidence,  that  Mr.  Williams  obtained  his  rule  to  enter  a 
v^dict  for  defendant  Harries  on  the  second  and  fourth 
issues. 

The  first  question  therefore  is,  whether  fraud  can  be 
given  in  evidence  on  non  est  factum?  and  I  am  of  opinion 
it  cannot.  I  agree  that  whatever  shews  that  the  bond 
never  was  the  defendant's  deed,  may  be  given  in  evi- 
dence on  the  plea  of  non  est  factum ;  but  if  a  party  ac- 
tually executes,  being  competent  to  execute  at  the  time, 
and  was  not  deceived  as  to  the  actual  contents  of  the 
bond,  though  he  might  be  misled  as  to  its  legal  effect, 
and  though  he  might  have  been  entitled  to  avoid  the 
bond  by  stating  on  the  record  that  he  was  so  misled,  he 
is  not  at  liberty  on  the  plea  of  non  est  factum  to  say  that 
it  never  became  by  execution  his  deed. 

The  rule  as  laid  down  in  Gilbert*^  Evidence,  162.  is  this : 
that  the  only  point  in  issue,  and  the  controversy  on  non 
est  factum  is,  whether  the  deed  declared  on  be  the  act  of 
the  party  ;  so  that  when  the  act  is  proved  to  be  done, 
the  whole  matter  denied  by  the  defendant  is  proved  to 
the  jury ;  but  if  there  be  any  other  circumstances  to 
destroy  that  act  and  avoid  its  binding  force,  they  must 
be  shewn  to  the  Court,  that  the  Court,  and  not  the  jury, 
may  judge  whether  they  are  sufficient  to  avoid  that 
deed.  We  accordingly  jneet  with  many  instances  where 
that  which  would  avoid  a  deed  and  destroy  its  bind  ing  force,  ^ 
both  at  common-law  and  by  statute,  has  been  held  inad- 
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missible  in  evidence  on  nan  est  factnm,  as  well  as  other 
instances  in  which  it  has  been  specially  pleaded. 

In  Whelpdale's  case  (a)  the  third  resolution  is, ''  where 
a  bond  or  other  writing  is  by  act  of  parliament  enacted 
to  be  void,  the  party  who  is  bound  cannot  plead  non  est 
factum ;  but  in  construction  of  law  a  deed  is  to  be 
avoided  by  the  party  who  is  bound  by  it,  by  pleading 
special  matter,  taking  advantage  of  the  act  of  parlia- 
ment; for  'although  the  act  make  the  bond  or  other 
writing  void,  yet  thereto  the  law  does  tacitly  require 
orders  and  manner  which  obligor  ought  to  follow." 

In  Cohan  v.  Goodridge{b)  the  defendant  was  not 
allowed,  on  non  est  factum,  to  refer  to  the.  condition  of 
the  bond  to  shew  that  it  was  in  restraint  of  marriage, 
and,  therefore,  void  at  common  law. 

Harmer  v.  Rowe  (c)  is  not  distinguishable  from  this 
case.  There  the  bond  and  condition  were  set  out  on  oyer, 
and  non  est  factum  only  was  pleaded.  The  defendant 
¥ra8  not  allowed  to  prove  on  that  plea,  that  the  bond 
was  given  to  stifle  a  prosecution  for  felony,  and  was, 
therefore,  void  at  common  law,  though  the  fraud  was 
there  clear,  and  the  plaintiff*  had  received  notice  of  the 
defence  to  be  set  up. 

In  Thompson  v.  Harvey,  (d)  where  the  objection  to  a 
bond  was,  that  it  was  in  restraint  of  trade,  which  is  a 
common  law  objection,  it  was  pleaded  specially ;  so 
in  Collins  v.  BlatUetTi,  (e)  where  the  defence  to  an  action 
on  a  bond  was,  that  it  was  given  to  suppress  a  prosecu- 
tion for  perjury ;  and  in  both  cases,  the  conclusion  of 
the  plea  was  not  et  sic  non  est  factum,  but,  ^*  and  so  the 
bond  was  void  at  law."    The  two  last  cases  are  instances 


(a)  6  Co.  119. 
(e)  6  M.  &  S.  146. 
((()  1  Shower,  3. 


(6)  BU.  R.  1108. 
3  Chit.  R«  334.    2  Stark.  R.  86.  S.  C. 

(«)  2  WUb.  341. 
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where  illegality  of  consideration  at  common  law  was  spe-        1831. 
cially  pleaded  in  actions  on  bonds.     But  the  authorities      bpwabds 
which  come  closest  to  this  case^  and  press  most  strongly  ^' 

on  my  mind^  are  thei  cases  of  duress  and  threats.  Every  ind  othtn . 
argument  which  can  apply  to  a  case  where  fraud  is  the 
defence^  applies  equally^  where  threats  or  duress  are  so 
relied  on ;  a  party  is  equally  deprived  of  his  free  agency 
and  uncontrolled  judgment  in  either  case;  and  yet 
in  cases  of  duress  or  threats,  the  authorities  are 
uniform,  that  they  cannot  be  given  in  evidence  upon 
non  est  factum,  but  must  be  pleaded  specially.  The 
rule  I  have  mentioned  from  Gilbert's  Evidence^  162,  is 
given  as  a  reason  why  a  man  cannot  give  duress  in  evi- 
dence on  non  est /actum.  In  1  H.  7.  15  6.  Kebk  lays  it 
down  :  ^'  If  a  man  confess  an  obligation  to  be  his  deed, 
he  shall  not  conclude  non  est  factum,  as  if  he  plead  in- 
fancy. Same  law  is  where  he  pleads,  that  he  made 
obligation  by  duress  of  imprisonment."  So  14  H.  8. 
28  a.  ^*  if  a  deed  be  made  by  duress  of  imprisonment, 
defendant  ought  to  conclude  to  the  action,  for  it  would 
be  a  false  conclusion  to  say  et  sic  non  est  factum,  for  it 
was  his  deed."  Again,  Plowden,  66;  ,"  if  an  infant  or  a 
man,  by  duress,  makes  an  obligation,  they  shall  demand 
judgment  si  actio,  because  the  delivery  of  the  deed  was 
not  void."  So  Doctrina  Placitandi,  269  ;  "  If  a  feme 
covert  make  an  obligation,  she  may  plead  non  est  factum, 
for  the  delivery  is  void  ;  but  otherwise  it  is  in  the  cases 
of  an  infant  or  of  duress,  for  there  it  is  only  voidable, 
and,  therefore,  parties  cannot  plead  non  est  factum,  but 
shall  demand  judgments'  actio,*' 

The  second  resolution  in  Whelpdale*s  case  is  to  the 
same  effect,  and  upon  these  authorities  my  opinion  is, 
that  the  plea  of  non  est  factum  in  this  case  did  not  en-   , 
title  the  defendant  to  give  the  evidence  he  offered,  and 
consequently,  that  such  evidence  was  rightly  rejected. 

This  brings  us  to  Mr.  WiUiams'u  objections,  on  which. 
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as  counsel  for  Harries,  he  seeks  to  enter  a  judgment  for 
that  defendant  on  second  and  fourth  issues.  This  first 
objection  is,  that  seisin  of  John  Haskins,  maternal 
grandfather  of  defendant  J.  H.  Browne  was  not  esta- 
blished ;  and  that  such  a  possession  as  the  settlement  of 
1795  would  have  given,  was  not  made  out,  inasmuch 
as  John  Brown,  father  of  J.  H,  Brown,  would  have  been 
entitled  to  a  life  estate  under  the  deed  of  settlement  of 
1795 ;  and  the  inference  is  drawn,  that  there  was 
nothing  to  shew  that  J.  H.  Brown  was  bound  by  the 
settlement  of  April,  1795,  and  his  mother's  will  of  1809, 
or  that  J.  H.  Broton  had  not  an  estate  tail,  and  that, 
Uierefore,  these  documents  were  improperly  admitted. 
This  was  the  object  of  the  argument,  as  I  understood  it, 
and  the  answer  to  it  seems  to  me  to  be  fully  established 
by  the  cotemporaneous  mortgage  deed  executed  by  the 
defendant  Harries,  on  13th  Oct.  1826.  That  deed  is, 
undoubtedly,  evidence  against  Harries,  and  states,  that 
John  Hoskins  was  seised  in  fee  of  the  premises  in  ques- 
tion, and  devised  them,  by  his  will  of  Dec.  1794,  to  the 
defendant  J.  H.  Brown's  mother  in  tail.  That  recital, 
therefore,  establishes,  as  against  Harries,  the  seisin  of 
John  Hoskins,  and  the  fine  which  was  levied  in  March 
1795,  would  convert  Mrs.  Brown's  estate  tail  into  a 
base  fee,  and  would  enable  her  to  make  the  settlement 
of  April  1796,  under  which  her  will  of  1809  would 
operate.  Then  as  to  the  life  estate  to  which  John 
Brown's  father  became  entitled  on  his  wife's  death  in 
1809 ;  the  recitals  in  the  same  conveyance  account  for 
it  as  against  Harries,  because  they  show,  that  in  Dec. 
1817,  the  life  estate  of  John  Brown  was  sold  under 
the  insolvent  debtors'  act,  to  the  defendant  J.  H.  Brown. 
The  seisin,  therefore,  of  John  Hoskius,  the  grandfather, 
was  established,  and  the  possession  of  defendant  Brown 
shown  to  be  in  conformity  to  the  deeds  of  1795,  as  being 
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derived  from  and  bottoming  itself  in  the  life  estate  of 
John  Brown. 

The  second  objection  on  behalf  of  Harries  is,  that  by 
the  recovery  which  was  suffered  a  fee  did  vest  in  the 
plaintiff  *^  according  to  the  true  intent  and  meaning  of 
the  release.*'  This  objection  rests  wholly  on  the  wording 
of  that  expression,  and  is  founded  upon  this,  that  ac- 
cording to  the  true  intent  and  meaning  of  die  release, 
and  the  right  construction  to  be  put  on  it,  it  was  suffi- 
cient if  a  recovery  was  suffered,  but  that  it  was  not  essen- 
tial that  it  should  give  the  plaintiff  a  fee.  The  first 
answer  is,  that  it  makes  the  construction  of  the  release 
parcel  of  the  issue  to  be  tried  by  the  jury,  putting  it  to 
them  to  decide,  not  a  question  of  fact,  but  a  matter  of 
law ;  and  next,  that  it  gives  the  words  in  this  issue,  a 
meaning  they  could  not  have  been  intended  to  bear. 
If,  according  to  the  true  construction  of  the  issue,  they 
are  inserted  to  qualify  it,  and  to  make  it  mean,  not  that 
tue  recovery  vested  a  fee  in  the  plaintiff  simplicUer,  but 
that  it  vested  a  fee  in  him,  as  far  as  a  recovery  by  J.  ff. 
Brown  could  vest  one,  the  objection  taken  would  be  valid ; 
but  if  these  words  meant  no  more  than  to  signify  that  it 
was  the  intention  of  the  release,  that  the  plaintiff  should 
have  a  perfect  and  effectual  fee,  the  objection  fails,  and 
the  plaintiff  is  entitled  to  have  this  rule  discharged.  I 
have  no  doubt  the  latter  is  the  meaning.  The  defendants 
all  represent  by  the  recital  in  the  condition  of  the  bond, 
that  J.  if.  Brown  is  seised  in  tail.  The  plaintiff  takes 
the  estate,  not  for  enjoyment,  but  as  a  security  for 
money,  not  of  his  own,  but  trust-money.  When, 
therefore,  he  takes  a  covenant  for  a  recovery,  which 
if  the  recital  were  true  would  give  him  a  fee,  he  does 
wisely  to  take  a  covenant,  not  merely  that  a  recovery 
shall  be  suffered,  but  that  it  shall  be  suffered  so  as 
to  have  the  effect  of  giving  him  the  fee,  it  being 
clearly  and  unequivocally  the  mtent  of  that  security, 
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that  he  should  have  the  fee.  The  species  of  contract  for 
title,  ^hich  a  mortgagee  is  naturally  to  be  expected  to 
take,  cannot  be  one  that  is  qualified  according  to  such 
title  as  mortgagor  may  have,  but  one  that  is  absolute ; 
and  as  the  condition  of  this  bond  shews,  that  the  money 
secured  by  the  bond  was  lent  to  J.  H.  Brown  by  way  of 
mortgage,  this  was  the  species  of  absolute  contract  which 
the  defendants  were  naturally  to  expect.  I  am,  there- 
fore, of  opinion,  that  both  rules  in  this  case  ought  to 

be  discharged. 

Rules  discharged. 


When  a  part- 
nership name 
ia  pledged  by 
a  bill  drawn , 
in  the  name 
of  the  firm, 
the  partner- 
ship of 
whomsoever 
consisting, 
and  whether 
the  partners 
are  known  or 
secret,  or  are 
named  in  the 
firm  or  not, 
will  be 
bound,  unless 
the  title  of 
the  party 
seeking  to 
charge  them 
can  be  im- 
peached. 


WiNTLE and  Another  against  CRowTHERand  Coombs. 

A  SSUMPSIT  by  indorsees  against  the  drawers  of  two 

bills  of  exchange,  the  first  dated  18th  August,  1828, 

for  130/.  105.  6i. ;  the  other,  dated  6th  September,  1828, 

for  46/.  IO5.     Defendant  Crowther  suffered  judgment  by 

default. 

At  the  trial  before  Bolland  B.  at  the  Sittings  after  Tn- 
nity  term,  1830,  it  appeared  that,  previous  to  October y 
1827,  the  plaintiffs,  as  linen-drapers  in  Bristol,  had 
had  long  dealings  with  defendant  Crowther,  who  was  a 
broker  and  slop-seller  there.  Defendant  Coombs  was  a 
coal  merchant  at  Newport  in  Monmouthshire.  In  that 
month  a  partnership  was  formed  between  the  defend- 
ants. By  the  articles  Crowther  was  to  sell  Coombs*s 
coals  at  Bristol  at  a  separate  place  from  his  (Crowther's) 
house,  where  he  had  his  slop-selling  business  in  the  name 
of  Crowther  only.  Coombs  was  to  be  a  dormant  partner  in 
the  coal  concern,  which  was  to  be  carried  on  in  the  name 
of  "  Crowther  and  Co."  ;  the  slop-selling  business  being 
still  in  the  name  of  Crowther  only.  All  such  bills  as 
should  be  wanted  were  to  be  drawn  by  Benjamin  Crow- 
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ther  and  Co.     The  above  bills  were  drawn  at  three        1831. 
months  by  the  defendant  Crowtker,  in  the  name  of  0.       wintlb 
Crowtker  and  Co.  on  a  Dublin  house,  being  made  pay-     •■^  Another 
able  to  the  order  of  the  drawers  in  London  for  value     Crowthbe 
received  in  coals^  and  were  indorsed  to  the  plaintiffs. 
At  the  time  of  indorsing  the  first  bill  to  the  plaintiffs, 
the  defendant  Crowtker  was  indebted  to  them  on  two 
overdue  bills  drawn  by  the  plaintiffs,  and  accepted  by 
Crowtker  alone  for  40/.  and  30/.  8s.  in  payment  for  goods 
sold  to  him  in  his  separate  business  as  a  slop  seller* 
Crowtker  then  called  on  the  plaintiffs,  and  said  he  had 
a  bill  for  130/.  dated  18th  August,  for  which  he  wanted 
cash.    One  of  the  j^aintiffs  went  to  his  cash-box  and 
gave  him  something.    The  bill  for  130/.  10s.  6d.  was  then 
left  with  the  plaintiffs.  Neither  bill  was  ever  circulated  by 
them.   In  November,  the  bill  for  130/.  lOs.Gd.  became  due. 
The  plaintiffs  applied  for  payment  to  Crowtker  only,  who 
then  said  he  should  go  over  to  his  partner  Coombs  at 
Newport.  In  December  the  plaintiffs  arranged  with  Crou)- 
tker  to  pay  off  the  balance  due  by  monthly  instalments, 
and  delivering  over  a  number  of  seamen's  tickets  which 
he  had  obtained  in  his  slop-business.     In  January,  1829, 
he  became  insolvent,  and  the  plaintiffs  then  claimed  the 
amount  of  the  bills  from  Coombs.     No  bill-book  was 
kept  by  the  plaintiffs.    The  bills  accepted  by  the  de- 
fendant Crowtker  in  favour  of  the  plaintiffs  were  found 
in  his  possession,  but  without  any  appearance  of  having 
been  paid,  and  were  produced  by  Coombs  at  the  trial. 

The  learned  Baron  left  it  to  the  jury,  whether,  under 
the  circumstances,  the  plaintiffs  had  exercised  sufficient 
caution  in  taking  the  bills  sued  on,  or  whether  the  trans- 
action  shewed  such  gross  negligence^  in  the  plaintifis  as 
amounted  to  fraud  and  covin  ? — Verdict  for  the  plaintiffs. 

Ludlow  Serjt.  for  the  defendant  Coombs,  had  obtained 
a  rule  in  Michaelmas  Term  for  setting  aside  the  verdict 
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as  against  the  evideoce,  and  for  a  new  trial,  citing 
JUoyd  V.  Ashby.  (a) 

F.  Pollock  and  John  Jervis,  shewed  cause  in  that  term. 
— ^These  bills  were  so  drawn  as  to  bind  the  defendant 
Coombs.  The  coal  trade  was  carried  on  in  Bristol  where 
the  plaintiffs  live,  and  the  bills  purport  to  be  drawn  for 
value  received  in  coals.  Therefore,  when  the  plaintiffs 
took  those  bills,  they  might  reasonably  suppose  them  to 
be  drawn  on  account  of  the  partnership,  having  no  notice 
to  the  contrary.  Notice  to  Crowiher  of  the  non-payment 
of  the  bills  which  they  had  authority  to  draw,  was  notice 
to  his  partner  Coombs.  Then  if  the  transaction  was  within 
the  scope  of  his  authority,  though  in  fraud  of  the  part* 
nership,  the  defendant  is  liable.  They  distinguished 
JJoyd  V.  Ashby,  and  admitted  that  the  verdict  should 
be  reduced  by  the  amount  of  the  two  bills  for  40/.  and 
38/.  8^  6d.  accepted  by  Crowther  alone  for  his  debt 
to  plaintifis,  and  handed  back  to  him  by  them  in  part 
discount  of  the  first  bill  for  130/. 


Ludlow  Serjt.  and  Talfourdj  in  support  of  the  rule, 
w^ed  that  the  facts  above  detailed  shewed  that  the 
bills  sued  on  were  drawn  in  fraud  of  the  partnership  for 
othar  than  partnership  pui*poses,  and  that  the  plaintiffs 
had  been  guilty  of  gross  negligence  in  taking  them  with 
a  full  opportunity  of  perceiving  their  indicia  of  fraud.  If 
they  were  conusant  of  the  coal-trade  carried  on  by 
Crowther  with  the  defendant  Coombs,  as  contended  on 
the  other  side,  they  must  have  known  that  it  did  not 
require  the  drawing  bills  except  in  payment  for  coals,  (a) 
and  in  the  situation  in  which  they  stood  with  Crowther, 
should  have  inquired  what  occasion  the  coal  concern 


(«)  S  C.  &  P.  138.  Abbott,  C.  J. 

(6)  See  Dickimon  t.  Va^,  10  B.  &  C.  128. 
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had  for  money.  Crowther  at  his  insolvency  possessed 
the  two  bills  for  40/.  and  38/.  8i.  M.,  accepted  by  him- 
self alone  in  favom*  of  the  plaintiffs  for  slop  goods,  die 
last  of  which  had  become  due  on  the  day  the  bill  for 
130/.  now  sued  on  was  discounted  by  plaintiffs.  No  re- 
ceipt appeared  on  either  or  any  evidence  of  their  pay- 
ment by  Crowther.  They  probably  were  handed  back 
to  him  in  part  of  the  discount.  When  a  partnership 
name  is  put  on  a  bill  by  one  partner,  but  the  party  at 
whose  request  it  is  done  knows  it  is  not  on  the  account 
or  for  the  benefit  of  the  partnership,  but  is  the  act  of 
the  partner  only,  he  cannot  sue  on  that  bill.  Arden  v. 
Sharp,  (a)  Wells  v.  Masterman,  (6)  Shirreffv.  Wilkes,  (c) 
Midky  V.  Taylor,  (d)  Wood  v.  Holbech.  (e) 

Secondly,  Coombs  was  only  a  dormant  partner,  and 
had  no  interest  in  the  transaction.  Lloyd  v.  Ashby 
shews  that  an  indorsee  cannot  maintain  an  action  against 
a  dormant  partner  on  a  bill  accepted  by  one  partner  in 
a  transaction  not  relating  to  the  partnership,  because  the 
former  has  no  interest  on  the  bilU  nor  was  the  bill  taken 
on  his  credit,  as  he  is  not  known  to  be  a  partner. 

Coombs  was  not  held  out  to  the  world  as  a  partner, 
nor  is  there  any  evidence  that  the  plaintiffs  knew  that 
he  was  a  partner  of  Crowther  before  the  observation  of 
Crowther  to  them  after  the  first  bill  was  returned  for 
non  payment.  The  additiod  of  **  and  Co.'*  to  Crowther^s 
name  as  drawer  of  the  two  bills  now  sued  on,  was  not 
proof  in  itself  that  he  had  any  partner.  In  De  Mont- 
fort  V.  Saunders  and  others,  lately  heard  in  the  King's 
Bench,  that  court  decided,  that  the  words  '*  and  Co."  were 
so  frequently  used  by  a  firm  consisting  of  one  person 
only,  that  no  inference  either  way  could  be  drawn  from 
their  occurrence ;  one  partner  has  not  a  right  to  bind 


1831. 

Wljrrtt 
•nd  Aaoditr 

V. 

CitowTirss 


(a)  3  Bfp.  R.  614. 
(c)  1  East,  48. 
w(«)  Itfaj  20, 1886.  Chittj  on  Billt. 


(6)  Ibkl.  7S1. 
(<0  13  EMt«  175. 
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Jafi/20th. 


another  without  his  knowledge,  by  drawing  a  bill  for 

his  own  private  debt,  and  that  is  a  defence  in  an  action 

by  an  indorsee.     Green  v.  Deakin.  (a) 

Cur.  adv.  vult. 

Bayley  B.  now  delivered  the  judgment  of  the  Court. 
— ^This  was  an  action  by  the  indorsees  against  the  de- 
fendants as  drawers,  on  two  bills  of  exchange,  one  dated 
18th  Augmt,  1828,  for  130/.  IO5.  6d.,  another  dated  6th 
September,  1828,  for  46/.  IO5.  Crowther  suffered  judg- 
ment by  default.  The  defence  set  up  by  Coombs  was. 
First,  that  the  bills  sued  on  were  not,  properly,  partner- 
ship bills ;  that  they  were  not  applied  to  any  partner- 
ship purpose ;  that  the  creditor  passed  them  away  in 
fraud  of  the  partnership  ;  and  that  plaintiffs  took  them 
under  circumstances  from  which  they  ought  to  have  in- 
ferred such  fraud.  Secondly,  that  Coombs  was  a  secret 
partner  only  ;  that  the  plaintiffs  knew  nothing  of  him ; 
and  that  it  was  not  until  long  after  the  bills  were  dis- 
honoured that  they  made  any  inquiries  about  Coombs, 
and  that  they  continued  treating  with  Crowther  after 
the  bills  became  due,  as  if  he  and  he  only  was  the  person 
bound  by  them.  Uoyd  v.  Ashby  was  cited  on  this  se- 
cond point,  and  we  have  since  been  referred  to  Ex-parte 
Boktho;(b)  but  Lloyd  v.  Ashby  having  been  re-con- 
sidered by  the  court  of  King's  Bench,  a  new  trial  was 
considered  proper,  and  in  Ex-parte  Boktho  o.  joint  diud 
a  separate  trade  were  carried  on  in  the  name  of  the  same 
individual  Isaac  Blackburn,  so  that  no  partnership  firm 
was  pledged,  and  the  issues  were  directed  solely  to 
find  whether  bills  drawn  and  indorsed  by  him  in  his  own 
name,  payable  to  his  order,  which  were  afterwards 
indorsed  and  procured  to  be  discounted  by  his  part- 
ner in  the  joint  trade,  were  drawn  on  account  of  the  sepa- 
rate or  joint  business ;  and  whether  the  bankrupts  were 


(a)  3  stark.  C.N.  P.  347. 


(6)  I  Back's  B.  Cat.  100. 
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jointly  liable  as  for  monies  lent.  Passing  by  these 
cases^  we  are  of  opinion,  that  where  a  partnership 
name  is  pledged,  the  partnership  of  whomsoever  it  may 
consist,  whether  the  partners  are  named  in  the  firm 
or  not,  and  whether  they  are  known  or  secret  partners, 
will  be  bound,  unless  the  conduct  or  title  of  the  person 
who  seeks  to  charge  them  can  be  impeached. 

It  is,  therefore,  on  the  first  point  only  that  we  have 
had  doubts ;  the  evidence  on  which  applies  chiefly  to 
the  first  bill.  Both  bills,  indeed,  are  drawn  by  Croto- 
iher,  and  both  indorsed  by  him ;  there  is  nothing  on 
either  bill  to  shew  that  Coombs  was  privy  to  its  existence. 
Between  January  and  Aprils  1828,  Crowther  contract- 
ed a  separate  debt  of  78/.  8s.  6d.  with  the  plaintiffs,  and 
on  lOth  May,  1828,  the  plaintiffs  drew  on  Crowther  at 
two  months  for  40/.,  and  on  28th  June,  1828,  they  drew 
a  second  bill  on  him  for  38/.  8^  6d.  The  first  of  these 
bills  became  due  on  the  13th  July,  1828,  and  was  dis- 
honoured on  the  18th  August,  the  very  day  of  the 
date  of  the  first  of  the  bills  on  which  this  action  is 
founded.  Crowther  went  to  the  plaintiffs  with  the  bill 
for  130/.  IO5.  6d.,  and  told  Gilbert,  plaintiff's  servant, 
that  he  had  a  bill  for  which  he  wanted  cash.  Gilbert 
shewed  him  in  to  one  of  the  plaintiffs,  who  went  to  his 
strong  box  in  which  he  kept  his  cash  and  securities,  and 
from  which  he  gave  Crowther  something,  and  Crowther 
went  away.  Gilbert  then  saw  that  that  plaintiff  had  a 
bill,  but  did  not  know  what  he  had  given  for  it.  The  bills 
for  40/.  and  38/.  8s.  6d.  were  afterwards  in  possession 
of  Crowther,  and  were  produced  by  Coombs  at  the  trial. 
They  had  neither  of  them  any  receipt  on  the  back  of 
them ;  there  was  nothing  to  raise  a  presumption  that 
they  had  ever  been  presented  for  payment.  The  pro- 
bability, therefore,  was,  that  they  were  given  up  to 
Crowther  on  the  18th  August,  when  he  took  the  bill  for 
130?.  IO5.  6d.  to  Wintle;  and  had  the  plaintiffs  insisted 
on  retaining  the  verdict  for  these  two  sums,  40/.  and 
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38/.  85.  6d.,  1  should  have  thought  there  ought  to  have 
been  a  new  trial  in  order  to  a  reconsidering  of  the  whole 
case ;  but  as  the  plaintiffs  abandon  the  verdict  as  to  those 
sums,  is  there  any  fair  ground  on  which  we  can  consider 
the  verdict  as  wrong  for  the  residue  ?  There  is  no  evi* 
dence  applicable  to- the  bill  for  45/.  IO5.  nor  any  thing 
to  impeach  the  transactions  on  the  bill  for  130/.  10$.  6c/., 
except  this^  that  part  of  the  produce  was  misapplied 
to  Crowther^s  private  debts  of  40/.  and  38/.  8s.  6d. 
so  that  pro  tanto  there  may  have  been  a  fraud  on 
the  partnership ;  but  it  does  not  follow  that  the  fraud 
went  beyond  those  two  sums^  nor  that  because  there 
was  a  partial  fraud  on  one  bill,  there  was  fraud  also  on 
the  other.  Though  the  jury  might  draw  such  an  infer- 
ence, can  we  say  they  ought?  and  we  should  not  be  jus- 
tified in  granting  a  new  trial  unless  we  so  thought.  When 
a  jury  did  draw  that  inference  on  a  former  trial,  this 
Court  rightly  thought  the  case  ought  to  be  submitted  to 
another  jury.  I  do  not  mention  any  of  the  cases  I  have 
collected  on  this  subject,  because  in  none  of  them  is  the 
present  point  of  partial  fraud  or  partial  failure  of  consi- 
deration considered.  No  case  warrants  the  length  to 
which  such  an  inference  would  extend.  In  Shirreffv. 
Wilksj  {a)  Hope  v.  Custy  (b)  and  Green  v.  Deakin,  (c)  the 
private  debt  for  which  the  partnership  security  was 
pledged,  equalled  in  amount  the  security  given  ;  and 
the  transaction,  if  bad  at  all,  was  bad  in  toto ;  there  was 
no  distinction  between  one  part  and  another  of  the 
amounts  of  the  respective  bills ;  and  in  Ridley  v.  Toy- 
tor,  (d)  the  partnership  security  was  adjudged  to  be 
efieetually  given.  I  am,  therefore,  of  opinion  that  the 
rule  roust  be  discharged  on  the  terms  of  reducing  the 
verdict  by  striking  out  40/.  and  38/.  85.  6d. 

Rule  discharged  accordingly. 


(«)  lEut,48. 

XO  aSUrk.C.N.P.347. 


(6)  Cited  bj  Lawrmc$,  J«  1  Bast,  S3. 
(d)  IS  But,  175. 
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LuMBT  against  Allday. 

i^ASE  for  words.    The  first  count  of  the  declara-  Where  worda 
tion  stated,  that  before  the  speaking  of  the  words,  a  peraon  in 

the  plaintiff  was,    and  hitherto  has  been,    and  still  an  office  of 

.  profit  which 

is,  clerk  to  a  certain  incorporated  company ;  to  wit,  the  have  a  na- 

Birmihgham  and  Staffordshire  Gas  Light  Company,  and  ^encv^oc- 
as  such  clerk  had  always  behaved  himself  with  great  casion  the 
diligence,  industry,  and  propriety,  and  thereby  had  ac-  ^^^  ^^ 
quired  and. was  acquiring  great  gains  and  profits  in  his  which  impate 
said  situation  as  clerk  to  the  said  company ;  neverthe-  gome  neces- 

less  the  defendant  well  knowing:  the  premises,  but  in-  •aryq«alifi- 

^  .     .  ,   cation  for  or 

tending  to  bring  the  plaintiff  into  public  infamy  and  some  miscon- 

disgrace  with,  and  among  all  his  neighbours,  and  the  ^^^^  are*  ac- 

said  persons  composing  the  said  company,  and  to  cause  tionable.  Se^ 

it  to  be  suspected  and  believed  by  his  neighbours  and  to  a  gaa  light 

subjects,  and  the  persons  composing  the  said  company,  conapany 

that  the  said  plaintiff  was  of  a  bad  character  and  unfit  with  immoral 

to  hold  his  situation  of  clerk  to  the  said  company,  and  conduct  with 

^    /'  women,  that 

an  improper  person  to  be  employed  by  the  said  com*  imputation 
pany,  and  to  cause  him  to  be  deprived  of  and  lose  his  reference^to 
situation,and  to  vex,  &c.  him,  the  said  plaintiff, on, &c.  at,  ^^  office, 
&c.  in  a  certain  discourse  which  the  said  defendant  then  being  laid  to 

and  there  had  with  the  said  plaintiff  of  and  concerning  ^\®  ^®6" 

*  .         .      apoken   of 

the  said  plaintiff,  and  of  and  concerning  the  premises,  in  him  in 
the  presence  and  hearing  of  divers  good  and  worthy  sub-  gierk^^r" 
jects  of  this  realm,  then  and  there,  in  the  presence  and  proved  to 
hearing  of  the  said  last  mentioned  subjects,  falsely  and  gioned  him 

maliciously  spoke  and  published  of  and  concerning  the  any  special 

damage. 

Where  the  material  part  of  the  words  declared  on  is  proved  to  a  jury,  the 
verdict  must  be  for  the  plaintiff;  and  a  nonsuit  will  not  be  entered,  though 
on  demurrer  or  motion  in  arrest  of  judgment  it  might  be  held  that  ru  action 
could  not  be  maintained  on  the  words  proved. 

A  rule  wiU  be  granted  in  arrest  of  judgment  after  a  rule  for  a  nonsuit  is  dis- 
charged. 

Q 
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•1831.  said  plaintiff,  and  of  and  concerning  the  premises, 
these  false,  scandalous,  malicious,  and  defamatory  words 
following :  that  is  to  say, "  You  (meaning  the  said  plaintiff) 
are  a  fellow,  a  disgrace  to  the  town,  unfit  to  hold  your 
(then  and  there  meaning  the  said  plaintiff's)  situation 
(then  and  there  meaning  the  said  situation  of  clerk  to 
the  Birmingham  and  Staffordshire  Gas  Light  Company) 
for  your  conduct  with  whores ;  I  will  have  you  in  the 
Argus ;  you  (then  and  there  meaning  the  said  plaintiff) 
have  bought  up  all  the  copies  of  the  ilrgu«,  knowing  you 
(then  and  there  meaning  the  said  plaintiff)  were  ex- 
posed ;  you  may  drown  yourself,  for  you  (then  and  there 
meaning  the  said  plaintiff)  are  not  fit  to  live,  and  a  dis- 
grace to  the  situation  you  (Uien  and  there  meaning  the 
said  plaintiff)  hold,"  (then  and  there  meaning  the  said 
situation  of  clerk  to  the  Birmingham  and  Staffordshire 
Oas  Company.) 

The  above  words  were  stated  with  some  variations  in 
several  other  counts. — Plea  general  issue. — At  the  trial 
before  Alexander  C.  B.^  at  the  Warwick  Summer  Assizes, 
in  1830,  it  appeared,  that  the  plaintiff  had,  for  three 
years,  acted  as  clerk  to  the  Birmingham  and  Stafford- 
shire Gas  Light  Company,  at  a  salary  of  250/.  per  ann. 
The  most  defamatory  of  the  words  laid  in  the  first 
count  were  proved.  The  Argus  was  proved  to  be  a  pub- 
lication appearing  at  Birmingham  monthly.  No  proof 
was  given  of  any  written  appointment  of  the  plaintiff  as 
clerk.  The  Chief  Baron  directed  the  jury  that,  if  in 
their  opinion  Uie  words  used  would  probably  tend  to  in- 
jure the  plaintiff  in  his  office  of  clerk,  he  was  intitled  to 
a  verdict.  The  jury  found  a  general  verdict  for  plaintiff. 
Damages  405. 

In  Michaelmas  Term,  Adams  Serjt.  moved  to  enter  a 
nonsuit  on  two  grounds :  First,  that  as  the  words  proved 
were  not  spoken  of  defendant  in  his  office,  trade,  or  call- 
ing, and  did  not  import  such  improper  conduct  in  his 


t;* 
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duty  as  a  clerk,  as  would  be  likely  to  occasion  his  dis-  1831. 
missal,  they  were  not  actionable^  no  special  damage  x^^^HfTv 
having  been  proved.  Levy  v.  Milne  (a)  Wetherheadv, 
Armitage.{b)  Secondly,  that  the  declaration  stated,  that 
the  plaintiff  tmi5  a  clerk  to  the  Gas  Light  Company  de- 
scribed, and  not  that  he  was  appointed  a  clerk ;  the  evi- 
dence being,  that  he  acted  as  such  clerk,  but  no  proof 
being  given  of  any  resolution  in  the  books  of  the  direc- 
tors that  he  should  be  appointed. 

The  Court  granted  a  rule  nisi  for  entering  a  nonsuit  on 
the  first  point,  but  on  the  second  point  mentioned  Berry- 
many  one  &c.  v.  Wise^  (c)  Rutherford  v.  Einms,  (d)  and 
it  was  not  afterwards  mentioned. 

Goulbum  Seijt.  shewed  cause  in  the  same  term. 
The  objection  on  which  a  nonsuit  is  moved  for  arises 
0Q  the  record,  and  should  have  been  the  subject  of  a 
motioQ  in  arrest  of  judgment,  by  which  the  plaintiff 
would  not  be  prevented  from  proceeding  to  error.  The 
words  are  said  not  to  be  actionable,  because  not  spoken 
of  the  plaintiff  with  reference  to  his  character  as  a  clerk. 
But  the  rule  laid  down  in  Onslow  v.  Home  (e)  is,  that 
words  are  actionable  when  spoken  of  one  in  an  office  of 
profit,  which  may  probably  occasion  the  loss  of  his  office, 
or  when  spoken  of  persons  touching  their  respective  pro- 
fessions, trade,  and  business,  and  which  may  probably  tend 
to  their  damage,  or  may  be  of  probable  ill  consequence  to 
them  in  a  trade,  profession,  or  office.  (/*)  This  rule  is  re- 
cognized by  Mr.  Starlde  in  his  well-known  work  on  libel  (g), 
where,  in  distinguishing  between  words  reflecting  on  a 
person  in  an  office  merely  honorary,  and  an  office  of 
profit,  he  says,  *'  where  the  office  is  lucrative,  words 


(a)  4  BiDg.  195.  (6)  2  Le?ins.  233.     3  Salk.  237.  S.  C. 

(e)  4  T.  R.  366.  (<f)  6  Bing.  R.  451. 

(«)  3  Wilf.  186.  (/)  S.  C.  fila.  R.  763. 
(g)  Itt  Ed.  115, 116. 

Q  2 
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¥ 

1831.  which  reflect  on  the  integrity  or  capacity  of  the  plain- 
tiff render  his  tenure  precarious,  and  are  therefore,  pro 
tanto  a  detriment  in  a  pecuniary  point  of  view." 

The  salary  of  the  plaintiff's  clerkship  was  proved.  The 
jury  were  the  judges  whether  the  words  tended  to  the  loss 
of  office,  and  have  found  in  the  affirmative.  It  may  be 
said,  that  the  peculiar  immorality  imputed  would  not 
disqualify  the  plaintiff  from  acting  as  a  clerk.  If  so,  the 
imputation  in  Woolnoth  v.  Meadows,  {a)  would  not  be 
actionable,  if  considered  only  as  tending  to  the  loss  of 
office.  Nor  was  J^t  necessary  to  aver  the  slanderous 
words  to  have  been  used  in  a  colloquium  concerning 
the  particular  employment  of  the  plaintiff  as  a  clerk, 
for  that  necessary  application  appears  from  the  veords 
themselves  (i)  vehich  reflect  on  the  conduct  of  the 
plaintiff,  so  as  to  render  precarious  his  tenure  of  office, 
and  need  not  be  alleged  as  spoken  of  him  in  that 
office.  In  Stanton  v.  Smitfi,  (c)  the  defendant  said 
of  a  tradesman,  ''  that  he  was  a  sorry  pitiful  fellow 
and  a  rogue,  and  that  he  had  compounded  his  debts 
at  55.  in  the  pound;"  and  the  plaintiff  had  judgment, 
though  no  colloquium  of  his  trade  was  alleged,  for  such 
words  spoken  of  a  tradesman  must  greatly  lessen  his 
credit,  and  be  very  prejudicial  to  him.  So  in  Reeve  v. 
Holgate  (d),  these  words,  laid  to  be  spoken  of  plaintiff, 
being  a  malster,  habens  colloquium  of  him  and  his  trade, 
'^  Have  a  care  of  him,  and  do  not  deal  with  him,  he  is  a 
cheat  and  will  cheat  you ;  he  has  cheated  all  the  farmers 
at  jE.,  and  is  now  come  to  cheat  at  //.,"  were  held  ac^ 
tionable  as  in  themselves,  though  the  alleged  colloquium 
'was  negatived,  for  they  supply  a  colloquium,  and  ap- 
peared to  be  spoken  of  his  tmde.  To  say  of  a  physician 
'*  that  he  is  a  drunken  fool,  and  ass,  and  no  scholar,"  i  s 


(a)  6  East,  468.  (6)  See  Slarkie  on  Libel,  1st  Ed.  319,  320. 

(c)  Lord  Rajm.  1480.  (d)  2  Lctidz,  62. 


V. 

Allday. 
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actionable  without  averring  a  colloquium  concerning  his  1831. 
profession ;  Cawdry  v.  Highly,  {a)  This  is  not  a  mere  lumbt 
imputation  of  defect  of  moral  virtue,  as  of  insincerity  (6)^ 
but  of  immoral  acts,  having  a  strong  tendency  to  the  re- 
sult of  loss  of  office. — [Baykjf  B.  Corny ns,  in  his  Digest, 
tit.  Action  on  the  Case  for  Defamation,  (D.  13)  to(D.27.), 
puts  cases  of  slander  of  a  man  in  his  office,  profession, 
or  trade.  Is  there  any  such  case  where  the  words  used  do 
not  impute  incapacity,  or  misconduct,  or  want  of  some 
qualification  necessary  to  carry  on  the  office  which  plain- 
tiff holds?] 

'  Adams  Serjt.  (with  whom  was  the  Attorney  General) 
in  support  of  the  rule. — If  the  words  are  not  actionable 
the  jury  cannot  find  damages,  and  there  should  be  a 
nonsuit.  As  the  words  merely  imputed  immorality,  they 
are  not  actionable  in  themselves  unless  a  special  tem- 
poral damage  be  shewn,  or  unless  they  touch  the  plain- 
tiff in  his  office.  Thus  words  laid  to  be  spoken  of  a  party 
in  a  trade  or  profession,  must  reflect  on  the  quality  of 
his  wares,  his  credit,  honesty,  skill,  &c.  (c)  The  rule 
in  Wilson  only  applies  where  the  words  are  spoken  of  a 
person  in  an  office  of  profit.  Suppose  the  words  had 
been  "  You  are  a  disgrace  to  society,"  that  would  have 
equally  supported  the  manner  in  which  the  case*  was  left 
to  the  jury,  who  cannot  judge  what  particular  words 
constitute  a  cause  of  action  or  not.  In  Seaman  v.  Bigg,  (d) 
the  words,  **  He  is  a  cozening  knave,  and  has  cheated 
his  master  of  barley,"  were  held  actionable  when  spoken 
of  a  servant  in  his  employ  as  such.  In  this  case  the 
words  used  do  not  prejudice  the  plaintiff  in  his  office, 
profession,  or  employment.     The  declaration   skilfully 

(a)  Cro.  Car.  270  ;  and  aee  Jtfartyn  ▼.  Burlingt,  Cro.  El.  589. 
(h)  OhmIow  ▼.  Home,  Bia.  R.  754.     S.  C.  S  WiU.  187. 

(c)  See  Com.  Dig.  uhi  iuprM,  and  AUxtmdtr  t.  AnyU,  autt,  14. 

(d)  Cro.  Car.  480. 
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183L  avoids  laying  the  words  to  be  spoken  of  the  plaintiff  in 
his  office  as  a  clerk,  for  a  nonsuit  must  then  have  fol* 
lowed  the  failure  in  proof.  The  only  averment  is,  that 
the  words  were  spoken  ''  of  and  concerning  the  pre- 
mises." It  is  tme,  that  no  colloquium  of  the  plaintiff 
and  his  office  need  be  averred,  if  an  imputation  upon  the 
plaintiff  in  such  office  can  be  collected  from  the  words 
themselves,  but  they  are  not  actionable  in  themselves  so 
as  to  supply  the  want  of  that  averment,  nor  could  such 
averment  have  made  the  words  used  apply  to  the  plain- 
tiff's office.  No  charge  affecting  the  plaintiff  in  his  office 
is  made  :  a  libel  is  in  itself  only  proof  of  what  is  positively 
averred  or  stated  therein.  Jones  v.  Stevens  {a). — IBay- 
ley  B.  The  jury  were  properly  desired  by  the  learned 
Judge  to  find,  whether  the  words  used  had  a  tendency  to 
produce  damage,  in  order  to  place  that  question  beyond 
dispute.  The  rule  is  undoubted,  that  if  the  facts  stated 
"in  a  declaration  are  proved,  the  jury,  who  are  not  judges 
of  the  law,  must  find  for  the  plaintiff,  who  need  not  be 
nonsuited.  The  words,  Not  guilty,  do  not  involve  the 
question  of  legal  guilt.  If  this  action  will  not  lie,  sup* 
posing  all  the  facts  in  the  declaration  to  be  proved,  the 
defendant  should  demur,  or  move  in  arrest  of  judgment* 
Our  duty  strictly  is  to  say  on  this  rule,  whether  the 
plaintiff  should  be  nonsuited  or  not,  it  not  having  been 
moved  in  the  alternative  in  arrest  of  judgment] 

His  Lordship  suggested,  that  the  proper  course  would 
be  to  confine  the  general  verdict  to  whatever  count  might 
be  considered  to  be  supported  by  the  evidence,  in  order 
to  avoid  the  ulterior  motion  in  arrest  of  judgment,  which 
if  the  rule  for  a  nonsuit  should  be  discharged,  might 
afterwards  be  made  on  the  ground  of  one  bad  count  in 
the  declaration. 

No  such  arrangement  having  taken  place, 

(a)  11  Price,  235. 
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Ba  YLEY  B.  now  delivered  the  judgment  of  the  Court        ^o3l. 
— ^Thiscase  came  before  the  Court  on  a  rule  nisi  to  enter       lomby 
a  nonsuit,  the  ground  of  which  was,  that  the  words      allday. 
proved  on  the  trial  were  not  actionable.  Jan.  I8th. 

Two  points  were  discussed  upon  this  rule :  one»  whe- 
ther the  words  were  actionable  or  not ;  and  the  other, 
whether  this  was  properly  a  ground  of  nonsuit. 

The  declaration  stated,  that  the  plaintiff  was  clerk  to 
an  incorporated  company,  called  the  Birmingham  and 
Staffordshire  Ghts  Light  Company,  and  had  behaved  him- 
self as  such  clerk  with  great  propriety,  and  thereby  ac- 
quired, and  was  daily  acquiring,  great  gains ;  but  that 
the  defendant  to  cause  it  to  be  believed  that  he  was  un- 
fit to  hold  his  situation,  and  an  improper  person  to  be 
employed  by  the  company,  and  to  cause  him  to  be  de- 
prived of  his  situation,  spoke  the  words  in  the  first  count 
(which  the  learned  Judge  here  read.) 

The  objection  to  maintaining  an  action  on  these  words 
is,  that  it  is  only  on  the  ground  of  the  plaintiff's  being 
derk  to  the  company  that  they  can  be  actionable ;  that 
it  is  not  alleged  that  they  are  spoken  of  him  in  reference 
to  his  character  or  conduct  as  clerk ;  that  they  do  not 
from  their  tenor  import  that  they  were  spoken  with  any 
such  reference  ;  and  that  they  do  not  impute  to  him  the 
want  of  any  qualification  which  a  clerk  ought  to  have, 
or  any  misconduct  which  would  make  him  unfit  to  dis- 
charge faithfully  and  correctly  all  the  duties  of  such  a 
clerk. 

The  plaintiff  relied  on  the  rule  laid  down  by  De  Grey 
C.  J.  in  Onslow  v.  Home^  (a)  that  words  are  actionable 
when  spoken  of  one  in  an  office  of  profit  which  may 
probably  occasion  the  loss  of  his  oflSce,  or  when  spoken 
of  persons  touching  their  respective  professions,  trades, 
and  businesses,  and  do  or  may  probably  tend  to  their 

<a)  3  Wils.  186. 
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damage.  The  same  case  occurs  in  Sir  WiUiam  Black- 
stone's  Reports^  753.,  where  the  rale  is  expressed  to  be, 
'*  If  words  may  be  of  probable  ill  consequence  to  a  per- 
son in  a  trade,  or  profession,  or  oflSce." 

The  objection  to  the  rule  as  expressed  in  both  reports 
appears  to  me  to  be,  that  the  word  *' probably"  or  ^^  pro- 
bable" is  too  indefinite  and  loose,  and  that  unless  it  is 
considered  as  equivalent  with  "  having  a  natural  ten- 
dency to,"  and  is  confined  within  the  limits  I  have  ex- 
pressed in  stating  the  defendant's  objection,  viz.  that  of 
shewing  the  want  of  some  necessary  qualification,  or 
some  misconduct  in  the  office, — it  goes  beyond  what  the 
authorities  warrant.  Every  authority  I  have  been  able 
to  meet  with,  either  shews  the  want  of  some  general 
requisite,  as  honesty^  capacity,  fidelity,  &c.,  or  connects 
the  imputation  with  the  plieuntiff's  office,  trade  or  bu- 
siness Immorality  only,  however  gross,  is  all  which  is 
imputed,  as  here  charged*.  As  at  present  advised,  there- 
fore, we  are  of  opinion,  that  the  charge  proved  in  this 
case  is  not  actionable,  because  the  imputation  it  contains 
does  not  imply  a  want  of  any  of  those  qualifications 
which  a  clerk  ought  to  possess,  and  because  the  impu- 
tation has  no  reference  to  his  conduct  as  clerk. 

The  next  question  ils.  Is  this  properly  a  ground  of  non- 
suit ?  and  I  am  of  opinion  that  under  the  circumstances 
of  this  case  it  is  not.  The  words  proved  are  nearly  all 
the  words  the  first  count  contains,  and  if  these  words 
are  not  actionable,  none  of  the  other  words  contained 
in  that  count  are. 

When  the  general  issue  is  pleaded  to  a  count,  it  puts 
in  issue  to  be  tried  by  a  jury,  the  question,  whether  the 
facts  stated  in  that  count  exist,  or  not ;  but  the  legal 
efiect  of  those  facts,  whether  they  constitute  a  cause  of 
action  or  not,  is  not  properly  in  question. 

The  proper  mode  to  bring  that  legal  effect  under  con- 


IN  THE  First  Year  of  WILLIAM  IV.  225 

sideration  is,  before  trial  to  demur,  and  after  trial  to        183L 
move  in  arrest  of  judgment. 

The  duty  of  the  judge  under  whom  the  jury  try  a 
question  of  fact,  is  not  to  call  on  them  to  consider  whe- 
the  facts  charged  give  a  ground  of  action,  but  to  assist 
them  in  matters  of  law  which  may  arise  on  the  trial  of 
those  facts ;  and  to  give  them  his  opinion  whether  the 
evidence  makes  out  the  facts  so  charged,  where  that  is 
doubtful. 

Therefore,  as  the  defendant  in  this  case  put  in  issue 
the  truth  of  the  facts  charged  against  him,  viz.,  the 
speaking  the  words  laid,  and  those  facts  were  proved  on 
the  trial,  I  am  of  opinion,  that  the  rule  for  a  nonsuit 
ought  to  be  discharged,  and  that  notwithstanding  the 
lapse  of  time,  the  party  ought  to  have  an  opportunity 
to  move  to  arrest  the  judgment;  for  which  reason  I 
used  the  expression  ^'  as  at  present  advised :"  though 
we  may  have  a  strong  opinion  on  the  subject  whether 
the  words  in  the  declaration  are  actionable  or  not 

Rule  for  nonsuit  discharged,  with  liberty 
to  move  to  arrest  the  judgment. 

• 

It  appeart  from  Taylor  r,  WkiUlUad,  Doaglai,  746.,  that  a  mlo  in  airatt 
of  jodgmeot  will  be  gnmted  at  aoj  time  before  judgment  b  entered  op,  ibough 
a  role  for  a  new  trial  baa  been  diaobarged.  Bnt  in  Lane  and  Another  t. 
Crodbrff,  7  Price,  666.  tbeConrtofExcheqnerbeld  tbatapartjconldnotmofe 
in  arrest  of  judgment  after  the  diaobarge  of  anoh  a  nde,  for  it  ahonld  bare 
been  mored  in  tbe  altematiTe  within  tbe  first  fonr  dajs  of  term ;  bnt  see  the 
principal  ease,  and  Manning's  Excb.  Pr.  35S.  contra.  It  would  be  absurd 
that  tbe  Court  should  be  obliged  bj  anj  rule  of  practice  to  prononnoe  an 
erroneous  judgment,  and  thus  force  the  other  party  to  bring  a  writ  of 
error  ;  see  l>iMiHii9's  argument,  Douglas,  746.  But  a  motion  for  a  new 
trial  cannot  be  made  after  a  motion  in  arrest  of  judgment,  PA^pol  ▼.  Pag$, 
4B.&C.  160. 
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Young  and  Another,  Assignees  of  Ireland,  a  Bank- 
rupt, against  Timmins  and  Another. 

men"^^  r-  A  ^SUMPSIT  for  goods  sold,  money  lent  and  paid  by 
tial  restraint  "^^  the  bankrupt  Ireland  to  the  defendants^  and  had 
only\e  sop-   ^^^  received  by  them  to  his  use,  and  on  an  account 

ported  by  an  stated  by  the  bankrupt  with  the  defendants,  with  a 
adequatecon-  ^  .    i  ,       ,  .  i   .1      t 

sideration.       count  on  an  account  stated  by  the  assignees  with  the  de- 

Thus  an  fendants. 

agreement 

bv  wliicli  a 

brass-founder  P&os.— ^General  issue.—  Secondly,  as  to  first,  second, 
Md^^7^  third,  fourth,  and  fifth  counts:  That  G.  Ireland,  before 
for  certain  and  at  the  time  of  his  bankruptcy,  on,  &c.,  at  &c.,  was 
and  their  lires  ii^<l^bted  to  them  the  said  defendants,  in  the  sum  of 

tiiey  not  un-  360/.  of  lawful  money,  for  principal  and  interest,  upon 
dertakinrto  ,  ^        .  ^       ^       .  K  ^ 

find  him  lull  &m  by  Virtue  of  a  certain  note  in  writing,  commonly 

on  S7'  ^n^  ^^^^  ^  promissory  note,  dated  at  Birmingham,  the  17th 

traryresenr*  November,  A.  D.  1827,  made  and  drawn  by  the  said 

to^cmplw  ^'  I^^^^i  *"^d  whereby  he,  the  said  G.  Ireland,  on 

others  to  ex-  demand,  promised  to  pay  to  the  said   defendants    or 

ecute  thfiir  *    » 

orders  in  his  order,  the  sum  of  300/.  for  value  received.     The  other 

*|^®  j^^.®y  subjects  of  set-off  were  for  money  lent,  paid,  and  had 

fit,  and  to  put  and  received,  and  on  an  account  stated, 

agreement  at  Replication  —Similiter  to  first  plea ;  and  taking  issue 

three  months'  on  the  other. 

though  Lon-'      ^^  ^^  ^^^^  before  Alexander  L.  C.  B.,  at  the  summer 

don  and  six     assizes  for  Wartvick  in  1830,  an  order  of  reference  di- 

miles  round 

were  lefr  open  rected  a  verdict  to  be  entered  for  the  plaintiff,  damages 

to  take^oi^  1000/.,  subject  to  the  award  of  an  arbitrator,  who  was 
ders  from.       to  be  at  liberty  to  direct  for  whom,  and  for  what  sum 

A  note 
given  by  the    ^^^  verdict  should  be  finally  entered  ;  and  that  he  should 

bankrupt  for   g^^te  on  the  face  of  the  award,  the  agreement,  bond,  and 

damages 

arising  by  his  note,  with  the  facts  relating  to  them,  for  the  opinion  of 

X«Ton"     the  Court  o{  Exchequer. 

trary  to  the  above  agreement,  is  void  for  waut  of  consideration. 
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The  agreement  was  as  follows : 

"  By  memorandum  of  agreement^  made  the  28th  of 
January  1826,  between  J.  W.  Timniins  and  Samuel  Tm" 
mns,  the  defendants,  described  as  general  factors,  of 
the  one  part,  and  George  Ireland,  (the  bankrupt,)  de^ 
scribed  as  worlung  brass-founder,  on  the  other  part; 
reciting :  Whereas  the  said  J.  W.  T.  and  S.  T.  have  for 
some  time  past  employed  and  fdo  now  employ  the  said 
G.  /•  in  executing  the  orders  which  they  haye  from  time 
to  time  received  for  brass-foundry;  and  whereas  they 
the  said  J.  W.  T.  and  S.  T.  have  requested  the  said 
G.  /.  to  enter  into  such  agreement  as  is  hereinafter  meor 
tioned,  to  work  in  such  his  trade  or  business  as  aforesaid, 
and  to  execute  their  orders  by  manufacturing  and  mak- 
ing goods  in  the  way  of  his  trade  for  the  said  J.  TF.  Zl 
and  S.  T.  alone,  to  which  he  the  said  G.  /.  hath  con* 
sented  in  consideration  of  such  his  past  employment, 
and  also  of  the  undertaking  of  them  the  said  J.  W.  T. 
and  5.  T.  to  continue  to  employ  him  the  said  G.  /.  as  here^ 
to/ore.  Now  these  presents  witness,  that  in  pursuance 
of  the  said  agreement,  and  for  carrying  the  same  into 
effect,  they  the  said  J.  W.  T.  and  S.  T.  do  hereby  for 
themselves  severally  and  respectively  agree  with  the 
said  G.  J.,  that  they  the  said  J.  W.  T.  and  S.  T.  shall 
and  wiU,  during  the  joint  lives  of  themselves  and  the 
said  G.  /.,  continue  to  employ  the  said  G.  J.  in  exe- 
cuting their  orders  in  brasehfoundry  as  heretofore,  and 
upon  the  like  or  other  usual  terms,  (^subject  nevertheless 
to  the  provisoes  and  agreements  hereinafter  mentioned:) 
And  the  said  G.  /.  doth  hereby  agree  with  the  said 
J.  W.  T.  and  S.  T.  in  manner  following,  that  is  to  say, 
that  he  the  said  G.  /•  shall  and  will,  during  the  joint 
lives  of  them  the  said  J.  W,  T,  and  S.  T,,  work  for  and 
execute  the  orders  of  the  said  J.  W.  T.  and  S.  T.  as  he 
has  heretofore  been  accustomed  to  do  in  his  said  trade 
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or  business  as  a  brass-founder,  in  a  good  and  workman- 
like manner,  and  at  general  and  proper  prices  or  terms : 
And  further,  that  he  shall  not  nor  will  at  any  time  work 
for  or  execute  or  cause  to  be  executed  the  order  of  any 
other  person  or  persons  whatsoever,  in  such  his  said 
trade  or  business  of  a  brass-founder  as  aforesaid,  with- 
out the  consent  in  writing  of  the  said  J.  W.  T,  and  S.  T. 
first  obtained  for  that  purpose,  and  which  consent  shall 
be  necessary  upon  every  distinct  occasion,  and  shall  con- 
tain the  address  of  the  person  or  persons  for  whom  he 
may  be  thereby  permitted  to  be  so  employed,  and  also, 
the  specific  work  which  he  is  thereby  permitted  to  exe- 
cute or  perform :  Provided  always,  and  it  is  hereby  de- 
clared and  agreed  by  and  between  the   said   parties 
hereto,,  that  in  case  the  said  J.  W.  T.  and  S.  T.  shall  be 
at  any  time  minded  or  desirous  to  put  an  end  to  that 
agreement,  and  of  such  their  mind  or  desire  shall  give 
or  cause  to  given  at  least  three  months*  notice  in  writing 
to  the  said  G.  /.,  then  and  in  that  case,  and  from  and 
after  the  expiration  of  such  notice,  this  agreement  shall 
be  considered  as  at  an  end  and  determined,  anything 
hereinbefore  contained  to  the  contrary  thereof  in  any- 
wise notwithstanding :  Provided  also,  and  it  is  hereby 
further  agreed,  that  in  case  they  the  said  J.  W.  T.  and 
S,  T.  shall  at  any  time  have  occasion,  or  be  under  the 
necessity  by  reason  of  the  urgency  or  extent  of  orders, 
or  shall  otherwise  think  Jit,  they  shall  be  at  liberty  to  em- 
ploy any  other  person  or  persons  to  execute  orders  for 
them  in  the  trade  or  business  of  a  brass-founder,  any- 
thing herein  contained  to  the  contrary  notwithstanding, 
and  that  without  thereby  releasing  the  said  G.  /.  from 
his  agreement  herein  contained,  of  exclusively  working 
for  the  said  J.  W,  T.  and  S.  T. ;  and  provided  more- 
over, and  it  is  hereby  lastly  agreed,  that  nothing  herein 
contained  shall  be  taken  to  restrain  or  prevent  the  said 
G.  /.  from  taking  and  executing  the  orders  of  any  per- 
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son  or  persons  residing  in  the  city  of  London,  or  within 
six  miles  thereof;  but  that  the  said  G.  /.  shall  be  at 
liberty  to  solicit  and  get  up  the  orders  of  any  such  person 
so  residing  as  aforesaid,  in  the  same  manner  as  he  would 
do  in  case  these  articles  of  agreement  had  not  been  en- 
tered into,  anything  herein  contained  to  the  contrary 
thereof  in  anywise  notwithstanding." 

A  bond  of  the  same  date,  in  a  penalty  of  100/.  was  also 
executed  by  Ireland  to  the  defendants,  conditioned  for 
the  performance  of  the  above  agreement,  which  was  re- 
cited in  the  bond.  The  note  intended  to  be  set-off  was 
as  follows : 

"  Birmingham,  Nov.  20, 1827. 

''  On  demand  I  promise  to  pay  to  Messrs.  J.  W.  and 
S.  Timmins  or  order,  the  sum  of  300/.  for  value  received. 

"  George  Ireland.*^ 

£300:  0:  0. 
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On  the  28th  oiOct.  1830,  the  arbitrator  made  his  award, 
that  a  verdict  be  finally  entered  up  for  the  defendants ; 
and  touching  the  effect  of  the  said  agreement  upon  the 
mode  of  dealing  between  the  bankrupt  and  the  defend- 
ants, he  found  that  if  the  bankrupt  George  Ireland  had 
continued  to  trade  with  the  said  defendants  on  the 
terms  on  which  these  parties  originally  dealt,  without 
those  terms  being  altered  by  the  said  agreement,  there 
w<Tuld  on  the  account  at  the  close  of  it,  have  been  due 
from  the  said  defendants  to  the  bankrupt,  the  sum  of 
62/.  9^.  8c/. ;  and  he  further  found,  that  if  the  bankrupt 
and  the  defendants  were  to  be  considered  as  trading  after 
the  execution  of  the  agreement,  not  on  the  terms  on 
which  they  originally  dealt,  but  on  the  usual  terms  of 
the  trade,  that  then  there  would  have  been  due  upon 
the  account  at  the  close  of  it,  from  the  defendants  to 
the  bankrupt,  the  sum  of  11/.  IO5.  Id. ;  and  he  further 
found,  that  the  said  promissory  note  was  given  inde- 
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pendantly  of  the  account,  and  in  consideration  of  breaches 
of  the  said  agreement,  committed  by  the  said  George 
Ireland  before  his  bankruptcy,  in  working  for  several 
individuals  in  manner  as  prohibited  by  the  said  agree- 
ment, and  that  several  instances  of  such  breaches  in 
working  for  customers  of  the  defendants  m  manner  as 
prohibited  by  the  said  agreement  were  proved  before 

IttOU 


Waddmgton  having  on  the  9th  day  of  Michaelmas 
term  (a)  obtained  a  rule  to  set  aside  the  award,  and  to 
enter  a  verdict  for  the  plaintiff  for  the  larger  or  smaller 
sum  named  in  the  award  as  the  Court  should  direct, 
the  case  was  ordered  to  be  set  down  in  the  new  trial 
paper. 

Jan.2\tt.        The  Attorney  General,  Goulbum,  and  Hill,  shewed 
*  cause. — ^The  bankrupt  was  capable  of  making  this  volun- 
tary agreement  in  partial  restraint  of  his  trade,  notwith- 


(«)  Co  the  26th  October  the  urbitrator't  clerk  told  the  pUiotiflTs  that  the 
awtrd  would  be  ready  on  the  88th.  On  that  daj  the  award  was  readj. 
Ob  the  30th  the  oleik  to  the  plaiatiffi*  attornej  called  at  the  arbitrator*! 
ohambera  to  cnqnire  if  the  award  waa  readj,  and  was  told  that  he  might 
bate  it.  On  the  3rd  November  tlie  aame  clerk  was  told  the  same  thing. 
On  the  13th  Novetmber  it  was  Uken  np  bj  the  plaintiffs.  On  the  15 tb 
(tha  14th  being  a  Snndaj)  the  order  of  reference  was  made  a  rule  of  court, 
aM  tha  rale  awt  was  obtained  for  setting  aside  the  award.  Rawsthom  v, 
JLnM,  6  B.  &  G.  629  ;  Thnmpeim  ? .  JenningM,  10  Moore,  110  ;  Borrow- 
daU  ▼.  Hileheiur,  3  B.  &  P.  244.  were  cited  as  shewing  that  the  applica- 
tion to  set  aside  tha  award  shoald  hsTO  been  made  within  the  period  al- 
lowed for  motiog  for  a  new  trial,  had  a  ferdict  lieen  taken  at  the  assizes. 
Bat  the  Covrt  intimated  that  it  bad  a  diseretioo  as  to  the  time  of  moring 
for  relief  agabst  the  award,  (the  snbmissioo  not  being  made  nnder  9  &  10 
W.  3.  c.  15,  bat  bj  role  of  conrt  in  an  action  pendbg  ;  Rogers  v.  DalU- 
More,  6  Taant.  111.)  therefore,  that  as  it  was  intended  at  the  trial  to  take 
tha  opioioB  of  the  ooort  on  the  eonstraction  of  the  agreement  to  be  set  out 
bj  tha  arbitrator  on  the  award,  the  argument  shoald  proceed  on  the  main 
poiats  which  oooorred  on  that  instmment. 
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standing  Magna  Charta,  c.  29.  which  prorides  against  a 
forcible  and  wrongful  disseising  a  freeman  of  his  liberties 
or  free  customs.     If  I  sell  my  liberty  to  trade,  it  is  no 
longer  mine,  but  his  to  whom  I  sell  it  (a).    The  alterna- 
tive of  the  sums  awarded  shews  a  valuable  consideration 
moving  from  the  defendant  to  the  bankrupt  for  his  pro- 
mise to  work  exclusively  for  them,  viz.  the  higher  rate 
of  wages  to  which  he  was  entitled  under  the  agreement. 
From  his  previous  employ  by  the  defendants,  he  could 
judge  whether  it  was  beneficial  or  not,  and  whedier,  by 
acceding  to  the  agreement,  he  might  expect  more  per- 
manent employ  and  an  extension  of  trade.    The  parties 
were  not  rivals^  as  in  most  of  the  reported  cases  on  this 
subject,  but  were  identified  in  interest ;  the  defisndantSy 
as  factors,  being  to  get  the  orders  which  the  plaintiff 
was  to  execute.    Nor  is  it  necessary  that  there  should 
be  an  express  contract  to  find  him  full  employ  if  it  can 
be  gathered  from  the  whole  i^eement  that  he  was  to 
have  reasonable  employ.    In  Rex  v.  Birmitigham  (a),  a 
party  was  hired  by  a  screw-maker  for  a  year  '^  good 
earn  good  hire,"  to  work  for  him  and  no  other  master 
in  making  screws  at  so  much  the  gross :  his  wages  were 
to  depend  on  his  labour,  and  if  he  earned  nothipg  he 
was  to  have  nothing.    That  was  construed  to  be  a  con- 
tract for  constant  employ,  so  that  a  year's  service  under 
it  conferred  a  settlement,  though  the  master  never  con- 
tracted to  find  the  pauper  full  employ.    Though  the 
defendants,  as  factors,  cannot  ensure  constant  employ, 
they  and  the  manufacturer  suffer  equally  from  a  want  of 
orders  during  a  period  of  slack  trade.    The  restraint  of 
trade  is  only  partial ;  for  the  metropolis  is  left  bond  fide 
open  to  the  bankrupt,  and  might  probably  be  a  more 
valuable  market  than  the  rest  of  the  kingdom.    The 
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(a)  MiUMl  ▼.  ReynoldM,  10  Mod.  1S4.    S.  C.  I  P.  W.  188,  189. 
(h)'  Dooglas,  333. 
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size  of  the  district  in  which  trade  may  and  may  not  be 
restrained,  cannot  be  fixed  by  any  particular  rule,  but 
in  each  particular  case  the  court  will  see  whether  it  is 
reasonable,  and  whether  the  liberty  to  trade  elsewhere 
is  colourable  or  not  In  Davis  v.  Mason  (a)  a  bond  was 
held  goody  by  which  the  plaintiff,  a  surgeon,  was  to 
take  the' defendant  as  assistant  for  as  long  as  the  plain- 
tiff pleased ;  and  the  assistant  agreed  not  to  practise 
on  his  own  account  during  fourteen  years  within  ten 
miles  from  the  town  where  plaintiff  lived.  It  was  ar- 
gued that  the  prohibition  was  unreasonable  in  its  du- 
ration and  limits.  But  Lord  Kenyan  said  that  neither 
were  necessarily  so,  and  that  he  did  not  know  how  to 
draw  the  line.  The  public  were  not  likely  to  receive 
injury,  since  every  other  person  might  practice  as  a  sur- 
geon in  the  particular  town.  In  Bunn  v.  Guy  (Jb)  the 
attorney  was  not  to  practice  within  160  miles  of  the  pur- 
chasers of  his  business.  A  sufficient  consideration  here 
may  be  collected  on  the  face  of  the  agreement  itself. 
Homer  v.  Ashford(c).  In  Morris  v.  Colman  (d),  a  contract 
with  the  proprietors  of  a  theatre  not  to  write  dramatic 
pieces  for  any  other,  was  held  legal,  as  a  similar  restraint 
of  a  performer  would  be,  and  not  resembling  a  contract 
restraining  trade  generally.  Lord  Eldon  there  ob- 
serves that  the  rule  against  covenants  in  general  re- 
straint of  trade  has  been  broken  in  upon  to  the  extent 
of  giving  effect  to  covenants  restraining  trade  within 
particular  limits. 

The  second  proviso  alone  raises  any  doubt,  but 
should  be  construed  with  reference  to  the  rest  of  the 
agreement,  ut  res  magis  vakat  quam  pereat.  It  per- 
mits the  defendants  to  employ  other  workman  in  the 
contingency  of  more  orders  than  Ireland  could  exe- 
cute ;  but  a  mutuality  would  exist  notwithstanding,  for 


(a)  5  T.  R.  118. 
(c)  S  Diog.S22. 


(b)  4  Eait,  190. 
(d)  18  Ves.437. 
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by  the  prior  part  of  the  agreement  he  is  to  be  employed 
88  heretofore.  Preceding  particular  words  controul 
subsequent  general  words.  Thus  stat.  29  Car.  2.  c.  7. 
8.  I.  enacts,  that  no  tradesman,  artificer,  workman,  la- 
bourer, or  any  person  whatsoever  shall  do  or  exercise  any 
worldly  labour,  business,  or  work  of  their  ordinary  call- 
ings on  the  Lord's  day.  Here  the  words  '^  other  person 
whatsoever"  are  construed  to  mean  persons  ejusdem  ge- 
neris with  those  previously  mentioned,  viz.  persons  hav- 
ing an  ordinary  calling  and  exercising  it  on  Sundays  {a). 
In  Davis  v.  Mason  the  pleadings  were  held  inapplicable, 
because  the  court  would  not  go  into  the  extent  of  the 
consideration.  There  the  surgeon  might  have  dismissed 
his  assistant  at  any  time,  which  is  more  than  tanta- 
mount to  reducing  the  bankrupt  to  a  nominal  employ- 
ment in  the  agreement  before  the  Court. — [Vaaghan  B. 
In  Davis  v.  Mason,  rivalship  in  trade  was  contemplated, 
but  here  benefit  was  to  arise  to  both  parties  from  the 
continuance  of  the  relation  established  between  them.] — 
Secondly,  Whether  the  agreement  is  valid  or  not,  its 
breach  was  a  good  consideration  for  the  note  which  was 
voluntarily  given  to  put  an  end  to  the  liability  which 
both  parties  supposed  to  have  been  incurred  ;  when  both 
parties  are  aware  of  the  facts  of  their  situation,  and  one 
of  them  chooses  to  make  a  payment,  it  cannot  be  reco- 
vered back  on  account  of  its  having  been  made  under 
ignorance  of  the  law.  Bilhie  v.  Lumley  (6),  Brisbane  v. 
Dacres{c),  Lowriev.Bourdieu^d),  Mi/nesy.  Duncan  {e), 
Marriot  v.  Hampton{e). — [Lord  Lyndhurst  C.  B.  In  that 
class  of  cases  money  was  paid ;  here  the  party  has  only 
promised  to  pay,  and  it  is  open  to  the  party  to  shew  the 
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(a)  Rtx  ▼.  Whitntuh  (Inltabs.)>  6  B.  &  C.  596  ;  aod  see  BegbU  ▼.  Levy, 
amis,  ISl. 

(h)  2  Eaat,  469.  (c)  5  Taont.  143. 

(lO  Doagl.467.  («)  6  B.  &  C.  671, 

(/  )  7  T.  R.  269. 

R 


234 


CASES  IN  HILARY  TERM, 


1831. 

YOONO 

•nd  Another 
.0. 

TiMMINS 

and  AnoUier. 


consideration  to  be  other  than  that  which  the  note  im- 
ports.] The  defendants  only  seek  to  set  off  so  much  on 
the  note  as  will  be  equal  to  the. balance  due  from  them 
to  the  bankrupt  on  the  account  current  between  them. 
The  note  given  to  them  by  the  bankrupt,  he  haying  a 
claim  on  them  for  work  at  the  time,  is  a  payment. 
Skyring  v.  Greenwood^  (a)  Shaw  v.  Piclon  (6).  If  a 
doubtful  right  of  what  is  due  from  them  to  him  may 
not  be  a  good  consideration  for  a  promise  to  pay  where 
the  parties  have  agreed  to  settle  their  claims  relating 
to  it,  suits  could  never  be  avoided,  (c) 

Lastly,  the  bankrupt  having  dealt  unfairly  in  making 
for  other  factors,  was  under  a  moral  obligation  to  pay 
the  defendants  the  damages  accruing  thereby,  so  as  to 
give  a  right  of  action  on  his  subsequent  promise  to  pay. 
Lee  yl  Muggeridge.  {d) 


Adams  Serjt.  and  Waddington  in  support  of  the  rule. — 
This  agreement  is  void  in  law.  The  rule  is,  that  a  bond 
or  promise  to  restrain  oneself  from  trading  in  a  parti- 
cular place,  if  made  on  a  reasonable  consideration,  is 
good.  Secus,  if  it  be  on  no  reasonable  consideration,  or 
restrains  a  man  from  trading  at  all,  Mitchell  v.  Rej/- 
nolds(e).  Now  to  sustain  such  an  agreement,  the  re- 
straint must  be  partial,  and  the  consideration  adequate, 
the  agi-eement  must  be  mutual,  and  the  obligation  of  the 
parties  co-extensive. 

Here  the  restraint  is  general,  and  the  exception  of 
London  particular,  if  not  merely  colourable.  There  is 
no  mutuality,  for  the  defendants  are  only  to  employ  him 
when  they  had  work  for  him,  which  they  do  not  under- 


(a)  4  B.  &  C.  281.  (6)  Ibid.  716. 

(c)  See  Longridye  v,  DoriiUe,   5  B.  &  A.  117.     Tooley  r.    Windham, 
Cro.  El.  206.     King  v.  Hobhs,  Yelverton,  25. 

(d)  4Taant.  3G. 

(e)  1  P.  Wins.  181.      10  Mod.  86. 130.  S.  C. 
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take  to  find  at  all  times.  In  Gale  v.  Reed  {a),  the  agree- 
ment was  held  mutual,  Lord  EUenborough  saying  the 
restraint  meant  to  be  enforced  on  one  side,  should  in 
reason  be  co-extensive  only  with  the  benefits  meant  to 
be  enjoyed  on  the  other.  That  construction  is  here  pre- 
vented by  the  express  proviso,  that  the  defendants 
should  be  permitted  to  employ  others.  Thus  the  bank- 
rapt  might  be  left  unemployed  without  benefit  to  the 
defendants.  Wherever  such  a  contract  slat  indifferenier, 
and  for  aught  that  appears  may  be  either  good  or  bad,  the 
law  presumes  it primd/acie  to  be  bad.  {b)  The  considera- 
tion is  not  co-extensive  with  the  obligation.  Suppose 
this  man,  for  want  of  the  defendants'  orders,  has  no  em- 
ployment, they  may  bond  Jide,  retain  their  claim  on 
him  for  executing  their  next  year's  orders ;  or  they  may 
have  orders  which  they  do  not  give  him,  but  execute 
by  Other  workmen  at  inferior  prices.  The  true  distinc- 
tion is,  not  between  promises  and  bonds,  but  between 
contracts  with  and  without  consideration,  (c)  In  Homer 
Y.  Ashford,{d)  Best  C.J.  says — "  The  law  will  not  permit 
any  one  to  restrain  another  from  doing  that  which  the 
public  welfare  and  his  own  interest  require  him  to  do. 
And  for  partial  restraints  there  must  be  some  considera- 
tion, and  what  amounts  to  an  adequate  consideration,  is 
to  be  decided  by  courts  of  justice."  In  the  words  of 
Mr.  Baron  Vtiughan  in  Wickens  v.  Evans,  (e)  the  only 
question  is,  whether  there  appears  on  the  face  of  the 
agreement  a  sufficient  consideration  for  the  partial  re- 
straint of  trade  it  contemplates.  It  is  clear  that  the 
bankrupt  did  not  get  sufficient  work,  if  in  eighteen 
months  300/.  damages  were  incurred  by  working  for 
others,  in  breach  of  this  agreement.  The  agreement,  there- 
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(a)  8  Eait,  80.  (6)  1  P.  Wmi.  191. 192. 

(c)  MUe^  f .  Bsyufffds,  I  P.  Wms.  181 ;  2  Saaod.  166.  note. 
(<l)  3  BiDg.  322. 326.  («)  3  Y.  &  J.  330. 
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fore,  isbad,  if  the  public  is  deprived  of  the  bankrupt's  work 
while  he  remained  umem ployed,  though  it  had  eren  pro- 
vided for  his  executing  every  order  tlie  defendants  had. 
Further,  the  bankrupt  had  no  remedy  on  this  agree- 
ment.    The  defendants  undertake  to  employ  him  ''  in 
executing   their  orders ;"    the   breach   of  which   must 
have  been  laid  by  the  bankrupt  for  not  employing  him 
in  all  the  orders  they  from  time  to  time  received.     But 
the  proviso  is  a  distinct  answer  to  such  a  breach,  and 
under  its  words  ^^  otherwise  think  fit/'  the  defendants 
have  the  option  not  to  employ  the  bankrupt.     The 
agreement  is  nudum  pactum ;  for  supposing  the  defen- 
dants to  have  orders,  they  were  not  bound  to  send  them 
to  be  executed   by  the  bankrupt.      In   Cheesman  V. 
Nainby(a)  the  restraint  was  of  a  trivial  nature  com- 
pared with  the  present,  where  the  whole  country  except 
London  is  interdicted.     In  Davis  v.  Mason  the  benefit  to 
the  party  restraining  was  co-extensive  with  the  restraint, 
which  was  confined  to  the  circle  within  which  he  might 
sustain  injury,  and  the  rest  of  England  was  open  to  the 
party  restrained.     The  restriction  of  150  miles  in  Budd 
Y.  Guy,  is  the  most  extensive  instance  yet  supported. 
A  bye-law  in  partial  restraint  of  trade  has  been  held 
bad,  unless  resting  on  custom ;  Gun-makers  Co.  v.  Fell,(b) 
where  the  defendant's  trade  was  restricted  to  a  particular 
company  iq  London,  and  in  the  country  was  left  open. 
The  total  failure  of  consideration  for  the  agreement  ope- 
rates equally  on  the  note,  which  is  void,  Barber  v.  BacA- 
house.  (c) 


Lord  Lyndhubst  C.  B. — I  am  of  opinion  that  this 
agreement  cannot  be  sustained.  Where  one  party 
agrees  to  employ  another  in  the  way  of  his  trade,  and 


(a)  Stra.  739.    2  Ld.  Ray.  1456.     3  Brown  P.  C.  349.  S.  C. 
(6)  Willes,  384.  (c)  Peake,  50. 
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the  other  undertakes  to  work  exclusiyely  for  him,  that        1831. 
is  a  particular  restraint  of  trade  which  may  be  supported        v^ono' 

by  proof  of  adequate  consideration.    This  case,  then,  wd  Another 

entirely  depends  on  the  question — Is  there  an  adequate  timmins 

consideration?  •odAoother. 

Now  the  defendants  agree  to  employ  the  bankrupt  as 
heretofore,  but  do  not  stipulate  to  find  him  full  employ- 
ment.     Suppose  the  defendants'  business  to  decline, 
how  was  the  bankrupt  to  be  situated  ?     He  could  not 
apply  for  business  elsewhere,  except  in  London,  where  he 
was  probably  unknown,  and  might  therefore  be  wholly  out 
of  employ.    Another  objection  to  the  agreement  is,  that 
the  defendants  were  to  employ  the  bankrupt,  subject  to 
the  provisoes  and  agreements  thereinafter  mentioned,  by 
one  of  which  the  defendants  were  to  be  at  liberty  to 
employ  other  persons  in  executing  their  orders,  in  the 
trade  of  brass  founders,  not  only  in  case  of  urgency  of 
orders,  but  when  they  should  otherwise  think  fit.    This 
stipulation,  coupled  with  other  parts  of  the  agreement, 
placed  the  bankrupt  at  the  mercy  of  the  defendants ; 
nor  can  such  an  adequate  consideration  be  pronounced 
to.  exist  as  will  give  validity  to  such  an  agreement. 

On  the  question  whether  the  promissory  note  given  by 
the  bankrupt  in  order  to  settle  the  defendants' claims  on 
him  for  breaches  of  the  agreement,  can  be  set  off  by 
them  against  the  action  of  the  assignees  for  the  produce 
of  his  labour,  I  have  no  doubt.     In  Bilbie  v.  Lumleify 
money  was  actually  paid,  with  a  full  knowledge  of  the 
facts,  and  in  ignorance  of  the  law ;  but  here  there  is 
only  a  promise  to  pay.     If  the  consideration  for  the 
agreement  fails,  the  promissory  note  must  he  also  invalid. 
On  the  point  of  the  amount  to  be  recovered  for  the 
bankrupt's  work,  the  assignees  cannot  rely  on  the  agree- 
ment as  far  as  regards  the  rate  of  wages  referred  to  in 
it,  at  the  same  time  that  they  repudiate  it  for  inade- 
quacy of  consideration ;  a  verdict  must,  therefore,  be 
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entered  for  the  plaintiffs  for  11/.  IO5.,  that  being  the  es- 
timated value  of  the  bankrupt's  work  done^  if  executed 
on  the  usual  terms  of  the  trade. 

Bayley  B. — Although  Lord  Lyndhurst  has,  in  a 
great  degree,  anticipated  the  judgment  which  I  intended 
to  deliver,  the  parties  to  the  cause  are  entitled  to  be 
satisfied  by  knowing  the  opinion  of  each  judge,  and 
the  grounds  on  which  it  is  founded.  The  first  point  is, 
— ^That  though  this  agreement  operates  only  in  partial 
restraint  of  trade,  it  has  not  a  consideration  adequate  to 
support  that  partial  restraint.  The  bankrupt  agrees  not 
to  work  in  his  trade  for  any  person  not  residing  in  Lon- 
don, or  within  six  miles  of  it,  except  the  defendants, 
unless  by  their  consent  in  writing,  obtained  on  every 
distinct  occasion.  The  restraint  of  trade  here  is  on  the 
business  which  the  party  is  carrying  on  by  himself  and 
his  labourers.  For  though  called  a  working  brass- 
founder,  he  probably  employed  workmen,  having,  as  it 
appears,  been  made  a  bankrupt.  The  rest  of  the  agree- 
ment may  be  prejudicial  to  his  own  interest,  (for  every 
man  has  a  right  to  the  fruits  of  his  own  labour)  as  well 
as  to  the  interests  of  the  public,  who  have  a  right  that 
the  extent  of  his  trade  should  not  be  restrained. 

Next,  is  the  restraint  imposed  on  the  bankrupt  by  the 
agreement,  against  working  out  of  London  and  six  miles 
round,  or  without  specific  leave  from  the  defendant, 
founded  on  a  reasonable  consideration  ? 

If  I  could  find  any  obligation  on  the  defendants  to 
find  the  bankrupt  a  supply  of  work  sufficient  to  keep  him 
and  his  workmen  in  an  adequate  and  regular  course  of 
employ,  that  might  be  a  good  consideration  for  the  re- 
straint he  thus  imposes  on  himself;  but  if  no  such  thing 
exists,  and  on  the  contrary  I  find  it  possible  that  no  em- 
ploy might  for  a  considerable  time  be  given  to  him,  then 
there  ifi  no  adequate  consideration.     It  was  well  put  by 
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Mr.  Waddingtan,  that  we  are  to  consider  what  the  bank- 
rupt could  do  in  an  action  to  inforce  a  sufficient  supply 
of  work  from  the  defendants.  What  is  the  nature  of  the 
work  and  of  the  matter  to  be  done  ?  The  defendants  are 
general  factors,  getting  orders  which  the  bankrupt  was 
to  execute ;  and  it  appears  from  the  agreement,  that  they 
bad  employed  him  heretofore  to  execute  these  orders  in 
bis  trade  of  a  brass  founder.  It  is  obvious  that  he  was  to 
be  employed  according  to  the  orders  he  should  from  time 
to  time  receive  from  the  defendants.  How  then  would 
he  be  employed  in  the  interval  of  such  orders?  He  can- 
not work  for  the  neighbourhood  without  an  especial 
consent,  which  might  be  arbitrarily  withheld. 

Again,  by  this  agreement  the  defendants  are  at  liberty 
to  employ  other  persons  to  execute  orders  for  them  in  the 
trade  of  a  brass  founder,  in  case  they  **  shall  at  any  time 
have  occasion,  or  be  under  the  necessity  by  reason  of 
the  urgency  or  extent  of  orders,  or  shall  otherwise 
think  fit;"  but  without  releasing  the  bankrupt  from 
bis  agreement  to  work  exclusively  for  them  Thus, 
be  may,  not  get  all  the  orders  the  defendants  have  to 
execute,  and  the  means  of  employment,  which  under 
the  agreement  he  might  otherwise  have,  are  limited. 
For  instance,  an  order  for  work  which  might  have  occu- 
pied the  bankrupt  for  a  month,  would,  if  he  merely 
shared  the  execution  of  it  with  others,  employ  him  a 
much  shorter  time.  The  latter  part  of  the  restriction, 
*'  if  they  shall  otherwise  think  fit,"  does  not  confine  the 
defendants  to  the  employment  of  other  workmen  in 
cases  uf  necessary  urgency  and  pressure  of  business. 
According  to  these  words,  if  the  defendants  could  pro- 
cure as  good  a  workman  as  the  bankrupt  on  cheaper 
terms,  or  a  cheaper  workman,  they  might  withdraw 
their  employ  from  him  entirely.  Suppose  he  remained 
unemployed  by  them  for  six  months,  could  he  have  sued 
them    for  breach  of  the   agreement  ?      Their  answer 
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would  have  been,  ^*  we  had  no  orders  which  we  thought 
it  fit  that  you  should  execute ;  we  thought  fit  to  em^ 
ploy  other  workmen  to  do  them." 

On  consideration  I  am  further  of  opinion,  that  we 
ought  not  to  inquire  into  the  extent  of  the  employment 
afforded  by  the  defendants  to  the  bankrupt  before  the 
date  of  the  agreement,  for  the  extent  of  his  employ 
must  under  that  agreement  depend  on  the  number  of 
orders  the  defendants  as  general  factors  should  receive. 
The  consideration  then  for  the  'particular  restraint  of 
trade  in  this  case  is  inadequate. 

The  next  question  is.  Whether  the  fact  of  giving  a 
note  by  the  bankrupts,  supersedes  the  objection  to  the 
agreement  in  question,  or  forces  him,  or  his  assignees, 
to  submit  to  a  set-ofF  of  its  amount  against  their  claim 
for  the  bankrupt's  earnings  ?  I  agree  that  every  pro- 
missoiy  note  prima  facie  imports  a  consideration ;  but 
the  giving  a  promissory  note  is  not  equivalent  to  pay- 
ment (a)  ;  find  if  the  maker,  when  called  on  for  payment, 
can  shew  that  he  is  so  called  on,  on  a  contract  contrary 
to  public  policy,  the  signing  such  a  note  does  not  put 
him  in  a  worse  situation  than  if  he  had  not  signed  it ; 
and  he  may  resist  such  payment  on  proof  that  it  ought 
not  to  be  made.  Then  the  note  cannot  be  set  ofi*  on  the 
point  of  the  amount  which  the  assignees  are  entitled  to 
recover ;  the  arbitrator  has  found,  that  if  the  business 
had  been  carried  on  on  the  terms  on  which  the  parties 
originally  dealt,  without  those  terms  being  altered  by 
the  agreement,  52/.  9s.  8d.  would  have  been  due  from 
the  defendants  to  the  bankrupt  at  the  close  of  the  ac- 
count; and  further,  that  if  the  bankrupt  and  the  defend- 
ants were  to  be  considered  as  trading,  after  the  execution 
of  the  agreement,  not  on  the  terms  on  which  they  ori- 


(n)  See  cuei  collected,  Robinson  ?.  Read,  0  B.  &  C.  449,  aod  AuWt 
T.  fTiOtA,  4TaaDt.29S. 
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ginally  dealt,  but  on  the  usual  terms  of  the  trade,  that       1831. 
then  a  sum  of  11/.  10s.  7d,  would  have  been  due ;  but  the       ^l^ 
parties  did  not  continue  on  the  terms  originally  agreed  on,     ••»<*  Another 
and  the  Court  does  not  know  them,  or  whether  the  bank-      timmins 
rupt  then  worked  exclusively  for  the  defendants.     Per-    *"     ^ 
haps  the  new  agreement  was  made  as  the  defendants 
might  not  choose  to  give  the  higher  prices,  if  they  could 
not  secure  the  bankrupt's  exclusive  services. 

But  it  is  clear  that  under  the  new  agreement  the  in- 
tention was  to  recede  from  the  old  and  to  accede  to 
new  terms,  subject  to  the  provisoes  above  mentioned.  If 
the  plaintiffs  repudiate  the  terms  of  the  new  agreement, 
how  can  they  go  on  on  the  old  terms?  The  Court  cannot 
tell  whether  the  bankrupt  would  consent  to  be  employed 
on  the  old  terms.  His  work  must,  therefore,  be  paid 
for  on  the  usual  terms  of  trade,  and  the  minor  sum  of 
11/.  10s.  is  all  that  the  plaintiffs  ought  to  receive. 

Vaughan  B. — When  the  facts  are  ascertained  there 
is  no  difficulty  in  applying  the  law  so  clearly  laid  down 
in  Mitchell  v.  Rei/nolds,  and  Chesman  v.  Nainbi/,  which 
are  the  leading  cases  on  the  subject,  and  cannot  be  mis- 
taken ;  any  agreement  by  bond  or  otherwise,  in  general 
restraint  of  trade,  is  illegal  and  void.  But  such  a  se- 
curity given  to  effect  a  partial  restraint  of  trade  may  be 
good  or  bad  as  the  consideration  is  adequate  or  inade- 
quate. The  Court  are  to  decide  on  that  subject,  and 
will  see,  on  the  whole,  whether  the  contract  is  fair  be- 
tween the  parties.  This  agreement  must,  therefore,  be 
read  with  that  view ;  and  had  no  proviso  been  intro- 
duced, I  should  have  had  no  greater  difficulty  than  at 
present. 

The  consideration  is  wholly  inadeq\iate  for  even  the 
partial  restraint  of  trade.  The  defendants  agree  to  em- 
ploy the  bankrupt  subject  to  certain  provisoes.  The 
bankrupt  is  quite  at  the  mercy  of  the  defendants  in 
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both :  by  the  first,  the  defendants  may  destroy  the 
agreement  at  three  months*  notice,  whereas  the  bank- 
rupt is  bound  for  life ;  and  by  the  second  he  is  bound 
to  work  exclusively  for  them,  while  they  may  at  pleasure 
employ  other  workmen  to  execute  their  orders. 

As  the  agreement  cannot  be  repudiated  on  one  hand 
and  adhered  to  on  the  other,  the  verdict  must  be  en- 
tered for  the  smaller  sum. 


BoLLAND  B« — ^The  right  claimed  over  the  workman 
is,  in  this  case,  so  large,  that  a  mutuality  of  contract 
is  particularly  requisite.  If  the.work  is  one  of  skill,  to 
be  only  performed  by  the  workman  himself,  the  loss 
would  be  confined  to  that  of  his  own  daily  labour ;  but 
in  this  business,  an  extensive  factory  is  necessary,  with 
a  constant  supply  of  workmen  to  execute  orders  im- 
mediately ;  and  the  defendants^  under  the  agreement, 
had  a  right  to  expect  that  the  bankrupt  would  always 
be  ready  with  his  men,  though  they  had  not  been  em- 
ployed for  weeks.  But  there  is  no  stipulation  for  con- 
stant work  to  be  furnished  to  the  bankrupt,  or  for  exe- 
cuting all  the  orders  obtained  by  the  defendants  as  ge- 
neral factors  ;  and  the  words  of  the  second  proviso  shew 
that  the  former  had  no  remedy  under  the  agreement  if 
the  defendants  kept  him  and  his  men  unemployed. 
Again,  the  bankmpt  is  to  be  bound  for  life  to  work  ex- 
clusively for  the  defendants,  who  may  or  may  not  em- 
ploy him  for  their  lives ;  but  if  their  trade  failed,  or  was 
left  by  them,  they  have  a  hold  on  the  bankrupt  for  his 
life,  and  he  could  not  retire  from  business.  It  is,  there- 
fore, clear  that  this  agreement  cannot  be  supported.  I 
also  concur  with  the  Court  on  the  second  and  third 

points. 

Rule  absolute  to  enter  verdict  for  the  plain- 
tiffs for  11/.  105. 
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The  Attounet-Genbbal  against  Dimond. 

'  I  'HIS  was  an  informatioa  tried   before  Mr.  Baron  French  stock 
*  nu,t^  ...b.Re.e«„o  Si«i„g,.fU,  r™»,,T.™„  ^'^S." 
1830^  when  a  verdict  was  found  for  the  crown  subject  to  testator  may 
the  opinion  of  the  Court  on  the  following  case  :  abroad  by  the 

P.  F.  Benfield,  an  English  subject,  and  resident  at  English  exe- 
Lekester,  made  his  will  21st  April,  1827,  appointing  the  proceeds  ad- 
defendant  C.  P.  Dimond,  also  an  English  subject,  resi-  Jlj^^^^*"^^^ 
dent  in  England,  and  another  since  deceased,  his  exe-  without  pay- 
cutors  and  residuary  legatees,  in  trust  to  pay  the  in-  ^lav  thereon, 
terest  of  the*' residue  to  testator's  mother  for  her  life,  and 
after  her  death  to  pay  the  principal  to  his  nephews. — 
He  made  two  codicils,  dated  8th  May,  and  9th  May, 
1828,  and  died  at  Leicester,  10th  May,  1828.     On  28th 
June  the  will  and  codicils  were  proved  in  the  Preroga- 
tive Court  of  Canterbury  by  defendant     The  personal 
property  of  testator,  (situate  in  England  at  the  time 
of  his  death)   was  sworn  to  be  under  the  value  of 
5000/.,   and  a  probate  duty  of  80/.   only  was  paid. 
Testator,  at  his  death,  was  a  creditor  to  the  French 
government  in  the  annual  sum  of  32,727  francs  five 
per  cent  consolidated,  inscribed  in  the  great  book  of 
the   public  debt  of  France,  called   Rentes.     After  his 
death  and  on  or  about  8th  July^  1828,  the  defendant 
as  executor,  executed  a  power  of  attorney  (a),  which, 

(rt)  Copy  —  Power  of  AUornej. 
/  5«.  \  PardSvant  moi,  Jean  Venn,  NoUire  Poblic,  k  Londres,  d&menl 
Vatainp./  admis  ct  jar6,  et  en  presence  dea  temoina  aoaasignea  eat  com- 
paro  Monaieor  Charles  Palmer  Dimond,  V  ex^catear  teatamentaire,  agia- 
aant'  de  feo  Paul  Francia  Benfield,  depaia  pea  de  Weat  Cottage,  dana  la 
Paroiase  de  St.  Mary,  dana  ou  prea  de  Leicester,  ao  Coont(&  de  Leicci^cr, 
et  de  Vere  Street,  Oxford  Street,  presentea,  faia,  ct  conatifu^  poor  aes 
maodataires  geoeraox  et  apeciales,  Me&ara.  Mallet  Frdres  ct  Cie.,  Ban- 
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with  a  notarial  exemplified  extract  of  the  probate  act, 
and  a  notarial  certificate  of  the  burial  of  P.  F,  Benfield, 
the  testator,  were  produced  by  Messrs.  Mallet  to  the 
bank  of  France,  and  the  said  rentes  thereupon  sold  by 
them  at  Paris  under  the  said  power  of  attorney,  and  the 
produce  received  by  them,  and  transmitted  by  bills 
amounting  to  27,183/.  sterling,  on  account  of  the  defend- 
ant to  Messrs.  Hammersleys,  London,  who  placed  them 
to  the  account  of  the  defendant  as  such  executor,  and  by 
his  order  as  such  executor,  invested  the  produce  of  the 


qai^ri  k  Parii ;  aaxqnel,  tant  ooojointment  qae  sepftr^ment,  U  donne  pouvoir 
d«,  poor  loi,  en  son  nom,  et  eo  la  aasdite  qoaliU,  Tendre,  oeder,  €t  troHt- 
fnrer  iL  atuc  Cottra  da  la  place,  toute*  les  rentes.  Cinq 

pour  Cent  Consolides,  iosorib^s  an  nom  do  defonct,  sor  le  graud  litre  de 
la  Dette  Pobliqoe  de  France,  est  notamment  la  somme  de  Irente  deox 
milles  sept  cent  vingt  sept  francs  de  rente.  Faire  ce  transfert  anx 
claoses  coors  et  conditions  qoi  seront  detennio^es  par  les  dits  mandataires 
en  tonober  et  recefoir  le  prix.  £t  k  V  effet  de  ce  qui  dessas  passer  et 
signer,  toas  transferts  et  actes  qui  besoin,  sera  signes  eg&16nient  tons 
Acqoits  Registres  et  enregtstremens  remettre  tons  leltres  et  pieces  de  tons 
re9as,  donner  qoittance  et  discharges  valables,  sabstitaer  Procarcnrs,  les 
revoqaer,  et  en  ^tablir  d'aatres ;  et  generalement  toat  oe  qai  sera  neces- 
saire,  promettant  TaTooer. 

Fait  et  pass^  k  Loodres  le  bait  Joillet,  I'an  Mille  bait  cent  vingt  bait, 

Charles  Palmer  DiMOND,    (L.S.) 
Temoins,  Qaod  Attestor, 

James  Platts,  (L.  S.)        JoH'-  Vknn,  Not.  Pabl. 

A.  Haygen. 


No.  22. 806. 

Noos,  Coasal  General  de  France  en  Angleterre,  Certifioos  qae  la  Sig- 
nature oi-dessas,  est  Teritablement  celle  de  Mr.  J.  Venn,  Notaire  Public 
k  Londris,  et  que  foi  doit  j  £tro  ajoate6. 

Londres,  le  8  Juillet,  1828. 
Baron  Lequier, 
psr  M.  le  Consul, 
Re^n  dix  sb.  Nettement, 

J«N.  (I^S.)        Consul  Cbanclier. 
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bills  in  bank  three  per  cent,  annuities  in  the  English 
funds  in  his  name,  where  it  still  continues. 

The  question  for  the  opinion  of  the  Court  was,  Whether 
the  said  C.  P.  Dimond  was  bound  to  pay  a  probate 
duty  on  the  amount  of  the  produce  of  the  said  French 
rentes  over  and  beyond  the  sum  of  80/.,  the  probate 
duty  paid  on  the  estate  of  the  said  testator,  as  being  at 
the  yalue  of  4000/.,  and  under  the  value  of  5000/.  ?  If 
the  Court  should  be  of  that  opinion,  a  rerdict  was  to  be 
entered  for  the  crown  for  370/. ;  (a)  if  of  a  contrary  opi- 
nion, a  verdict  is  to  be  entered  for  the  defendant 
Either  party  to  be  at  liberty  to  refer  in  the  argument  to 
the  probate  of  the  said  testator's  will  and  codicils,  or  any 
other  document  mentioned  in  the  case. 

The  legacies,  pecuniary  and  specific,  exceeded  in 
amount  the  5000/.  on  which  probate  duty  was  paid. 
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Follett  for  the  Crown. — ^The  question  here  is,  whether 
personal  property,  which,  at  the  time  of  the  testator's 
death,  was  abroad,  but,  after  his  death,  was  brought 
into  this  country,  and  administered  here  as  part  of  tes- 
tator's personal  assets,  is  liable  to  probate  duty  or  not. 
This  is  not  a  case  where  the  property  was  not  brought 
here  to  be  administered,  (6)  or  where  the  probate  was 
granted  abroad,  (c)  or  limited  administration  was  ne- 
cessary (d) ;  for  a  prerogative  probate  was  obtained, 
under  which  administration  took  place.  Probate  duty 
is  payable  on  all  the  estate  and  effects  of  the  testator, 
of  which  the  executor  obtains,  or  has  a  right  to  obtain 
possession,  as  being  ^'  the  estate^and  effects  for,  or  in  re- 
'^  spect  of  which,  probate,  letters  of  administration  orcon- 


(a)  The  differtooe  of  AUff, 
(6)  Ha^e  t.  Fairlu,  1  Ross.  117. 
(e)  TourtoH  ▼.  Flmo§r,  S  Peere  WUlianis,  369. 
1  D.  &R.36. 
(<f)  See  m/ra,  247,  or^tMNife. 
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"  firmation  respectively  shall  be  granted  or  expeded." (a) 
L.  C.  B.  Alexander,  in  Ewing's  case,  (6)  mentions  these 
words  as  "  evidently  confining  the  charge  on  the  pro- 
bate to  those  particalar  estates  to  be  recovered  of  right 
by  force  of  that  administration.'^    In  this  case  the  ex- 
ecutor having  taken  possession  and  administered  under 
the  probate,  the  French  rentes  vreve  part  of  the  '*  es- 
tate and  effects,''  in  respect  of  which  the  probate  was 
granted.     Personal  property  having  no  locality,  its  dis- 
tribution is  regulated  not  by  the  hcus  rei  sitte,  but  by 
the  domicile  of  the  owner  at  the  time  of  his  death.  Thus 
the  English  law  of  succession  is  recognized  abroad  quoad 
EngUsh  property  in  foreign  funds.     But  though  our  law 
recognizes  the  situs  of  personal  property  at  the  time  of 
the  deaths  as  far  as  respects  the  spiritual  court  which  is 
to  grant  the  probate  or  letters  of  administration,  (c) 
that  originated  in  the  local  right  which  each  ordinary 
formerly  had  to  take  possession  of  such  goods  of  in- 
testates as  lay  within  his  jurisdiction.    Thus,  if  there 
were,  goods  in  different  dioceses^  each  ordinary  would 
take    possession    of   them    only  in  his  own  diocese. 
The    same    rules    were    adhered   to    when   ordinaries 
began   to   make   grants  of  probate,  or  letters  of  ad- 
ministration  to  next   of  kin    administering  the    per- 
sonalty.    Such  grants  vest  in  the  executor  or  adminis- 
trator all  the   property  of  the  deceased  within  the  ju- 
risdiction of  the  grantor  at  the  time  of  the  grant,  or 
afterwards  coming  within  it     Suppose  a  party  died  in 
London,  leaving  bona  notabUia  there,  and  that  his  will  was 
proved  there,  his  personalty  would  pass  by  the  probate  to 
his  executor.     If  after  such  probate,  and  after  the  acts 
for  granting  probate  duty,  a  ship  arrived  with  merchan- 
dize of  the  deceased,  it  would  belong  to  the  executor ; 


(«;  Se«  55  6.  3.  c.  184.    Sclied.  Part  III. 
6)  AnUt  p.  104. 
(r)  See  1  Saund.  R.  275.  note  (a),  last  Ed. 
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^fao  might  sue  for  and  get  possession  of  it,  but  could  not 
as  such  support  trover,  unless  the  original  probate  was 
produced  (a)  and  impressed  with  an  additional  stamp 
duty,  sufficient  to  cover  the  increased  value,  (b)  Here  he 
could  not  administer  without  the  probate ;  then  has  he 
not  obtained  possession  and  administered  these  rentes 
under  it  ? — [Lord  Lyndhurst.     If  a  debtor  to  a  testator 
reside  in  the  province  of  Yorkj  at  the  death  of  the  tes- 
tator a  probate  most  be  taken  out  in  that  province ;  and 
if  there  are  also  effects  in  the  province  of  Canterbury, 
another  probate  is  necessary  there,  (c)     If  the  debtor 
removes  from  York  into  Canterbury  after  the  testator's 
deathy  will  the  Canterbury  probate  maintain  an  action 
there  for  the  debt?] — The  criterion  would   then  be, 
whether   the    executor    got    possession    of  the   debt 
under  the  Canterbury  probate  and  administered  them 
there    under    it.      In    practice   an    administration  li- 
mited to  that  debt  would  be  granted  in  Canterbury. — 
[Bayley  B.    In  Daniel  v.  Luker,  (d)  a  party  died  in 
England  intestate,  leaving  among  divers  chattels  which 
he  had,  as  well  in  Ireland  as  England,  a  bond  made  in 
Ireland.    The  son  obtained  a  Dublin  administration  and 
released  the  bond   to  the  defendant.    Afterwards^  the 
widow  having  obtained  English  administration,  got  pos- 
session of  the  bond,  and  sued  on  it  in  England.    The 
release  was  pleaded  in  bar,  and  the  truth  was  said  to  be 
that  the  bond  was  made  in  London,  and  had  always  re- 
mained there,  and  also  that  the  obligee  died  in  England,  (e) 

(ai)  Hunt  r.  Sttwttu,  3  Taant.  113. 

(6)  66  6.  3.  o.  184.  s.  41.  aod  see  ••  43,  44. 

(c)  Shaw  ▼.  Stougkton,  2  Levinz,  8G.  S.  C.  Freem.  102.  and  see  Cro. 
El.  472. ;  bot  atwtb.  neither  need  be  a  prerogative  probate,  onless  bona 
noialnlia  exist  in  more  than  one  diocese  of  the  province,  or  in  the  diocese 
of  the«robbbbop  therein.  See  Burtton  v.  RidUy,  I  Salk.  39,  40.  RolIe*s 
Abr.  908.      Toller  on  Bxeootors,  53.  71.  3rd  Ed. 

(d)  Djer,  306  a.    Mich.  13  &  14  Eliz.  Dalison's  Rep.  76.  S.C.  and 
see  Byron  v.  Byron,  Cro.  El.  472. 

(<)  The  latter  fact  seems  immaterial  in  case  of  a  bond,  which  is  bonum  no- 
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The  Court  were  therefore  of  opinion,  that  the  defendant 
ought  to  answer  to  the  action,  notwithstanding  the  obli- 
gation and  release  in  Irelandy  and  issue  was  taken,  Whe- 
ther the  obligation  was  and  remained  in  London  at  the 
time  of  the  death  or  in  Ireland?  But  judgment  for  the 
plaintiff  seems  not  to  have  taken  place  owing  to  a 
mispleading  of  the  issue.] — ^That  case,  as  well  as  that  put 
by  Lord  Lyndhurst,  turns  on  the  rights  of  the  Archbishops 
of  Dub/in  and  York  to  grant  administration  so  as  to 
enable  the  personal  representative  to  obtain  possession 
of  the  property  in  those  provinces  respectively,  and  on 
the  conflicting  jurisdictions  of  the  spiritual  courts  in 
different  parts  of  the  same  dominions,  (a)  Here  there  is 
no  such  conflict ;  the  executor  under  a  Canterbury  pro- 
bate executes  a  power  of  attorney  here,  empowering  the 
bank  of  France  to  sell  out  the  testator's  French  stock, 
which  was  done  on  the  production  of  the  English  pro- 
bate.— \_Bayley  B.  As  the  power  of  attorney  with  the 
clause  in  the  will  appointing  the  defendant  an  executor, 
and  the  certificate  of  the  testator's  burial  were  produced, 
as  well  as  the  probate,  we  cannot  say  on  which  document 
the  bank  of  France  acted.  Though  the  will  names  another 
executor  besides  the  defendant,  yet  as  the  latter  might  act 
alone  in  signing  the  power  of  attorney,  there  is  no  deci- 
sive proof  that  that  body  did  not  proceed  under  the  clause 
in  the  will.  Nor  has  their  act  any  judicial  weight.] — It 
was  for  the  defendants  to  shew  that  they  acted  under  any 


taibiU  where  it  is  at  tlie  time  of  the  death,  and  not  where  the  debtor  or  credi- 
tor are.  See  oaaes  collected,  11  Via.  Ab.  79.  Toller,  55.  3rd  Edit,  and 
Cro.  El.  472. 

(a)  Each  oftbe  Arohbiahopa  of  Canterbury ,  York,  and  Dublin  hare  a 
loperior  jurisdiction.  '<  Bat  if  a  man  has  a  good  in  one  of  these  provinces 
in  England,  and  more  goods  in  France  or  in  the  East  Indies,  then  one 
administration  shall  serte  the  torn,  becaose  there  is  no  jurisdiction  that  we 
take  notice  of."  Per  Hale,  C.  J.,  Shaw  v.  Storton,  Freem.  R.  102.  Wbero 
probate  doty  has  been  paid  in  Scotland,  it  is  not  in  practice  required  again  in 
England.  Andiee39&406eo.3.  o.72.s.l6.  41  Geo.3.  (U.K.)  c.86.  s.3. 
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French  probate ;  ah  executor's  authority  to  sue  for  as- 
sets is  invariably  derived  from  the  court  which  grants 
the  probate,  and  not  from  the  will. —  IBayky  B. — Can 
a  probate  give    any  power  out  of   the  diocese  ?]  (a) 
Here  the  executor  has  the  produce  of  the  rentes  in 
England  as  part  of  the  assets,  and  acts  on  the  probate 
here.     Had  any  one  but  his  agent  obtained  possession 
of  the  money  here,  the  defendant  must  have  sued  for  it 
as  executor.     So,  had  he  been  sued  and  pleaded  plene 
admmistravit,  he  would  have  been  charged  in  respect  of 
the  money  he  had  obtained  as  executor.    At  common 
law  the  ordinary  would  be  equally  entitled  to  take  pos- 
session of  assets  which  came  within  his  jurisdiction  at 
any  time  after  the  death.     Since  31  Ed.  3.  c.  11.  the 
executor  or  administrator  substituted  for  the  ordinary 
stands  in  his  place,  taking  the  same  rights  under  the 
probate  or  administration,  which  were  vested  in  the  or- 
dinary before  that  act,  and  13  Ed.  1.  West.  Sec.  c.  19. 
Then  the  revenue  acts  subsequently  passed  affect  all 
the  estate  which  would  have  vested  in  the  ordinary  at 
common  law,  including  as  well  those  which  arrive  in 
his  jurisdiction  after  the  grant  of  probate  as  before,  for 
at  common  law  the  ordinary  was  equally  entitled  to 
both.    As  the  executor  would  be  chargeable  with  the 
produce  of  these  rentes  in  any  suit,  it  is  part  of  the 
"  estate  and  effects"  for  the  purpose  of  probate  duty. — 
[Lord  Lyndhurst  C.  B.     Had  the  testator  died  possessed 
of  no  property  but  French  rentes,  which  were  afterwards 
brought  hither,  the  executor  must  have  taken  out  pro- 
bate in  order  to  protect  himself.  (6)]    No  probate  hav- 
ing been  taken  out  as  to  these  rentes,  the  executor  is 
not  regularly  before  the  court.    Thus  in  Logan. v.  Fair- 
Ue{c)  the  intestate  died  in  India,  and  administration 


1831. 

Attormet- 
Gbnbral 

V. 
DiMOND. 


(«)  See  Sham  r.Storion,  tmle,  248.  note  a ;  and  2  Bla.C.  609.  post,  251. 
(V)  Vis.  from  the  obarge  of  iivaaavk,  lee  Toller,  Sd  Ed.  426. 
(e)  2  Siffl.  &  Sta,  284. 
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was  granted  there,  but  the  property  had  arriTed  here 
without  specific  appropriation  to  the  legatees.  The  Ma»- 
t&c  of  the  Rolls  held,  not  only  that  it  was  liable  to  pay 
legacy  duty,  but  that  administration  here  was  necessary, 
and  that  the  suit  had  proceeded  irregularly  for  want  of 
a  personal  representative  here*  As  there  is  no  other 
standard  by  which  to  estimate  the  probate  duty,  except 
the  amount  of  property  coming  to  this  country,  the  cri- 
terion is«  does  it  come  here  as  assets  to  be  administered 
by  the  executor  who  receives  and  administers  it  here  as 
such  ?  For  what  he  receives  as  executor,  he  receives 
under  the  probate,  that  being  for  this  purpose  a  con- 
vertible term  with  the  will. 


Merewether,  Seijt.  for  the  defendant. — This  propoty 
is  not  liable  to  probate  duty.  The  question  is  not 
whether  this  property  would  be  assets  in  the  hands  of 
the  executor,  but  whether  any  statute  imposes  on  it  a 
liability  to  duty.  Statute  55  G.  3.  c.  184.  enacts,  by 
s.  38.  that  no  ecclesiastical  court  or  person  shall  grant 
probate  of  the  will  or  letters  of  administration  of  the  es- 
tate and  effects  of  any  person  deceased,  without  first 
requiring  and  receiving  from  the  person  or  persons  ap- 
plying for  the  probate  or  letters  of  administration,  or 
fixmi  some  other  competent  person  or  persons,  an  affi- 
davit, that  the  estate  and  effects  of  the  deceased  for  or 
in  respect  of  which  probate  or  letters  of  administration 
is  or  are  to  be  granted,  exclusive  of  what  the  deceased 
shall  have  been  possessed  of  or  entitled  to  as  a  trustee 
for  any  other  person  or  persons,  and  not  beneficially  (a), 
are  under  a  certain  value,  in  order  that  the  duty  may 
be  paid.  The  words  of  the  schedule,  part  III.  before 
quoted,  denote  that  the  matters  in  respect  of  which 
the  duty  is  to  be  paid,  are  not  the  assets  to  be  admi- 


(a)  See  48  6. 8.  e.  140.  i.  35. 
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nisteredy  but  the  property  in  respect  of  which  the  admi- 
nistration is  granted.  Then  what  is  that  property  here  ? 
The  locus  ret  sita  is  conceded  to  be  immaterial  as  to 
succession  to  personalty ;  but  its  local  position  at  the 
death  of  the  owner  decides  what  Court  is  entitled  to 
grant  probate ;  and  as  a  consequence  fixes  or  takes  off  the 
liability  to  probate  duty. 

The  result  of  the  authorities  is  thus  stated  by  Black- 
stone,  in  his  Commentaries  (a) : — ''  If  all  the  goods  of  the 
deceased  lie  within  the  same  jurisdiction^  a  probate  be- 
fore the  ordinary^  or  an  administration  granted  by  him, 
are  the  only  proper  ones ;  but  if  the  deceased  has  bona 
notabitia,  or  chattels  to  the  value  of  100/.  in  two  distinct 
dioceses  or  jurisdictions,  then  the  will  must  be  proved 
or  administration  must  be  taken  out  before  the  metro- 
politan  of  the  province  by  way  of  a  special  prerogative, 
which  prerogative,  properly  understood,  is  grounded 
on  this  reasonable  foundation,  that  as  the  bishops  were 
themselves  originally  the  administrators  to  all  the  in- 
testates in  their  own  dioceses,  and  as  the  present  ad- 
ministrators are,  in  effect,  no  more  than  their  officers  or 

• 

substitutes,  it  was  impossible  for  the  bishops,  or  those 
who  acted  under  them,  to  collect  any  goods  of  the  de- 
ceased, other  than  such  as  lay  within  their  own  dioceses, 
beyond  which  these  episcopal  authorities  extend  not.'* 
The  legislature  distinguished  between  the  duty  on  pro- 
bates which  is  imposed  on  the  *'  estate  and  effects  for 
or  in  respect  of  which  the  probate  or  letters  of  adminis- 
tration are  granted,"  and  that  on  legacies  which  refers 
to  the  distribution  and  payment  of  the  legacy ;  being  made 
payable,  **for  every  legacy  specific  or  pecuniary,  charged 
on  personal  or  moveable  estate,  and  which  shall  be 
paid,  delivered,  retained,  satisfied  or  discharged."  Thus 
in  re  Ewing,  this  court  held,  that  the  legatee  should 
pay  legacy  duty,  because  the  act  by  which  the  legacy 

(a)  Vol.  u.  609. 

s  2 


1831. 

ArroftiiiT- 
Gbhbral 

DiMOffB. 


262 


CASES  IN  HILARY  TERM, 


1831. 

Attorn  BY- 
General 

V, 
DIMOND. 


was  <li8charged  was  done  in  this  country,  (a)  Then 
may  that. locality  shiflb  after  the  death,  or  must  it  exist 
at  the  grant  of  the  probate  ?  The  language  of  the  pro- 
bate favours  the  latter  construction ;  being,  "  that  the  de- 
ceased having  while  living,  and  at  the  time  of  his  death, 
goods  in  divers  jurisdictions,  by  reason  whereof  the 
proving  and  registering  the  will,  and  the  granting  ad- 
ministration of  all  and  singular  the  said  goods^  and  also 
the  auditing,  allowing  and  finally  discharging  the  ac- 
count thereof,  are  well  known  to  appertain  wholly 
to  the  archbishop,  and  not  to  any  inferior  judge." — 
{Bayley  B.  The  probate  goes  on  in  these  general 
terms :  '^  and  that  administration  of  all  and  singular 
the  goods,  chattels  and  credits  of  the  deceased,  and  any 
way  concerning  his  virill,  was  granted  to  C.  D.  and  E.  F. 
the  executors  named  in  the  said  will,  they  having  been 
sworn  well'  and  faithfully  to  administer  the  same,  and 
to  make  a  true  and  perfect  inventory  of  all  and  singular 
the  said  goods,  chattels  and  credits."] — There  is  no 
enactment  to  shew  that  the  administration  is  to  be 
added  to  where  property  is  brought  within  the  juris- 
diction subsequently  to  the  grant.  The  41  G.  3. U.K. 
C.86.S.3.,  and  65  G.  3.  c.  84.,  ss.  41,  42.,  only  apply 
in  cases  where  by  inadvertence  property  of  a  testator 
is  not  known  to  belong  to  him  at  the  time,  so  as  to 
enable  the  executor  to  include  it  in  the  oath  ;  in  which 
case  the  latter  is  not  to  be  liable  to  the  penalty  in 
66  G.  3.  c.  184.  ss.  37  &  43.  for  not  obtaining  the  full 
stamp  in  the  first  instance ;  but  the  stamp  is  to .  be 
altered.  The  duty  is  applicable  only  to  the  property  to 
which  the  administration  applied,  viz.  to  the  property 
situated  in  the  jurisdiction.  The  general  words  of  de- 
scription at  the  end  of  the  probate  would  be  controlled 
by  former  specific  words;  now  distinct  estimates,  as 


(a)  Ani€,  104, 105, 106.  and  Me  101. 
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well  as  probates,  are  necessary  for  property  situate  in 
the  two  provinces,  with  a  distinct  probate  duty  payable 
in  each,  and  in  each  the  oath  as  to  value  is  confined  to 
the  property  situate  within  the  province.  This  is  grounded 
on  the  jealousy  of  jurisdiction  to  be  traced  in  the  ninety- 
second  Canon  of  1603,  (a)  which  provides  against  the 
taking  out  a  diocesan  probate  where  a  prerogative  pro* 
bate  is  required,  and  shows  that  the  power  and  juris 
diction  of  the  Ecclesiastical  Court  is  limited  by  the 
sUus  of  the  property  at  the  time  of  the  death  beiiig 
within  or  not  within  the  diocese  or  province.     It  appears 
from  the  ninety-third  Canon,  ''That  no  judge  of  the 
archbishop's  prerogative  shall  henceforward  cite  or  cause 
to  be  cited  ex  officio  any  person  whatsoever,  to  any  of 
the  aforesaid  intents,  unless  he  have  knowledge  that  the 
party  deceased  was,  at  the  time  of  his  death,  possessed 
of  goods  and  chattels  in  some  other  diocese  or  dioceses, 
or  peculiar  jurisdiction  within  that  province,  than  in 
that  wherein  he  died." 

The  French  rentes  were  not  obtained  under  the  probate, 
but  by  the  will.  Had  the  bank  of  France  reUed  on  the 
probate,  they  would  not  have  required  proof  of  the  fact 
of  the  death;  because  the  party's  death,  his  having 
made  a  will,  and  appointed  an  executor,  are  proved 
before  probate  granted.  As  the  will  could  not  be  re- 
moved, a  notarial  exemplified  extract  of  a  clause  in  it, 
with  a  similarly  authenticated  copy  of  the  probate  act, 
were  all  the  executor  could  produce.    Thus  where  there 

are  two  probates  to  be  obtained  in  two  provinces,  a  cer- 

f 

(a)  4  Born.  Eoo.  L.  234.,  proTiding,  *'  That  all  obaooellora,  oommusa- 
riM,  or  officials,  or  any  other  exerciaiog  eeoleaiasUoal  jariadiotion  whatso- 
ever, ahall  at  the  first  charge  with  an  oath  all  persons  called  or  volantarilj 
appearing  before  them  for  the  probate  of  anj  will  or  the  administration  of 
anj  goods,  whether  they  know  or  do  firmly  belicTe  that  the  party  deceased 
had  at  the  time  of  his  death  any  goods  or  good  debts  in  any  other  diocese 
or  dioceses  or  pecnliar  jurisdiction  with  that  proTince  than  in  that  wherein 
the  said  party  died,  amonotiog  to  the  Talue  of  £▼#  pounds. 


1831. 

Attorney- 
Gem  BRA  L 

V. 
DiMOND. 


254 


CASES  IN  HILARY  TERM, 


183L 

Attoenby- 
Gbmbbal 

DlMOMD. 


tificate  of  the  deposit  of  the  will  would  be  obtained  and 
used  in  the  other  jurisdiction,  (a)  The  probate  act  was 
used  to  authenticate  the  will,  and  not  as  even  primd 
fade  evidence  of  the  death.  The  certificate  of  the 
burial  was  required  at  the  bank  of  France  to  prove  the 
executor  to  be  the  party  actually  representing  the  cre- 
ditor. The  fair  inference  from  the  facta  stated  is,  that 
the  property  was  received  under  the  will. — IBayley,  B. 
Suppose  separate  probates  taken  out  for  effects  in  York 
and  in  Canterbury ,  but  the  York  effects  are  afterwards 
transmitted  to  Canterbury  and  distributed  there,  is  a 
fresh  probate  necessary,  or  an  increase  of  probate  duty?] 
—-That  is  provided  against  by  39  &  40  G. 3.  c.72.  s.  16., 
and  41  G.  3.  U.K.  c.  86.  s.  3. ;  {b)  but  had  the  debt  been 
so  transferred  before  the  probate  granted,  a  Canterbury 
probate  would  be  required. 

In  Tourton  v.  Flowery  (c)  Lord  Chancellor  Talbot  said, 
though  the  letters  of  administration  had  been  obtained 
in  France,  the  Court  of  Chancery  could  take  no  notice 
of  what  was  done  in  a  spiritual  court  beyond  sea  on 
that  subject;  so  it  cannot  be  assumed  that  in  France 
they  would  take  notice  of  the  English  probate.  Jaun- 
cey  V.  Seaiey  {d)  decides,  that  where  there  was  no  per- 
sonal estate  in  this  country,  the  party  dying  and  his 
will  being  proved  in  Ncq>les,  it  was  unnecessary  to  prove 
the  will  here.  He  then  referred  to  the  judgments  of 
Alexander  L.  C.  B.  and  Bayley  B.  in  Ewing's  case,  where 
the  manner  in  which  probate  and  legacy  duty  attach  is 
distinguished.  In  this  case  the  legacy  duty  has  been 
paid  in  pursuance  of  the  cases  of  Attorney  General  v. 


(a)  See,  as  to  will  of  party  resident  in  Scotland,  Intland,  East  or  W^st 
ImiUt,  letvlBg  eifeels  there  tod  in  EngUmi,  Toller  on  Execators,  71. 

(h)  See  Tjrwfaitt  &  Tjndale's  Digest  of  the  SUtates,  tit.  Stamps,  pi. 
801,  SOS. 

(«)  P.  Wms.  371  ;  and  see  anie,  p.  248.  n.  (a.) 

(4)  iyeniOD,897. 
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Sir  C.  Coc/cmll(a)  and  Same  v.  Beaton,  {b) — [Lordlyiu^ 
karst  C,  B.  Suppose  a  debtor  who  resided  in  America  at 
th€  testator's  death  comes  hither  after  that  event, 
and  after  the  establishment  of  the  will  abroad,  by  means 
tantamount  to  probate,  the  remedy  for  the  debt  would  be 
by  suit  here,  he  being  here.  Could  you  relyon  the  foreign 
probate  as  sufficiently  clothing  you  with  the  character 
ofanexecutorto  enable  you  to  sue  here.(c)] — [Bayk^B. 
Suppose  on  a  will  which  did  not  name  any  executor,  admi- 
nistration with  the  will  annexed  is  granted  in  England 
to  A,  and  a  foreign  court  makes  a  like  grant  to  B.,  could 
A.  sue  a  foreign  debtor  coming  into  this  kingdom  ?] — 
The  party  may  have  received  the  proceeds  of  the  rents 
as  residuary  legatee. 


1831. 

Attosmby* 
Glmbral 

V. 
DIMOIII). 


FoUeti  in  reply. — ^The  party  claims  and  receives  as 
executor^  not  as  residuary  legatee,  in  which  case  debts 
might  be  shewn  to  have  been  paid.  On  the  main  ques- 
tion it  was  necessary  to  administer  the  French  rentes 
here  as  assets  to  satisfy  the  specific  legacies.    Whereas 

(a)  1  Price,  165.  (6)  7  Price,  660. 

(c)  SemhU,noU  Towrtonv, Flower,ZV.yf mn.Z70,  Shawv.StortoHtWreem. 
IDS.  Loganw,FairtU,2S\mMSin.2SA,  InCairriev.Btrcftam,  1D.&R.S5. 
tke  widow  of  aa  inteitate  Id  India  obtaiaed  admiaiitratioD  of  ber  basbaod'a 
•ffeoU  Uiore,  and  remitted  the  proceeds  in  gofernmeat  billi  to  ber  afoat  io 
Eagiand.  On  ber  retorn  to  England  the  agent  paid  orer  to  her  in  oath  the 
amoont  of  the  bills,  retaining  170/.  for  a  debt  dne  to  him  from  the  intestate. 
Another  creditor  afterwards  took  opt  administration  here,  and  sued  the 
agaot  for  money  had  and  received  to  bis  use  ss  soch  administrator :  Held, 
that  Che  intestate's  wife  was  entitled  tu  all  the  effects  of  which  ber  baa^ 
band  died  possessed  io  Iiidia  bjr  virtae  of  the  India  administration,  aad  that 
thoQgb  she  might  sue  the  agent  for  any  claim  to  the  money  in  his  hands 
[temhU,  not  withoot  an  EngUsh  administration),  the  creditor  who  had  thas 
become  administrator  in  England  coold  not.  In  that  case,  administratioD 
baTiag  beeo  granted  to  the  widow,  who  had  the  prior  right  (Toller,  86.), 
DO  other  bad  title  to  a  similar  grant  daring  her  life,  and  she  might  perhaps 
b|if«  bacD  sood  aa  sach  for  the  debts  of  the  btestate.    See  Tomrion  ▼•  Fiowr. 

Stook  has  no  locality  except  for  the  purposes  of  probalo  and  adnunis- 
trataon.     Rex  w.  Capper,  5  Price,  217.  366. 
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in  re  Ewmg,  on  the  dicta  on  which  case  the  defendant 
relies,  the  stock  was  transferred  abroad,  under  the 
power  of  attorney  signed  by  the  executor  here,  and  re- 
mained abroad.  As  any  property  which  came  within 
the  jurisdiction  of  the  ordinary  after  the  death  would 
have  vested  in  him  at  common  law,  the  personal  repre- 
sentative is  now  entitled  to  it  under  the  probate,  the 
language  of  which  cannot  confine  his  rights  to  property 
ascertained  at  the  time  of  the  death,  and  is  answered 
by  the  fact  that  an  executor  might  sue  thereon  for  such 
property  of  testator  as  was  afterwards  discovered. 

If  parties  owing  debts  to  testator  in  foreign  countries 
should  come  hither,  the  ordinary  might  at  common  law 
claim  the  debts ;  but  till  it  is  shewn  that  the  party  claim- 
ing as  representative  here  has  power  derived  under  an 
English  court,  Tourtonv*  Flower  proves  that  a  foreign  ad- 
nistration  would  be  unavailing.  The  executor  has  only 
authority  to  represent  the  testator  under  the  probate. 
If  cotemporaneous  grants  of  administration  were  made 
here  and  in  Ireland,  or  any  of  the  British  plantations  (a), 
or  in  a  foreign  country,  to  different  kin  of  a  party  dying 
here,  the  domicil  of  the  deceased  would  decide  who 
was  entitled  to  represent  the  deceased  here,  and  to  re- 
ceive the  grant  of  administration.  That  administration 
would  be  paramount  every  where,  and  there  would  not  be 
two  classes  of  representatives,  abroad  and  here.  (&).  The 
selling  out  the  rentes  was  the  payment  abroad  of  a 
debt  due  to  the  testator  abroad,  and  does  not  alter  the 
nature  of  the  property  (c).  As  the  produce  of  JFrewcA 
rentes  came  as  assets  into  the  hands  of  a  party  in  this 
country,  who  received  and  administered  them  as  an 
executor,  mixing  them  with  other  funds  of  testator, 
it  is  liable  to  duty,  whether  he  could  have  compelled 


(a)  See  Bum  ▼.  Co!e,  Ambl.  415.  (6)  Bot  see  Toller,  87—106. 

(c)  See  Curriew,  Bireham,  ante,  255.  n.       The  rentes  being  previoasljr 
a  chose  in  action.    Rex  ▼.  Capper,  5  Price,  260. 
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the  sale  in  France  without  the  act  of  a  French  court        1831. 

Cur.  ado.  vult.         emBiAL 

V. 
DlMOMD. 

Lord  Ltndhurst  C.  B.  now  delivered  the  judg-     jon.  3lfi. 
ment  of  the  court — This  case  arises  upon  the  statute 
65  G*  3«  c.  184.  by  which  a  stamp  duty  is  imposed  upon 
the  probate  of  wills.     By  the  terms  of  the  act  of  parlia- 
ment, the  amount  of  the  duty  is  regulated  by  ''  the  value 
of  the  estate  and  effects  for  or  in  respect  of  which  the  pro- 
bate or  letters  of  administration  shall  be  granted ;"  and  the 
question  therefore  is,  for  and  in  respect  of  what  estate 
and  effects  this  probate  is  granted  in  the  present  instance. 
Formerly,  in  cases  of  intestacy,  the  ordinary  or  spi- 
ritual judge  had  a  right  to  administer.     The  probate  of 
wills,  as  Blackstone  observes  (a),  followed  of  course ;  for 
it  was  thought  just  and  natural  that  the  will  of  the  de- 
ceased should  be  proved  to  the  satisfaction  of  the  pre- 
late, whose  right  of  distributing  the  chattels  for  the  good 
of  the  soul  was  superseded  thereby  ;  but  when  probate 
has  passed,  that  is,  when  the  ordinary  has  declared  he 
is  satisfied  as  to  the  will,  the  executor  derives  his  power, 
not  from  the  probate,  but  from  the  will.     Ashurst  J. 
in  Smith  v.  Milles  (6),  says  expressly,  *^  The  executor 
has  a  right,  immediately  upon  the  death  of  the  tes- 
tator ;  probate  is  a  mere  ceremony  ;  but  when  passed, 
the  executor  does  not  derive  his  title  under  the  pro- 
bate, but  under  the  will :  the  probate  is  only  evidence 
of  his  right,  and  is  necessary  to  enable  him  to  sue,  but 
he   may   release,  8cc.    before   probate."     So  Plowden 
280.  probate  is  but  a  confirmation  and  allowance  of 
what  the  testator  has  done.    The  jurisdiction  to  grant 
probate  is  regulated  by  the  place  of  the  testator's  death, 
and  the  local  situation  of  his  effects  at  the  time  of  his 


*  •    • 


V  » 


(a)  9CoBm.49l. 


(6)  1  T.  R.  480. 
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death :  if,  for  example,  he  die  ia  one  diocese,  and  have 
bona  notabUia,  that  is,  goods  to  the  value  of  5/.  at  the 
time  of  his  death  in  another  diocese  in  the  same  pro- 
vince^  the  jurisdiction  belongs  to  the  metropolitan.     If 
he  have  also,  at  the  time  of  his  death,  effects  to  the  above 
amount  in  more  than  one  diocese  of  the  province,  the 
archbishops  shall,  in  each  province,  grant  a  probate  ac- 
cording to  the  bona  notabilia  within  their  respective  juris- 
dictions.   The  probate  is  granted  in  respect  of  the  ef- 
fects that  are  within  the  jurisdiction  of  the  spiritual 
judge  at  the  time  of  the  testator's  death,  and  the  juris- 
diction is  exercised  in  respect  of  these  effects  only. 
If  the  executor  thinks  fit  he  may  remove  them  from 
one  jurisdiction  to  another ;  he  may  shift  them  from 
jurisdiction  to  jurisdiction ;   but  that  does  not  affect 
the  right  of  granting  probate  which  is  regulated  by  the 
local  situation  of  the  effects  at  the  testator's  death ;  and 
if  they  are  removed  by  the  executor  into  another  juris- 
diction, it  is  not  necessary  to  obtain  any  sanction  or  au- 
thority from  such  jurisdiction.     But  it  is  said  that  the 
property  in  this  case  was  part  of  the  assets  of  the  tes- 
tator, and  was  received  as  such  by  the  executor.     Un- 
doubtedly the  rentes  did  form  part  of  the  testator's  as- 
sets.    The  effects  of  the  testator  are  assets,  wherever 
situated,  whether  at  home  or  abroad  ;  and  such  effects 
as  are  in  a  foreign  country  at  the  time  of  the  testator's 
death,  although  they  remain  there,  and  are  wholly  ad- 
ministered there  by  the  executor,  are  equally  assets. 
Probates,  however,  are  not  granted  in  respect  oi  the 
assets  generally,  but  in  respect  of  such  part  of  them  as 
are,  at  the  time  of  the  testator's  death,  within  the  juris- 
diction of  the  spiritual  judge  by  whom  they  are  granted. 
.    It  was  also  urged  that  the  property  in  this  case  was  ob- 
tained by  means  of  the  probate,  and  was  therefore  liable 
to  the  duty.     It  is  true  a  notarial  copy  of  the  probate, 
and  a  certificate  of  the  burial,  with  a  notarial  copy  or 
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extract  of  the  will,  shewing  the  appointment  of  the  de- 
fendant as  executor,  were  produced  to  the  bank  o( France: 
upon  which  that  body,  without  the  intervention,  as  it 
seemsy  of  any  tribunal  there,  allowed  the  rentes  to  be 
sold ;  they  thus  appearing  to  be  satisfied  by  these  docu- 
ments, that  the  defendant  was  executor  and  entitled  to 
the  property,  and  acting  accordingly.  Whether  they 
would  have  been  satisfied  with  any  other  evidence,  and 
without  the  production  of  a  copy  of  the  probate,  we 
have  no  means  of  determining.  But  admitting  the  pro* 
duction  of  the  notarial  copy  of  the  probate  to  be  neces- 
sary to  satisfy  the  bank  of  the  title  of  the  executor,  that 
circumstance  does  not  appear  to  us  to  affect  the  question, 
which  is,  Whether  the  probate  was  granted  for  or  in 
respect  of  this  property  ?  It  could  not  be  so  granted, 
because  this  property  was,  at  the  death  of  the  testator, 
in  a  foreign  country,  and  consequently  out  of  the  juris- 
diction of  the  spiritual  judge.  In  the  case  of  Logan 
V.  Fairlie,  (a)  which  was  cited  in  the  argument,  a  part  of 
the  funds  was  remitted  from  India  to  England  after  the 
testator's  death,  and  the  learned  judge,  upon  the  facts 
before  him,  considered  that  the  portion  so  remitted  was 
administered  here,  so  as  to  incur  liability  to  pay  legacy 
duty.  But  it  is  not  the  administration  of  the  assets  that 
renders  the  probate  duty  payable,  but  the  local  situation 
of  them  at  the  testator's  death.  We  think,  therefore, 
that  the  verdict  should  be  entered  for  the  defendant. 

Judgment  accordingly.  (6) 

(a)  2  Sim.  and  Stu.  284. 

(6)  This  case,  u  well  as  In  r«  Ewmg,  waf  alladed  to  in  tb«  arguneot  of 
/acftfoii  T.  Fcrhes,  io  the  Court  of  Cbaooerj,  Feb,\6,  18S1.  The  qaea- 
tioB  tiiere  was  respeoting  probate  aad  legaoj  dotj  ob  assets  of  a  testator 
domioUed  in  India,  and  djiog  there,  which  assets  were  possessed  hjr  bis  exe- 
OBtors  resident  there,  ander  a  probate  granted  bj  the  Sopreme  Coort  of 
Bomhajf,  and  afterwards  arrived  here  and  beoame  subject  to  the  adminis- 
tratira  power  of  the  Coort  of  Chancery.  The  Lord  Chancellor  Bromgham 
direoted  a  case  to  be  Badt,  in  ofder  that  the  opinioa  of  the  Coarl  of  Ba- 
oheqoer  thereon  might  be  cerlified  to  him. 


1831. 

Attorn EY- 
Gemeral 

o. 

DlMOND. 
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PooLET  Assignee  of  Syer  agoins/  Millard. 


Practioe. 
CkMtsof  new 
trial,  where 
the  event  is 
different  from 
that  of  the 
first* 


npHE  defendant  had  obtained  a  verdict.  A  rule  for  a 
new  trial  was  afterwards  made  absolute  on  the  follow- 
ing terms ;  the  defendant  to  have  the  costs  of  both  trials 
if  he  succeed  in  the  next  trial ;  if  the  plaintiff  succeed,  he 
is  only  to  have  the  costs  of  the  second  trial. 


Kelly  in  support  of  the  rule. 
J3.  Andrews  against  it.  (a) 

(a)  For  bj  the  practioe  of  the  Exoheqaer  if  the  plaintiff  should  tocoeed 
on  the  seoond  trial,  the  OTonts  of  the  two  triali  having  been  contndiotorj, 
neither  partj  wonld  be  entitled  to  the  costs  of  the  Brst  in  the  absence  of  anj 
order  of  the  coort  made  as  aboTc  on  the  motion  for  a  second  trial.  See 
I><up's  Practioe  of  the  Exchequer,  149. 


Westerdale  against  Kemp. 


An  affidavit 
of  the  tmth 
of  a  plea  in 
abatement, 
sworn  nine 
days  before 
the  delivery 
of  the  decla^ 
ration  to 
which  it  is  ^ 
pleaded,  will 
not  support 
such  plea. 


aLEXA'NDER  moveA  to  set  aside  an  interlocutory 
judgment  for  irregularity.  Action  on  a  bill — venue 
Middlesex.  The  defendant  was  a  member  of  the  Hudders- 
Jield  Joint  Stock  Shipping  Company.  The  declaration 
was  delivered  on  the  22d  of  November. — Plea  in  abate- 
menty  that  the  promises  in  the  declaration,  if  any,  were 
made  jointly  with  other  persons,  and  not  by  the  de- 
fendant alone.  The  affidavit  of  the  truth  of  the  plea 
had  been  sworn  by  the  defendant  at  Huddersfield, 
where  he  resided,  on  the  13th  of  November. 
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■  Baylbt  6. — Ana£Bdavit  madeon  the  13th  ofNovem-        1831. 

ber  will  not  support  a  plea  denying  the  promises  laid  in  ^f      m^ 
a 'declaration  which  did  not  then  exist,  and  was  not  v. 

delivered  till  nine  days  after. 

Garrow  B.  intimated  that  perjury  could  not  be  as- 
signed on  the  affidavit,  (a) 

A  jrule  nisi  having  been  granted  on  an  affidavit  of  Affidavit  of 

ments  and  payment  of  costs,  1^  of  beUef  of 

good  defence 
on  the  merits* 

•   Blackbume  shewed  cause,  objecting  to  the  affidavit 

that  it  was  not  in  the  usual  terms  of  belief,  ''  that  the 
defendant  has  a  good  defence  on  the  merits/'  but  "  that 
the  defendant  has  a  good  and  meritorious  defence  to  the 
action." — ^An  affidavit  that  a  defendant  has  ''  a  good  de- 
fence to  the  action"  was  held  bad  in  Grottick  \. Bailey.  (Jb) 

Bay  LEY  B. — ^The  defendant  must  lay  a  foundation 
for  his  application  to  the  Court  in  the  usual  form,  and 
the  Court  cannot  tell  for  what  reason  it  has  been  here 
deviated  from. 

Rule  enlarged  on  paying  the  costs  of  the  application, 

(a)  Lsmg  ▼.  Combtr,  4  Eut,  348.  the  affidarit  ▼erifjiog  the  pica  was 
•worn  bj  defendant  at  liTerpooI  on  the  day  the  declaration  was  filed  in 
London,  and,  as  it  was  orged,  before  he  could  have  seen  the  declaration. 
Bat  ^er  eur,  be  might  have  bad  good  reasons  for  belioTing  that  what  he 
swore  accorded  with  the  troth  ',  e.  g,  from  knowledge  of  the  canse  of  dis- 
pute, or  from  the  commanication  of  the  plaintiff's  attomej  as  to  Ihe  natoro 
of  the  declaration  which  would  be  filed.  As  in  fact  the  affidavit  did  aooord 
with  the  troth,  thej  would  not  consider  the  plea  as  a  nollitj,  bot  left  the 
plaintiff  to  his  indictment  for  porjorj,  if  he  thooght  he  had  snlBeient  groonds 
to  iastitate  it.  Thej  alluded  to  the  dilBonlt j  of  a  defeadant  at  a  great  dis- 
tanoefrom  London  availing  himself  of  a  plea  in  abatement  within. four  dajs 
after  filing  the  declaration,  though  such  a  plea  might  often.be  hoBoat  and 
proper.    See  also  BatUii  ▼.  Bamard,  4  M.  &  S.SS9. 

(6)  5  Bar.  &  Aid.  70S. 
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183 1«  in  order  to  give  time  for  a  proper  affidavit;  and  after- 
wards made  absdute  on  the  further  terms  of  pleading 
specially  and  trying  the  cause  at  the  Sittings  in  Term. 


The  King  in  aid  of  Hollis  against  Bingham. 

Inacire  facias  TTOLLIS,  a  distributor  of  stamps,  had  issued  three 

conurorofa  extents  in  aid  against  the  defendant  a  sub-distri- 

recognizance  butor,  to  recover  debts  due  from  him  for  stamp  duties, 

no  costs  are  '  received  by  him  as  agent  of  HolUs.    The  defendant  tra- 

recoverable  versed  the  extents,  and  afterwards  entered  into  a  recog- 

by  the  de-  .  ^ 

fendaDt,  nizance  to  the  Crown,  conditioned  to  abide  the  award 

though  he       ^f  j)^  respectinsc  them.     D.  declining  to  undertake  the 

succeed  on  .        . 

demurrer  and  arbitration,  a  rule  was  obtained  for  substituting  M,  as 

m  error.  arbitrator,  who  made  his  award  accordingly.    The  de- 

fendant not  performing  the  award,  a  scire  facias  on  the 
rec(^izance  issued  from  the  King's  Remembrancer's 
Office. 

Plea — after  setting  out  the  condition  for  abiding  the 
award  of  D, — nul  tkl  agdrd.  Replication,  that  after 
the  making  the  recognizance,  it  was  by  rule  of  Court 
ordered,  that  M.  should  be  substituted  for  JD.  as  arbi- 
trator, and  that  M.  made  his  award,  &c. — Demurrer  and 
joinder. 

After  argument  the  judgment  of  the  Court  of  Exche- 
quer was  for  the  defendant,  and  was  affirmed  on  error 
before  the  two  Chief  Justices  in  MichaelmasTenn,  1830; 
their  decision  being  in  effect,  that  defendant  by  refusing 
to  perform  the  award  of  M.  had  not  forfeited  his  recog^ 
nizance  to  submit  to  the  award  of  D.,  though  M.  had 
been  substituted  by  the  order  of  the  Court ;  after  judg- 
ment in  error,  an  order  was  drawn  up  by  the  officer, 
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giving  the  defendant's  costs  of  the  argument  of  the  de-       183L 
murrer  to  the  defendant    On  that  order  the  above  costs.      ^T^C^ 
as  well  as  those  of  the  writ  of  error  were  taxed.  v. 

BiMGRAM. 

Ma$nnng  for  the  Crown  obtained  a  rule  to  discharge     2\it  Jan. 
that  part  of  the  order  which  directed  payment  of  the 
defendant's  costs  for  irregularity,  with  costs. 

Danqner  shewed  cause.  The  question  is,  whether  the  lOM  Feb. 
party  using  the  name  of  the  Crown  in  aid  of  his  claim  ^^  ''  *^ 
against  a  defendant,  shall  pay  costs  to  that  defendant  on 
his  ultimate  success  ?  The  terms  of  33  H.  8.  c.  39.  s.  54., 
by  which  the  King  in  suits  on  specialties  made  to  him 
or  his  use,  shall  recover  his  debt,  costs,  and  damages, 
do  not  include  cases  where  a  private  prosecutor  acts  in 
aid  of  the  Crown.  HoUis,  if  successful,  might  have  re- 
ceived his  costs  out  of  the  surplus  of  the  produce  of  the 
sale  under  the  extents  in  aid :  (a)  he  is,  therefore,  sepa- 
rate from  the  Crown  in  interest,  and  as  he  might  receive, 
80,if  unsuccessful,  he  must  paycosts.  InRexy.  Boyle,{b) 
a  party  issuing  an  extent  in  aid  against  an  insolvent  agent 
of  an  Insurance  Company,  in  order  to  secure  stamp-duties 
received  by  him,  was  held  not  entitled  to  recover  costs 
fix>m  a  defendant  under  63  G.  3.  c.  108.  s.  23.,  which 
gives  costs  to  the  Crown  in  proceedings  had  in  the  name 
of  the  King,  or  of  any  person  on  his  behalf,  for  recovery 
of  duties,  debts,  or  penalties,  due  under  the  stamp  acts ; 
for  an  extent  in  aid  is  not  an  immediate  proceeding  by 
the  Crown  against  a  defendant,  though  an  immediate 
extent  might  have  issued  for  a  debt  of  that  nature. 

Manning  in  support  of  the  rule. — The  Court  had  no 
power  to  grant  costs  against  the  prosecutor  in  this  case, 
though  the  suit  was  instituted  in  the  King's  name,  not 

(a)  57  6.S.  cllT.  8.2;  see  53  G. 3.  o.lOS.  ■.33. 
(i)  1  Pri.  R.  434. 
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1831.       on  behalf  of  the  Crown  itself,  but  of  its  officer.    jRcj  v. 
ffi^j^Q      Corum  (a)  is  a  stronger  case,  where  the  prosecutor,  a 
V.  farmer  of.  post-horse  duties,  instituted  a  suit  to  recover 

those  duties,  which  could  not  therefore  become  the  pro- 
perty of  the  Crown ;  and  on  verdict  for  defendant,  he 
was  held  not  entitled  to  costs.  It  appears  from  Rex  v. 
Miles,  (6)  that  costs  are  not  recoverable  in  scire  facias, 
where  the  prosecutor,  who  uses  the  name  of  the  King  to 
repeal  a  patent  succeeds  for  the  Crown  is  in  fact  the 
prosecutor,  and  8  &  9  W.  3.  c.  3.  s.  11.  refers  to  civil 
suits  only.  It  might  there  be  unnecessary  to  use  the 
name  of  the  Crown,  for  Brewster  v.  Weld(c)  shews  that 
a  scire  facias  to  repeal  a  patent  lies  at  suit  of  a  private 
person  if  prejudiced  thereby,  whereas  here  the  King 
was  necessarily  made  a  plaintiff  in  order  to  put  the  re- 
cognizance in  suit.  All  costs  are  given  by  particular 
statutes ;  the  only  statutes  giving  them  to  defendants, 
are  23  H.  8.  c.  15.  and  4  J.  1.  c.  3.  in  particular  actions, 
but  they  do  not  include  the  King,  nor  does  any  statute 
give  costs  in  scire  facias  on  a  recognizance.  Golding  v. 
Dias  (d)  shews  that  costs  in  error  are  only  recoverable 
under  3  H.  7.  c.  10.  by  plaintiffs  who  have  obtained 
judgment  below,  which  is  afterwards  affirmed,  and  it 
was  there  held,  that  an  avowant  in  replevin,  though  an 
actor,  was  not  such  a  plaintiff. 

Dampier, — Goldingy.  Dias  is  now  overruled  in  Sicketts 
V.  Letois  and  others,  (e) 

LoKD  Lyndhukst  C.  B.  —  It  is  clear  from  Uer  v. 
Corum  and  Rex  v.  Miles  that  the  defendant  is  not  en- 
titled to  costs. 

Rule  Absolute. 

(a)  1  Anttr.  50.    Ifamiiii^'s  Exoh.  Pr.  69.  (h)  7  T.  R.  367. 

(e)  6  Mod.  229.  (</)  10  But.  2. 

(«)  1  Btf .  &  Adolph.  197.    Tr.  1S80. 
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1831. 


Lamb  against  Burnett. 

nPRESPASS  for  assaulting  plaintiff  on  board  the  ship  onboard^n'^ 
called  the  Scalebif  Castle  on  the  high  seas,  and  Indiamanat 

.  .,  .  ,  .         .  -  .  J   ^  ^^.        !•      •      anchor  in 

striking  and  impnsonmg  him,  and  for  putting  him  in  Macao  river 

irons,  and  keeping:  him  so  in  irons  and  imprisoned  for  *°.  9^*°*> 

*^     °  '^  within  two  or 

twenty-four  hours  ;   second  count  for  an  assault  and  three  miles 
false  imprisonment  only  ;   third  count  for  a  common  ^^^n^J^^' 
assault.  veral  other 

Picas.  —  First,  General  issue.  Not  guilty.     Second,  ^^^  euilw  of 

as  to  making  an  assault  on  the  plaintiff,  and  striking  disobedience 
11        1-1-        1  1  1       ii/.ito  *^®  gunner 

and  knocking  him  down  to  and  upon  the  deck  of  the  in  the  cap- 

said  ship  or  vessel  in  the  said  first  count  mentioned,  ***"'*  *^, 

^^      ^  sence.    Three 

and  with  his  fists  and  with  a  certain  rope  giving  and  days  after,  the 
striking  the  plaintiff  a  few  of  the  blows  and  strokes  in  onbowd^Mid 
the  said  first  count  mentioned,  and  imprisoning  the  ordered^,  to 
plaintiff,  and  putting  and  placing  the  plaintiff  into  i^e  plaintiff, 
irons,  and  keeping  and  continuing  him  in  irons  and  im-  another  sea- 
prisoned  for  the  said  space  of  time  in   the  said  first  obeyed  these 

count  mentioned,  as  is  therein  mentioned — defendant  ®'^.®"»,*?**. 

resisted  their 

says,  actio  non.  —  Because  he  says,  that  the  defend-  execution  in 
ant,  before  and   at  the  said  time,  when,  &c.  in  the  and*d^sor-* 
said  first  count  mentioned,  was  the  master  and  cap-  derly  man- 
tain  of  a  certain  ship  or  vessel  trading  to  China  in  the  ^e  was  him- 
service  of  the  united  company  of  merchants  of  England  Jf^^^°^^ 
trading  to  the  East  Indies,  called  the  Scaleby  Castle,  orders:  Held, 

and  that  the  said  plaintiff  then  was  a  mariner  in  and  *****  ^^^J^  , 

'  was  no  legal 

belonging  to,  and  on  board  the  said  ship  under  the  com-  necessity  to 
mand  of  defendant,  to  wit,  at,  &c.,  and  defendant  so  ponUhment 

immediately 
after  his  offence  ;  and  that  therefore  the  captain  was  justified  in  moderately 
flogging  the  plaintiff  for  mutinous  disobedience  to  his  lawful  order  to  flog  A, 
Also,  that  a  captain's  power  to  inflict  moderate  corporal  punishment  exists  on 
board  a  ship,  not  only  while  at  sea,  but  when  in  a  foreign  river  or  port  near 
the  land,  and  within  reach  of  ^uuistance  from  other  ships  of  the  same 
nation. 

VOL.  I.  T 
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1831.       being  master  and  captain  of  said  ship,  and  in  the  ac- 
tual exercise  of  his  said  office,  and  plaintiflP  so  being  a 
mariner  in  and  on  board  of  the  said  ship,  and  under 
the  command  of  the  defendant  as  aforesaid,  he,  plaintiff, 
a  little  before  the  said  time  when,  &c.  in  the  said  first 
count  mentioned,  conducted  and  behaved   himself  in 
and  on  board  the  said  ship  in  a  riotous,  mutinous  and 
disorderly  manner,  and  then  and  there  refused  to  obey, 
and  to  permit  to  be  obeyed  by  divers  other  sailors,  then 
on  board  of  the  said  ship,  under  the  command  of  the 
defendant,  the  lavrful  and  necessary  commands  of  the 
defendant,  and  then  and  there   resisted   defendant  in 
the  performance  of  his  duty  as  such  master  and  cap- 
tain as  aforesaid,  to  the  evil  and  pernicious  example 
of  the  said  other  sailors  then  on  board  the  said  ship, 
to  wit,  at,  &c. ;  therefore  the  defendant,  so  being  mas- 
ter and  captain  of  said  ship  as  aforesaid  for  the  pre- 
servation of  discipline  and  order  in  the  said  ship,  and 
to  punish  plaintiff  for  his  said  riotous,  mutinous  and 
disorderly  conduct,  and   to  enforce  obedience  to  the 
lawful  commands  of  the  defendant  as  such  master  and 
captain  as  aforesaid,  did,  at  the  said  time,  when,  &c. 
in  the  said  first  count  mentioned,  make  an  assault  on 
plaintiff,  and  did  strike  and   knock  plaintiff  down  to 
and  upon  the  deck  of  the  said  ship,  and  with  his  fists, 
^nd  with  a  certain  rope,  did  give  and  strike  the  plaintiff 
a  few  of  the  blows  and  strokes  in  the  said  first  count 
mentioned,  and  because  it  was  then  and  there  necessary 
and  proper  that  the  plaintiff  should  be  further  punished 
for  his  said  riotous,  mutinous  and  disorderly  conduct, 
and  be  kept  separate  and  apart  from  the  said  other 
sailors  then  on  board  of  the  said  ship",  and  be  impri- 
soned ;  and  because  plaintiff  could  not  be  safely  and 
securely  kept  separate  and  apart  from  the  said  other 
sailors  in  prison   without  being   put  and  placed  into 
irons,  he,  defendant,  at  the  said  time,  when,  &c.  in  the 


IN  THE  First  Year  of  WILLIAM  IV.  267 

said  first  count  mentioned,  imprisoned  the  plaintiff,  and        1831. 

put  and  placed  him  into  irons,  and  kept  and  continued 

him  so  in  irons  and  imprisoned  for  the  said  space  of  time 

in  the  said  first  count  mentioned,  the  same  being  a 

reasonable  and  proper  time  in  that  behalf,  as  it  was 

lawful  for  him  to  do  for  the  cause  aforesaid,  using  no 

unnecessary  violence,  and  doing  no  unnecessary  damage 

to  the  plaintifi*  on  the  occasion  aforesaid,  which  are  the 

same  supposed  trespasses,  8cc.     (Verification.)     A  third 

plea  nearly  similar.    Replication  similiier  to  first  plea. 

— De  injurid  to  second  and  third  pleas. 

At  the  trial  at  the  Exchequer  Sittings  in  London  be- 
fore Bayky'Q.  and  a  special  jury,  it  appeared  that  on 
the  19th  December,  1829,  the  East  India  Company's 
ship  Scakby  Castle  was  lying  in  Macao  river,  near  se- 
veral other  Indiamen,  and  within  two  or  three  miles 
from  Macao.    The  defendant,  her  captain,  was  on  shore. 
Some  disrespectful  language  had  been  used  by  Cronan, 
one  of  the  seamen  to  the  gunner,  and  a  disturbance 
ensued  in   the  ship.      Cronan  then  said  to  the  chief 
mate  that  he  would  do  no  more  duty  till  the  captain 
came  aboard.     A  communication  having  been  made  to 
the  captain,  he  came  on  board  on  the  night  of  the  23rd, 
and  on  the  24th  a  court  of  inquiry  was  held,  at  which  the 
officers  agreed  that  Cronan  must  be  flogged.     On  the 
24th  the  crew  were  assembled,  and  the  defendant  called 
Cronan  forward  and  told  him  of  his  offence,  and  that 
he  would  be  flogged.     Quarter  masters,  of  whom  the 
plaintiff*  was  one,  were  called  to  tie  him  up,  but  none 
came.     Plaintiff*  came  forward,  and  asked,  in  the  name 
of  the  crew,  by  what  authority  the  defendant  proposed 
to  flog  Cronan.    Several  complants  were  made  by  the 
crew  against  the  officers.     All  the  officers  were  armed, 
but  it  did  not  distinctly  appear  that  any  of  the  crew 
were.     A  rush  was  made  by  the  crew  towards  Cronan  ; 
among  the  foremost  was  the  plaintiff*,  who  seized  Cro- 

T  2 
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183 1.        nan  or  the  man  who  held  him.     Great  confusion  ensued. 

"^jjjg         The  defendant  ordered  a  pistol  to  be  fired,  on  which 

«•  several  boats  with  armed  officers  and  men  put  oflP  from 

BDRNETT.  1,1.  .  . 

the  other  ships,  and  in  a  few  minutes  boarded  the 
Scaleby  Castle.  No  trial  or  inquiry  then  took  place. 
Cronan  and  the  plaintiff  were  then  secured  and  flogged, 
and  the  plaintiff  remained  in  irons  twenty-four  hours. 

Mr.  Baron  Bay  ley  left  it  to  the  jury  to  say  whether 
Jthe  plaintiff  had  behaved  in  a  riotous,  mutinous  or  dis- 
orderly manner,  or  in  a  mutinous  manner  only ;  or  had 
refused  to  obey,  and  permit  to  be  obeyed,  the  lawful 
commands  of  the  defendant  as  master,  thereby  setting 
.  the  crew  a  pernicious  example ;  and  whether  the  con- 
duct for  which  Cronan  was  ordered  to  be  punished  was 
disorderly  (a),  and  whether,  if  disorderly,  he  was  guilty 
of  it. 

The  jury  found  that  the  plaintiff's  conduct  was*dis- 
orderly  and  mutinous,  and  that  Cronan  had  been  guilty 
of  like  conduct,  and  gave  their 

Verdict  for  the  defendant. 

JJ.  V.  Richards  moved  for  a  new  trial.  The  conduct 
of  the  plaintiff,  if  disorderly,  might,  ex  necessitate  be  the 
subject  of  corporal  punishment,  if  occurring  at  sea,  but 
the  general  authority  to  inflict  summary  punishment 
cannot  exist  in  the  master  of  a  merchant  ship  while 
lying  close  to  shore  in  a  river  or  bay.  If  such  a  power 
can  exist  in  Macao  river,  it  would  equally  prevail  in  the 
harbour  of  Margate  or  even  the  docks  in  the  Thames, 
If  there  was  no  power  to  flog  at  all,  the  defendant  was 
bound  to  prove  the  whole  facts  laid  in  his  pleas ;  and 
as  they  went  to  justify  the  whole  trespasses  complained 
of,  no  new  assignment  of  excess  in  the   punishment 

(a)  See  Abbott  on  Shipping,  3rd  Edit.  103. 
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was  necessary,  and  the  general  replication  de  irguria  was  1831. 
sufficient,  Phillips  v.  Howgate(a). —  [JBay/ey  B.  There 
the  defendant  failed  to  prove  all  that  was  material  in 
his  plea,  here  the  whole  justification  was  established.] 
The  power  to  flog  Cronan  must  decide  whether  the 
plaintiff  was  guilty  of  disobedience  to  lawful  orders  of 
the  defendant,  now  the  power  to  flog  arises  from  ne- 
cessity, and  can  only  be  exercised  when  such  necessity 
exists,  viz.  at  the  time  wh^n  a  mutiny  prevails.  Cronan 
having  been  confined  three  days  for  an  offence  pre- 
viously committed,  the  captain  had  no  longer  any 
right  to  flog  him,  the  necessity  to  do  so  having  passed. 

Lord  Lyndhurst  C.  B.— There  does  not  appear  to 
me  to  be  any  ground  whatever  to  object  to  the  direction 
of  the  learned  judge.  The  first  question  is  as  to  the 
conduct  of  Cronan,  who,  it  appears  clearly  on  the  evi- 
dence, had  taken  a  part  in  the  riotous  proceedings  of 
the  19th  during  the  captain's  absence,  and  had  stated 
to  the  officer  in  command  that  he  would  not  obey  any 
orders  till  the  captain  came  on  board.  It  appears  that 
in  consequence  of  this  the  captain  was  immediately 
sent  for,  and  on  his  arrival  on  board,  on  the  23rd,  di- 
rected Cronan  to  be  flogged.  I  apprehend  that  for  the 
purpose  of  enforcing  obedience  in  the  ship's  crew,  the 
captain  has  authority  to  order  any  of  them  who  mis- 
conduct themselves  to  be  moderately  and  properly  cor- 
rected ;  nor  is  it  any  objection  that  an  interval  elapsed 
between  the  offence  and  the  punishment,  for  the  mo- 
ment the  captain  arrived  on  board  he  directed  the  pu- 
nishment to  be  inflicted.  The  next  question  is,  what 
was  the  conduct  of  the  plaintiff  on  the  latter  occasion  ? 
He  appears  to  have  been  at  the  head  of  those  who  op- 
posed the  infliction  of  punishment  on  Cronan,  and  there 

(a)  5  B.  &  A.  220. 


270  CASES  IN  HILARY  TERM, 

1831.       can  be  no  doubt  on  the  evidence  that  their  conduct  on 
^"^^^      the  23rd  and  24th  was  extremely  mutinous.     Under 

Lamb  •' 

V.  such  circumstances,  it  appears  to  me  that  the  captain 

Burnett  . 

was  justified  in  authorizing  punishment  to  be  inflicted 
on  the  plaintiff.  No  question  can  be  raised  on  this 
record  as  to  the  extent  of  such  punishment.  The  ver- 
dict, then,  appears  to  me  to  be  perfectly  right,  nor  do 
I  perceive  any  objection,  on  the  record.  The  statement 
in  the  plea  is,  that  the  plaintiff  behaved  in  *^  a  riotous, 
mutinous  and  disorderly  manner,  and  then  and  there 
refused  to  obey,  and  permit  to  be  obeyed  by  the  other 
sailors  on  board  this  ship,  the  lawful  and  necessary 
commands  of  the  defendant,  and  resisted  him  in  the 
performance  of  his  duty.'^  There  can  be  no  objection 
upon  that  statement  upon  the  ^record,  and  if  any  one 
of  the  crew  refuses  to  obey  the  lawful  commands  of  the 
master  of  a  vessel,  the  master  is  justified  in  inflicting 
such  punishment  on  him  as  may  be  necessary  to  put  an 
end  to  such  conduct.  I  think,  therefore,  that  with  re- 
ference to  the  record,  as  well  as  to  the  evidence  on  the 
trial,  there  is  no  ground  to  object  to  the  proceedings. 

Garrow  B.  —  I  entirely  concur  in  the  judgment 
which  has  been  delivered,  and  am  of  opinion  that  no 
delay  should  intervene  in  pronouncing  our  decision, 
lest  any  idea  should  be  suggested  that  we  entertain 
any  doubt  on  the  subject.  If  any  officer  on  board  con- 
ducts himself  with  intemperance  or  unnecessary  cruelty 
in  administering  the  discipline  of  a  ship,  or  in  resisting 
the  mutinous  conduct  of  the  crew,  he  is  responsible  for 
his  conduct  before  a  jury  at  the  suit  of  any  seaman  of 
the  ship.  The  officers  being  subject  to  this  high  re- 
sponsibility, the  sailors  navigating  the  merchant  ships 
of  this  country  must  not  be  suffered  to  leave  it  under 
the  impression  that  it  is  for  them  and  not  for  the  offi- 
cers to  administer  the  discipline  of  a  ship,  or  that  they 
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are  to  constitute  a  court  of  appeal  from  the  acts  of  their       1831. 
officers  in  repelling  a  mutiny  which  prevents  the  ship's 
duty  from  being  carried  on.   - 

Vauohan  B. — If  any  reasonable  doubt  could  be  en- 
tertained on  this  very  important  subject,  I  should  have 
wished  to  put  it  in  a  train  for  further  inquiry.  This  is 
an  application  to  the  sound  discretion  of  the  court 
to  review  the  verdict  as  being  against  evidence.  Two 
questions  were  left  to  the  jury.  First,  whether  Cronan 
was  guilty  of  the  offence  imputed  to  him ;  and  Secondly, 
whether  the  plaintiff  was  or  was  not  guilty  of  riotous 
or  disorderly  conduct.  The  plaintiff's  counsel  found 
it  difficult  to  contend  that  there  was  not  evidence  suffi- 
cient to  satisfy  the  jury  that  the  crew  was  in  a  mu- 
tinous state  on  the  23rd,  but  endeavoured  to  raise  the 
question,  whether,  under  the  circumstances  in  which 
the  captain  was  placed,  he  could  justify  the  assault 
He  suggested  that  this  case  differed  much  from  the 
ordinary  case  of  mutiny  at  sea,  and  that  the  ship  being 
within  two  miles  of  the  shore,  and  the  captain  having 
the  assistance  of  other  vessels  near  him,  there  was  no 
necessity  for  the  exercise  of  this  power.  But  the  au- 
thority of  a  captain  does  not  contract  or  expand  accord- 
ing to  his  distance  from  shore.  If  he  is  on  board  his 
ship  exercising  the  authority  of  captain,  and  the  crew, 
or  any  mariner  is  mutinous,  it  is  of  most  vital  import- 
ance that  his  power  should  be  exercised  as  far  as  mo- 
derate correction  extends.  If  any  excessive  punishment 
was  inflicted  on  this  occasion,  it  is  not  put  in  issue  on 
this  record  by  replication  or  new  assignment.  It  ought 
not  to  go  forth  for  a  moment  that  any  doubt  could  be 
entertained  as  to  the  propriety  of  this  captain's  conduct. 
Under  the  circumstances  here  ascertained,  no  further 
question  can  arise  in  these  proceedings,  whether  the 
facts  stated  in  the  plea  amount  to  a  justification. 
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1831.  Bayley  B.^ — If  I  entertained  any  doubt  of  the  pro- 

priety of  the  verdict,  I  should  be  the  last  person  to  de- 
cide against  a  further  inquiry :  but  having  considered 
the  case  much  since  the  trial,  I  have  a  perfect  convic- 
tion that  the  verdict  was  right,  and  I .  think  that  we 
might  occasion  great  prejudice  to  the  merchant  service 
if  we  granted  this  rule.  Speaking  generally,  if  there 
was  a  scintilla  of  doubt,  I  should  be  particularly  anxious 
that  the  rights  of  men  standing  in  the  situation  of  ordi- 
nary seamen  should  be  fully  canvassed.  But  this  case 
presents  no  reasonable  doubt.  It  makes  no  difference 
that  this  mutiny  took  place  in  a  foreign  port  or  river, 
and  not  at  sea.  The  ship  may  be  equally  sacrificed,  or 
the  power  to  navigate  her  back  may  be  equally  lost  in 
both  situations,  unless  the  commander  is  enabled  to 
adopt  that  course  which  the  law  has  cautiously  put  in 
his  power. 

The  law  authorizes  him,  in  case  of  misconduct  of  a 
mariner,  to  inflict  a  punishment,  and  proportionate  to 
the  offence.     Now,  though  the  offender  may  bring  his 
action  if  the  punishment  was  disproportionate,  he  must 
adopt  the  course  pointed  out  by  the  law  for  that  pur- 
pose.    Here  he  does  not  adopt  that  course,  but  says 
there  was  no  cause  for  punishment  at  all.    The  cause 
charged  being  that  the  plaintiff  behaved  in  a  riotous 
and  mutinous  manner,  and  refused  to  obey,  and  permit 
to  be  obeyed  by  the  other  sailors  on  board,  the  defend- 
ant's lawful  commands,  and  resisted  the  defendant  in 
the  performance  of  his  duty,  and  set  a  pernicious  ex- 
ample to  the  other  sailors.     If  the  defendant  had  only 
established  that  the  ship  was  in  a  state  of  mutiny,  and 
that  the  plaintiff  concurred  in  it,  that  would  have  jus- 
tified the  captain  in  punishing  the  plaintiff;  but  on  this 
evidence  the  whole  charge  contained  in  the  plea  was 
made  out.    There  is  no  doubt  that  the  ship  was  in  a 
state  of  mutiny  on  the  23rd,  when  Cronan  was  called 
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fonvard  to  receive  punishment  for  the  offence  proved  to        1831. 
have  been  committed  by  him  on  the  19th.     Before  any 
attempt  to  punish  him,  the  captaintold  him  of  his  offence^ 
and  he  admitted  having  used  a  disorderly  expression  to 
his  officer^  the  gunner.    Then  if  he  was  guilty  of  that  of- 
fence, was  not  the  captain  justified  in  directing  him  to  be 
punished  for  the  sake  of  preserving  discipline?   and 
can  a  sailor  interfere  and  say  that  no  punishment  shall 
take  place  ?     The  conduct  of  the  plaintiff  at  this  period 
as  connected  with  that  of  others  on  board,  shewed  that 
he  intended  to  prevent  the  punishment  of  Cronan  from 
taking  place  at  all.    The  interference  was  not  to  remind 
the  captain  that  Cronan's  case  had  not  been,  property 
heard,  or  to  prove  his  innocencCi  but  in  order  that 
there  should  be  no  flogging  on  board.    Nor  did  the  in- 
terval of  time  between  the  offence  and  the  punishment 
take  away  the  right  to  punish.    It  was  reasonable. that 
in  the  captain's  absence  the  officers  should  not  take  on 
themselves  to  inflict  the  punishment  which  ought  to 
take  place.    They  accordingly  waited  till  his  arrival 
when,  on  their  representation,  the  party  is  punished. 
Under  these   circumstances,  it  seems  to  me  that  the 
captain  was  fully  justified  in  punishing  Cronan,  and 
that  the  plaintiff,  with  the  rest  of  the  crew,  had  no 
right  to  insist  that  flogging  should  not  take  place.    The 
verdict,  therefore,  is  right,  and  there  is  no  ground  for 
dbturbing  it. 

Rule  refused. 
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One  of  the 
original  offi- 
cers of  the 
Exchequer 
may  sue 
jointly  with 
an  unprivi- 
leged person 
hy  capias  of 
privilege 
without 
losing  such 
priyilege, 
and  is  there- 
fore entitled 
to  costs  on  re- 
covering less 
than  6/. 
against  an 
attorney  of 
K.B.;resident 
in  London, 
notwith- 
standing sec- 
tion 10  of  the 
London 
Court  of  Re- 
quests Act, 
396.3.  c.  civ. 


Elkins,  a  Side  Clerk  in  the  office  of  Clerk  of  the  Pleas, 
and  Elkins,  Gent,  one,  8cc.,  against  Harding, 
Oent. 

ji  S  SUMPS  IT  2LgeLinBi  the  defendant,  who  at  the  time 
of  action  brought  was  an  attorney  of  the  King's  Bench 
only,  for  agency  business  done  for  him  in  the  Exchequer 
by  the  first-named  plaintiff  and  his  partner,  at  that  time 
an  attorney  of  the  King's  Bench  only.  The  verdict  was 
for  2L  Is.  The  defendant  was  resident  in  London,  with- 
in 39  and  40  Geo.  3.  c«  civ.  the  London  Court  of  Re- 
quests Act 

R.  V.  Richards  obtained  a  rule  to  enter  a  suggestion 
on  the  roll,  under  sect.  10  and  sect.  12  of  that  act,  in 
order  to  deprive  the  plaintiffs  of  costs,  citing  Bird  v. 
Pasmore,  K.  B.  in  last  Michaelmas  term,  where  Unk" 
dale,  J.  sitting  alone,  held  that  an  attorney  of  the  K.  B* 
suing  an  attorney  of  the  same  court  resident  in  London* 
by  bill,  thus  losing  his  privilege,  sued  as  a  private  indi- 
viduaU  and  must  therefore  be  deprived  of  his  costs,  on 
recovering  less  than  5/. 

Chilton  shewed  cause. — ^The  case  cited  is  contrary  to 
Hodding  v.  Warrand  (a).  However,  as  in  both  those 
cases  the  defendant  was  an  attorney  of  the  same  court, 
and  was  therefore  sued  by  bill,  and  not  by  attachment  of 
privilege  as  in  the  present  case,  they  do  not  apply.  Now, 
in  Board  v.  Parker  (b),  it  was  held  that  an  attorney,  a 
plaintiff,  suing  by  attachment  of  privilege  in  the  superior 
court,  of  which  he  was  a  minister,  and  recovering  less 


(a)  7  East,  60.  n. 


(b)  Id.  47. 
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than  5L  could  not  be  deprived  of  his  costs,  for  not  hav-  1831. 
ing  sued  in  the  London  Court  of  Requests,  Johnson  v. 
Bray  (a)  is  to  the  same  effect.  Had  this  been  the  case 
of  a  side  clerk  suing  alone  by  aq)ias  of  priyilege,  he 
might  have  even  arrested  the  defendant,  though  an  attor- 
ney of  another  court,  Walker,  gent  a  side  clerk  in  the 
office  of  Pleas,  v.  Rushbury,  gent.  (6),  Bowyer,  gent  a 
side  clerk  of  the  King's  Remembrancer's  office,  v.  Hos- 
Jam  (c).  Now,  an  officer  of  this  court  is  entitled  to  sue 
here  by  capias  of  privilege,  though  a  person  not  privi- 
leged be  a  co-plaintiff,  Dixonj  clerk  of  the  Pipe,  and 
two  others  not  privileged,  v.  Walker  (d) ;  though,  if  a  pri- 
vileged person  is  sued  with  a  common  person,  on  their 
joint  contract,  he,  as  a  defendant,  loses  his  privilege,  on 
the  ground  that  the  plaintiff's  right  of  action  would  be 
destroyed,  by  being  obliged  to  sue  the  joint  contractors 
in  a  different  manner  (e). 

R.  V.  Richards^  in  support  of  the  rule.  —  It  is  agreed 
that  attorneys  resident  in  London  may  be  sued  in  the 
Court  of  Requests  there,  39  and  40  Geo.  3.  c.  civ. 
sect.  10,  and  that,  if  they  do  not  sue  by  capias  of  privi- 
lege and  recover  less  than  5/.  they  lose  the  costs ;  Bird 
V.  Pasmore.  The  question  then,  is,  whether  an  officer  of 
this  court,  being  an  attorney,  is  entitled  to  sue  by  capias 
of  privilege  with  his  partner,  who  though  an  attorney,  is 
not  entitled  so  tosue,  for  a  bill  of  costsdue  to  both  ?  Here 
the  two  plaintiffs  sue  in  different  rights,  which  thus  differs 
from  the  cases  cited.  Nor  is  the  side  clerk  here  entitled 
to  his  privilege,  as  an  officer  of  the  crown,  whose  business 
would  be  impeded  by  his  absence. 

(a)  2  Br.  &  B.  608,  (6)  0  Prioe,  16« 

(c)  I  Y.  &  J.  199. 

(tf)  I  Barton,  48.  Mtmmng^h  Exoh.  Pr.  251.,  where  other  cases  are 
colteeted. 

(a)  Molmr.Cook,  1  Vent.  S98.;  GiOerf  *s  C.  P.  171. ;  Mmning'hVr. 
145. 
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Elkins 
Hardino. 


-  Lord  Lyndhurst,  C.  B.  — The  cases  cited  establish 
that  an  ofEcer  of  this  court,  as  originally  constituted,  is 
entitled  to  sue  an  attorney  of  another  court  by  capiiis  of 
privilege,  and  that,  if  he  sues  jointly  with  another,  his 
privilege  extends  itself  to  such  co-plaintiff.  Whether 
this  privilege  extends  to  attorneys,  admitted  under  the 
new  constitution  of  the  court  is  not  the  question  here. 


Ba YLEY  B.  —  The  ground  on  which  Exchequer  privi- 
vilege  stands,  is  stated  in  MoitmVig's  Practice  to  be, 
that  the  king's  business  may  not  be  impeded  through 
the  absence  of  his  officers,  a  reason  which  holds  equally 
in  cases  where  the  officer  is  a  sole  plaintiff,  or  sues  with 
others. 

Rule  discharged  (a). 

(a)  Tbe  privilege  of  attornies  to  see  id  the  coort  of  which  thej  are  mi- 
nisters, is  not  so  maoh  for  their  benefit  as  for  that  of  their  clients,  Tidd, 
9th  Ed.  82.  j  whereas  that  of  the  side  clerks  and  officers  of  tbe  Excheqaer 
is  originally  foouded  on  their  attendance,  these  being  considered  indispensa- 
ble to  the  serrice  of  tbe  crown. 


WiNSTANLEY   V.    EdGE. 


T>   V.  RICHARDS  moved  for  a  distringas  to  compel 

an  appearance  on  the  following  affidavit  in  order 

to  dispense  with  personal  service  of  a  venire  required  by 

7  and  8  Geo.  4.  c.  7 1 .  sect.  6,  -and  on  affidavit  that  no 

appearance  had  been  entered  for  the  defendant. 

"  J.  jB.  of,  &c.  maketh  oath,  and  saith,  that  he  did  on 
the  11th  January  instant,  serve  the  above-named  defen- 
dant  with  a  true  copy  of  a  writ  of  venire  facias  ad  res- 
pondendum in  this  cause,  appearing  to  be  regularly  issued 
out  of,  and  under  the  seal  of  this  honourable  Court, 


lu  order  to 
obtain  a  dis- 
tringas with- 
out personal 
serrice  of 
a  venire,   a 
full  and  dis- 
tinct affidavit 
is  necessary 
to  satisfy  &e 
Court  that 
the  defendant 
keeps  out  of 
the  way  to 
avoid  per- 
sonal service. 
(See  7  &  8 
Geo.  4.  c.  71.  8.  5.  post,  289,  n.) 
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against  the  said  defendant  at  the  suit  of  the  above-named        1 83 1 . 
plaintiff,  and  returnable  on  the  11th  day  of  January  by   ^j^^^'^y 
deliyering  a  true  copy  thereof,  and  at  the  same  time  «• 

shewing  the  said  original  writ  to  E,  D.,  at  the  dwelling- 
house  of  the  said  defendant,  situate  in  K.  street  in  M; 
and  this  deponent  further  saith,  that  he  used  all  the 
means  in  his  power  to  serve  the  said  defendant  person- 
ally, with  the  said  writ  of  venire  facias^  and  that  he  at- 
tended for  several  days  at  the  dwelling-house  of  the  said 
defendant  for  that  purpose,  but  without  meeting  with  the 
said  defendant :  that  on  the  first  day  of  the  deponent's 
attendance,  namely,  on  the  8th  day  of  January  instant, 
this  deponent  saw  the  said  E.  D.,  who  informed  this  de- 
ponent that  the  said  defendant  was  not  at  home :  that 
this  deponent  then  informed  the  said  E.  D.  that  the  ob- 
ject of  his  calling  was  to  serve  the  said  defendant  with 
the  said  writ  of  venire  facias,  and  desired  the  said  E.  D, 
to  inform  the  said  defendant  that  he,  this  deponent, 
would  call  again  on  the  lOtli  day  of  January  instant,  at 
eleven  o'clock,  for  the  purpose  of  serving  the  said  defen- 
dant :  that  he,  this  deponent,  called  accordingly,  at  the 
time  appointed,  when  this  deponent  again  saw  the  said 
E.  D.  who  informed  him,  this  deponent,  that  the  said 
defendant  was  not  there ;  when  this  deponent,  as  on 
the  preceding  day,  informed  the  said  E.  D.  of  the  object 
of  his  calling,  and  that  he,  this  deponent,  would  call 
again  on  the  following  day  at  eleven  o'clock,  for  the 
purpose  of  serving  the  said   defendant  with  the  said 
writ  of  venire  facias :  that  on  the  following  day,  being 
the  11th  day  of  January   instant,    this  deponent  did 
accordingly  call  at  the  said  defendant's  dwelling-house 
at  the  time  appointed,  for  the  purpose  of  serving  her 
with  the  said  writ :  that  this  deponent  again  saw  the 
said  E.  D.  who  informed  this  deponent  that  the  said 
defendant  was   not  there ;   when  this  deponent  left  a 


Edgb. 
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1831.       true  copy  of  the  said  writ  oT  venire  facias  ad  respondent 

^^-^ '  ^'       dum  with  the  said  E.  D,  for  the  said  defendant,  and 
W1M8TARLBY 

jh  at  the  same  time  shewed  the  said  E.  D.  the  said  on- 

ginal  writ :  and  this  deponent  saith,  that  lie  verily  believes 
thai  the  said  defendant  hath  kept  out  of  the  way  for  the 
purpose  of  avoiding  being  served  with  the  said  writ — that 
under  the  said  copy  was  written  an  English  notice  to  the 
said  defendant  of  the  intent  of  such  service,  pursuant 
to  the  statute ;  and  that  a  writ  of  quo  minus  was  issued 
out  of,  and  under  the  seal  of  this  honourable  court,  on 
the  said   5th  November  Izst,   against  the  said  defen- 
dant, at  the  suit  of  the  said  plaintiff:  ih?it  bh  alias  guo 
minus  was  issued  thereupon,  on  the  13th  November,  and 
that  a  pluries  quo  minus  was  issued  thereupon  on  the 
1 1th  December  last,  and  that  he,  this  deponent,  hath 
frequently  endeavoured  to  serve  the  said  defendant  with 
the  said  writ,  but  without  success ;  and  that  he  believes 
that  the  said  defendant  hath  kept  out  of  the  way  for  the 
purpose  of  avoiding  being  served  with  the  said  writ ;  for 
though  he,  this  deponent,  has  often  inquired  at  the  said 
defendant's  dwelling-house,  where  and    at  what  time 
the  said  defendant  could  be  met  with,  he  has  always 
been  told  that  the  said  defendant  was  not  there,  nor  did 
they  inform  him  where  the  said  defendant  was,  or  at 
what  time  she  could  be  met  with  ;  but  always  positively 
refused  so  to  do." 

He  urged  that,  if  this  affidavit  was  held  insufficient, 
personal  service  would  be  always  essential,  though  out- 
lawry could  not  take  place  in  this  court. 

Bayley  B. — After  reading  through  the  judgment  of 
the  Court  in  Pitt  v.Eldred,  as  stated  ante  p.l29,  added — 
The  Court  ought  not  to  grant  the  rule,  unless  it  be  satis- 
fied that  the  defendant  keeps  out  of  the  wa;  to  avoid  the 
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seryice.    That  can  only  be  done  by  a  very  full  and  dis-        1831. 
tinct  affidavit.     Now,  it  is  not  inconsistent  with  the  facts  -^jk^t^kle y 

here  deposed,  that  the  defendant  was  from  home  ;  she  «• 

*  Edoc. 

is  not  sworn  to  have  been  seen  in  the  neighbourhood, 
nor  does  it  appear  to  have  been  asked,  whether  she  was 
at  home,  or  if  not,  when  she  was  likely  to  return.  Had 
those  questions  been  asked  without  answers  being  given, 
it  might  have  afforded  a  foundation  for  our  belief  that 
the  defendant  kept  out  of  the  way  to  avoid  the  service. 
For  all  that  appears  here,  the  deponent  might  have  been 
told  the  defendant  was  absent,  and  not  likely  to  return 
soon.  All  that  passed  should  have  been  stated,  and  if 
nothing  more  passed  than  here  appears,  it  should  have 
been  so  sworn.  Nor  is  E.  D.  sworn  to  be  the  defendant's 
servant.  Now,  as  such  a  person  might  have  been  placed 
at  the  defendant's  house  on  purpose,  in  order  to  answer 
particular  enquiries,  I  think  her  connexion  with  the  de- 
fendant as  a  servant,  or  an  inmate,  or  a  member  of  the 
family,  having  means  of  knowledge,  should  have  appear- 
ed; nor  is  any  reason  stated  for  believing  that  the  defen- 
dant lived  on  the  premises. 

Vaughan  B. — ^The  writ  prayed  for  being  in  the  na- 
ture of  a  summary  execution,  such  circumstances  should 
have  been  disclosed  as  would  be  totally  inconsistent  with 
the  fact  of  the  defendant's  absence ;  for  example,  on  a 
journey.  Had  it  appeared  that  the  question  was  asked 
whether  the  defendant  was  absent,  and  no  answer  had 
been  given,  or  it  had  been  replied,  ^*  I  won't  tell  you,"  or  if 
we  had  collected  from  the  servant's  answer,  that  defendant 
was  at  home,  or  in  the  town,  we  might  have  been  ena- 
bled clearly  to  see  that  the  defendant  kept  out  of  the 
way  to  avoid  the  service. 

Rule  refused. 

See  Oodkm  v.  Redgate,  post  287. 
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1831. 


Dob  v.  Roe. 


If  ■  declara-  /^ROMPTON  moved  for  judgment  against  the  casual 
ment  is  duly  ejector.    The  notice  to  appear,  subjoined  to  the  de- 
served before  claration,  stated  no  term  in  which  the  tenant  was  to 
the  essoui 
day,  the  appear,  but  was  general  for  his  appearance  in  this  Court. 

— _  •       •  • 

the^'ti^e**      '^^^  declaration  was  regularly  served  before  the  essoin 

of  the  term       day. 

in  which  the 

tenant  is  to 

appear  is  im-       Ba YLEY  B.  — The  declaration  having  being  served 

before  the  term,  the  general  notice  to  appear,  is  a  notice 

to  appear  in  the  next  term,  though  not  so  specified,  and 

cannot  mislead  the  tenant  in  possession. 

Usual  rule  granted,  (a) 

(a)  See  2  Chittj'i  Reports,  171—173.     Tidd,  9  Ed.  1208. 


The  Attorney-General  v.   Carpenter. 


Appearances      A  St7JBPCENilhavingbeen  served  on  the  defendant,  at 

son^in'aTmt '"  ^^^^  ^^  ^^®  Attorney-general,  he  applied  at  the  office 
in  the  King^s  to  enter  his  appearance  in  person.  The  Clerk  in  Court 
cer's  Office  "  refused  to  do  so,  except  on  payment  of  75. 8d.  for  enter- 
may  be  re-  j^g  the  appearance,  and  65.  8d.  for  a  term  fee.  The  de- 
corded  in  ,  ,  .  1  1-     1       •  1  J  rr 

court  without  mand  was  ultimately  complied  with,  under  protest.  He 
fee  to  a  clerk  ^^^  moved  in  person  for  a  rule,  calling  on  the  officer  to 

refund  the  money.  The  officers  certified,  that  the  appear- 
ance of  the  defendant  in  Court  might  be  recorded  there, 
without  the  act  of  a  clerk  in  court,  but  that  the  defendant 
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could  not  call  on  them  to  enter  an  appearance  in  the        1831. 

office  without  paying  the  above  fees.  a^^^^^^ 

General 

Bayley  B. — Though  the  ordinary  course  is  to  enter    carpbhtbr. 
an  appearance  in  the  office  by  the  agency  of  a  clerk  in 
court,  I  have  no  doubt,  that  an  appearance  in  person  in 
court  may  be  recorded  in  court.    Every  defendant  has 
a  clear  right  to  appear  in  person,  according  to  process, 
without  being  compelled  to  employ  an  attorney  to  enter 
his  appearance.     There  are  several  instances  to  this 
effect  in  Mr.  Price's  work  on  the  Revenue  Practice,  (a) 
Both  sums  paid  in  this  case  must  be  returned ;  for  with- 
out a  retainer  of  an  attorney,  there  is  no  ground  for 
the  charge  of  a  term  fee. 

Rule  granted. 

(a)  Pigei  611-621. 


Edwards  v.  Brown,  Stephens,  and  Harries. 

"T^EBT  on  bond,  conditioned  for  performance  of  cove-  The  court  has 

nants  in  another  indenture.   Breaches  were  assign-  no  discre- 
ed, pursuant  to  8  &  9  W.  3.  c.  1 1 .  s.  8,  but  by  mistake  o?er  Se^costs 
no  damages  were  assessed  on  them  at  the  first  trial,  ofanappli- 
though  the  plaintiff  had  a  verdict  on  every  issue,  but  f,emre  ie 
one,  which  afterwards  proved  immaterial.    A  venire  de  ^^^' 
novo  having  been  obtained  by  the  plaintiff,  a  second  trial 
was  had  with  a  similar  result.  (Jb) 

John  Evans,  {Godson  with  him,)  now  moved  for  the 
costs  of  the  application  for  a  venire  de  novo,  the  question 

(6)  S«e  (mi€,  103.  note. 
U     • 
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respecting  which,  had  been  reserved  till  the  poUea  came 
in  on  the  second  trial. 

Ru^  Serjt.  and  E.  V.  Williams^  contr^.— The  plain 
tiff  is  not  entitled  to  .receive  from  the  defendants  the  costs 
of  an  application  originating  in  his  own  mistake,  and 
necessary  to  secure  him  from  its  consequences ;  for  had 
not  he  obtained  a  venire  de  novo,  so  as  to  cure  the  erro- 
neous verdict^  he  could  not  have  prevented  the  reversal 
on  error  of  his  judgment  for  general  damages  (a).  Be- 
sides which,  on  a  motion  for  a  venire  de  novoj  the  suc- 
cessful party  only  obtains  the  costs  of  the  second  trial. 
Ldckbarrow  v.  Mason  (6)  ;  Bird  v.  Appleion  (c). 

Lord  Lynd hurst  C.  B.  —  The  defendant  is  hot 
bound  to  watch  the  manner  in  which  the  plaintiff  proves 
his  case ;  and  if  by  the  latter*s  inadvertence,  a  new  for- 
mal step  is  rendered  necessary,  he  must  pay  the  expense 
of  it.  In  this  case,  had  not  the  venire  de  novo  intervened, 
a  writ  of  error  might  have  been  brought. 

Bayley  B. — ^The  Court  has  no  discretion  over  these 
costs.  The  rule  for  a  venire  de  novo  was  obtained  to  re- 
pair the  plaintiff's  neglect  in  not  assessing  the  damages, 
and  as  it  thus  became  essential  to  the  plaintiff  to  go  to 
a  second  trial,  the  expences  of  the  first  were  thrown 
away,  and  the  defendant  is  not  bound  to  pay  costs  inci- 
dent to  the  plaintiff's  mistake  on  the  first  trial. 

Vaughan  B. — ^Though  the  question  of  costs  was  re- 
served on  granting  the  venire  de  novo,  I  now  think  that 
we  have  no  power  on  the  subject. 

(a)  See  the  note  to  Gaimford  ?.  Orifilh,  1  Saand.  58  n.,  and  Hardy 
V.  Bern,  6  T.  R.  63C. 

(6)  (iT.R.  131.  (c)  lEusi,  111. 
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BoLLAND  B. — ^There  is  a  great  difference  between  the        1831. 
grant  of  a  new  trial  and  a  venire  de  novo.    The  Court      edwards 
may  fetter  the  first  with  such  terms,  as  to  costs,  as  they  v. 

•  .   ,  -  .  .  Brown 

think  proper ;  whereas  after  a  venire  de  novo,  the  party     mmI  oiben. 
succeeding  on  the  second  trial  is  not  entitled  to  the  costs 
of  the  first. 

Rule  refused. 


Evans,  Executrix,  v.  Duncan  and  Another. 

/^HILTON  moved  for  a  rule,  calling  on  Mr.  Green,  ^^  attorney's 
the  defendant's  attorney,   to  shew  cause  why  he  undertaking 
should  not  pay  the  debt  and  costs  in  this  action,  with  client's  debt 

the  costs  of  the  application.    Green,  who  was  not  an  at-  *"^  ^^^^  1?,: 

**  1        •  .         *.  an  action  wiU 

tomey  of  the  Exchequer,  had  before  the  admmistration  of  be  enforced 
justice  act,  1 1 G.  4.  and  1  W.  4.  c  70.  came  into  operation,  Jh^^ourt'of' 
carried  on  the  cause  through  the  medium  of  a  side  clerk,  which  he  is 
and  near  its  close,  had  given  an  undertaking  to  pay  the  Sbough'th/* 
debt  and  costs,  on  the  plaintiff's  consenting  to  stay  pro-  undertaking 
ceedings.    Now  in  the  King's  Bench  in  Senior  v.  Butt,  the  statute  of 
Hil.  1827,  an  undertaking  by  the  defendant's  attorney   «*^!*  ., 
to  give  a  note  to  secure  the  debt  and  costs,  was  enforced  summary  jn- 
on  motion,  notwithstanding  the  statute  of  frauds.     For  [{^^  CQ^"t  ^f 
even  supposing  the  contract  to  be  void  under  that  statute.  Exchequer 
the  plaintiff  had  been  deceived  by  its  being  given  him  attorney  who 
by  the  attorney  as  an  available  security,  and  the  attor-  practised 

1 1  1  /v.      1  11  r  1  '  there  in  the 

ney  could  not  be  sutiered  to  take  advantage  of  his  own  name  of  a 

wrong.  —  [Bayky  B.    In  that  case  the  Court  of  King's  "*^®  *^^®^^- 

Bench  had  jurisdiction  over  its  own  oflScer.]  (a) 

(a)  Sir  W.  Owen,  aniiciiH  carisc,  mentioned  n.  case  iti  wbtch  Mr.  Baron 
BuUock  had  made  the  snine  diMinction. 

V  2 


4 
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1 83 1 .  On  another  day  Chilton  cited  Payne  v.  Johnson,  Trinity 

'^^T""'^       term,  1787,  where  an  order  was  made  absolute  by  thia 
Evans  '  -^ 

V.  court,  for  an  attachment  against  HUl,  late  attorney  for 

and  Another,  the  plaintiff  for  non-payment  of  the  taxed  costs  of  the 
defendant's  solicitor,  pursuant  to  his  undertaking.  In 
Hudson  V.  Hand/ey,  Trinity,  1830,  an  attorney  of  the 
King's  Bench  had  undertaken  to  appear  in  this  court 
for  the  defendanK  No  appearance  being  entered,  the 
court  granted  a  rule,  calling  on  the  attorney  to  shew 
cause  why  he  should  not  cause  an  appearance  to  be 
entered  for  the  defendant,  pursuant  to  his  undertaking, 
and  pay  the  costs  of  the  application,  as  well  as  any  costs 
occasioned  by  his  neglect  to  appear  for  the  defendant, 
which  rule  was  not  made  absolute,  the  defendant  sub- 
mitting tp  its  terms. — [Garrow  B.  The  rule  there  pro- 
ceeded on  the  ground  that  an  attorney  of  another  court 
who  undertook  to  appear  for  a  defendant  here,  might 
perform  his  undertaking  by  the  agency  of  a  side  clerk. — ] 
If  the  court  has  not  summary  power  over  the  attorney 
of  another  court  practising  here  by  an  agent,  the  salu- 
tary control  exercised  by  the  courts  over  attomies,  will 
be  evaded  by  their  carrying  on  suits  in  courts  of  which 
they  are  not  themselves  members,  in  the  names  of  at- 
tomies, who  like  the  side  clerk  in  this  instance,  are  not 
amenable  for,  or  cognizant  of,  the  particular  transaction. 

Bayley  B.  —  I  have  great  difficulty  in  entertaining 
the  proposition,  that  the  court,  in  the  exercise  of  its 
summary  jurisdiction,  can  enforce  the  payment  of  a  sum 
of  money  on  motion,  which  would  not  be  recoverable  at 
law.  Through  the  case  cited  from  the  King's  Bench  is 
so  far  in  support  of  the  motion,  yet  as  the  undertaking 
was  there  given  in  an  action,  commenced  in  a  court  of 
which  the  party  was  not  an  attorney,  the  application  to 
enforce  it  being  made  in  the  King's  Bench,  of  which  he 
was  an  attorney  ;  it  is  a  strong  instance  against  making 
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the  application  to  this  court  in  the  present  instance.  183.1. 
For  Mr.  Green,  not  being  an  attorney  of  this  Court,  is  a  ^"^~^ 
mere  stranger,  and  not  an  officer.    Now  in  the  case  t- 

cited,  the  King's  Bench  must  have  acted  on  its  power  and  Aootbcr 
over  its  attornies.  However  desirable  it  may  be  that  this 
court  should  have  control  over  all  persons  conducting  a 
suit  in  it,  yet  if  it  is  ascertained  on  inquiry  that  it  has 
been  the  course  to  apply  to  the  court,  of  which  the  party 
is  an  attorney,  that  practice  must  be  adhered  to. 

A  rule  nisi  was  granted,  and  made  absolute  on  the 
28th,  no  cause  being  shewn. 


WOOLLEY    V.    BOATES. 


'J^URNER  had  obtained  a  rule  msi  to  change  the  The  rule  (o 

venue  from  Somersetshire  to  London ;  which  rule  by  t|["*fenue 
the  practice  of  the  court,  made  itself  absolute  on  the  day  will  be 
named  there  in.  Nocause  having  been  shewn  on  or  before  Siongh  after 
that  day,  a  rule  to  bring  back  the  venue  was  now  moved  ^^^  '".^^  ^"^5 

■L  °  .   1       .     changing  it 

for  by  John  Jervis,  on  undertaking  to  give  material  evi-  has  become 
dence  in  Somersetshire,  (a)    Notice  of  the  latter  motion  ^^^^^^j/fji^* 

having  been  given.  Turner  objected  to  the  discharge  of  charging  the 

.*     /»     .       1  former  rule, 

the  nrst  rule. 


Lord  Lyndhurst,  C.  B. — Each  rule  is  substantive 
and  not  inconsistent  with  the  other.  The  only  cause 
which  could  have  been  shewn  against  the  first  rule, 
would  have  been  by  undertaking  to  give  material  evi- 
dence in  the  county  where  the  venue  was  laid,  but  the 
time  for  shewing  cause  having  elapsed,  that  rule,  by  the 

(«)  lo  the  Bxcheqoer,  the  venue  ciin  onlj  be  broagbt  back  on  ondertakiog 
to  gi?e  material  cyidcncc  in  the  ouaotj  where  it  was  originalljr  laid. 
Emery  v.  Emery »  G  Price,  336.  So  in  K.  B.  Price  v.  Woodbitrne,  6  East, 
233. 
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1831. 

WooLKY 
BOATES. 


practice  of  this  Court,  became  absolute,  and  the  rule  for 

bringing  back  the  venue  on  a  similar  undertaking  must 

be  granted. 

Rule  accordingly,  (a) 

(a)  The  rale  to  change  the  vennc  ib  ibsolote  in  the  fint  ioaUnoe  in  tlie 
King'g  Bench,  and  the  only  waj  in  wliioh  it  can  be  brought  back  ii  bj  a 
nrparate  motion.  Tidtf,  9  Ed.  610.  In  the  Exchequer,  the  rale  to  change 
the  venue  is  a  rule  nUi,  making  itself  absolute  without  motion  if  no  caoae 
18  shewn  on  or  before  the  day  named  in  the  rule.  So  that  the  practice  of 
the  K.  B.  applies  in  the  Exchequer,  where  cause  is  not  shewn  in  time  in  the 
latter  court. 


Jan,  31. 


Semhle,  The 
attorney-ge- 
neral has  not 
power  to 
turn  a  special 
case  into  a 
special  ver- 
dict, no  leave 
having  heen 
given  for 
that  purpose 
at  the  trial. 


Attorney  General  v.  Dimond. 

T^OLLETT,  for  the  Crown,  had  applied  to  turn  this 
case  into  a  special  verdict,  alleging  that  the  preroga- 
tive of  the  Attorney  General  to  do  so,  had  been  frequently 
recognized. — Meretoether  Serjt.  objected,  as  no  liberty  to 
turn  the  case  into  a  special  verdict  had  been  reserved, 
which  appeared  to  have  been  done  in  The  Attorney  Ge- 
nera/ V.  Bacchus,  (b) 

Per  Curiam. — As  this  motion  is  on  the  revenue  side 
of  the  Court,  we  will  suspend  judgment  till  the  Revenue 
Sittings  after  term.  By  that  time  it  will  be  ascertained 
whether  the  prerogative  of  the  oflficers  of  the  crown 
exists  as  stated,  and  if  it  does  exist,  it  may  be  executed 
without  our  intervention.  The  finding  of  the  jury  being 
general,  the  Court  is  called  on  to  return  as  their  finding, 
matter  which  they  did  not  find.  The  Court  w*ill  not 
interfere. 

It  was  afterwards  understood  that  the  Attorney-Gene- 
ral {Dennian)  refused  to  proceed  in  enforcing  the  pre- 
rogative claimed. 


(6)  9  Price,  30. 
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GODKIN   V.  RedgATE.  April22.  (a) 

n    S.  RICHARDS  moved  for  a  distringas,  on  cle-  A  distringaa 

JXm  r     u    r  *!.  •      -r    •  rpu  will  not  be 

fault  Of  appearance  on  the  ventre  facias.  —  The  ve-  gnuitedwith- 
nire  with  the  notice  to  appear  annexed  to  it  had  he^n  out  personal 
issued,  pursuant, to  7  and  8  Geo.  4.  c.  71.  s.  d.,  but  hajd  the  ventre, 
not  been  personally  served  onthe  defendant.  7^8  G.^iT 

The  affidavit  in  support  of  the  pootipn  stated.  That  c.  71.  s.  5. 
the  4eponent  on  the  15th  of  April,  sery^  the  d^^^ndant  factTfrom 
with  a  true  copy  of  a  writ  of  venire  fa(^  ad  r^sf^mdenr  which  it  may 
dum  in  the  Court  of  Exchequer,  appearing  to  the  depo-  appear  to  the 
nent  to  be  remlarly  issued  out  of,  and  under  the  seal.of  «a^^»ction 

o         •'  '  .      of  the  court 

the  Court,  against  the  said  defendant,  at  suit  of  the  said  that  the  de- 
plamtiff,  and  returnable  on  the  said  16th  of  AprU,  by  Su*S?t£'P* 
delivering  a  true  copy  thereof,  and  at  the  same  tiioe  way  to  aroid 
shewing  the  said  original  writ  to  a  person  at  the  dwejiisig 
house  of  the  defendant,  situate  in  N.,  in  the  parish  of 

,  in  the  town  of  N.,  who  informed  the  deponent 

that  he  was  the  son  of  the  said  defendant,  and  which  the 
deponent  verily  believed,  and  that  defendant  used  all 
means  in  his  power  to  serve  the  said  defendant  personaUy 
with  the  said  copy  of  the  said  writ  of  venirefacias,  having 
attended  at  the  dwelling  house  of  the  said  defendant  on 
*  the  1st  of  April f  where  the  defendant  saw  H.  R.  the 
daughter  of  the  defendant,  and  informed  her  that  hfi  had 
a  writ  against  her  father,  and  wished  to  serve  him  with 
a  copy  of  it,  when  the  said  H.  said,  that  her  father  was 
not  then  at  home,  nor  was  he  likely  to  be  at  home  f(H 
some  time :  that  deponent  stated  to  the  said  H.  R.  that 
he  would  call  at  twelve  o'clock  the  next  day,  to  serve 
her  said  father  with  a  copy  of  the  said  writ :  that  de- 
Cay  This  case  which  occarred  in  Euter  Tern,  bat  bceo  here  ioMrto^  oat 
of  its  order,  from  i  Mute  of  the  inportaoce  that  the  praotioe  sbould  be 
clearly  ooderttood. 
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1831.        ponent  accordingly  called  at  the  said  dwelling  house  of 

GoDKiif       ^®  ®^^  defendant,  on  the  said  2d  of  April  instant,  at 

«•  about  twelve  o'clock,  and  enquired  for  the  said  de- 

B.BIW1ATR 

fendant,  when  he  was  informed  by  W.  R.,  the  son  of  the 
said  defendant,  that  his  father  was  from  home,  and  not 
likely  to  be  at  home,  when  deponent  also  explained  to 
the  said  W.  £.,  that  he  had  a  writ  against  the  said  de- 
fendant, and  wished  to  serve  him  with  a  copy  of  it,  and 
that  he  would  call  again :  that  he  called  again  at  the 
said  dwelling  house  of  defendant  on  the  15th  of  April, 
(the  return  day)  pursuant  to  a  further  notice  thereof, 
and  again  inquired  for  the  said  defendant,  when  depo- 
nent saw  J.  JR.  another  son  of  the  said  defendant,  who 
informed  deponent  that  his  father  was  from  home,  and 
not  likely  to  be  at  home :  that  deponent  verily  believed 
that  the  said  defendant  has  kept  out  of  the  way  to  avoid 
the  service  of  the  said  writ,  for  the  reason  following  — 
Because  deponent  had  a  previous  occasion,  about  twelve 
months  ago,  a  copy  of  a  writ  to  serve  on  defendant  but 
was  not  enabled  to  see  him :  that  deponent  has  been 
informed,  and  believes,  that  defendant's  circumstances 
are  deranged,  and  that  he  keeps  out  of  the  way  to  avoid 
being  arrested,  or  served  with  process.  Concluding  with 
the  allegation  of  the  notice  of  the  intent  of  the  service, 
subjoined  to  the  copy  of  the  venire,  according  to  7  and 
8  Geo.  4.  c.7.  s.  5. 

Bayley  B.  —  The  affidavit  in  support  of  a  motion  of 
this  kind,  ought  to  disclose  circumstances  from  which  it 
may  reasonably  ''  be  made  appear  to  the  satisfaction  of 
the  Court,"  (a)  that  the  defendant  keeps  out  of  the  way 
to  avoid  service  of  the  process.  In  this  case,  on  the  1st 
of  Apnl,  enquiries  are  made  for  the  defendant  at  his 
house.  The  answer  is,  that  he  is  not  at  home,  nor  likely 
to  be  at  home  for  some  time.  No  reasonable  ground  is 
here  shewn  to  found  a  belief,  that  either  at  that  time,  or 

(a)  7  &  8  G.  4.  C.71.  s.  5. 
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between  that  day  and  those  fixed  for  calling  again,  the 
defendant  was  at  home  or  in  the  neighbourhood.  Con- 
sistently with  the  affidavit,  he  might  have  been  at  a 
distant  place  during  all  the  time,  between  the  1st  and 
the  15th  of  April;  nor  does  it  appear,  whether  every 
material  part  of  the  conversations  with  the  sons  and 
daughter  of  the  defendant  is  stated  in  the  affidavit. 

Rule  refused. 

It  bat  been  often  tUted  that  tbe  plaintiff  cannot  proceed  to  ootlawrj 
in  the  Eicbequer;  Thomson,  C.  B.  in  Horton  v.  Peake,  1  Price,  809. 
sajing,  there  is  no  such  process  there.  Tbe  reason  assigned  in  Tidd,  0  Ed. 
S8.  132.  is,  that  a  plaintiff  cannot  sne  there  bj  original.  It  is,  however 
stated  in  X>ax*s  Practice  of  Exchequer,  21,  that  a  venire  faeioi  ad  rtiponden- 
dmm  is  an  original  writ.  And  tbe  ancient  coarse  of  enforcing  appearance 
thereto  bj  distringas  supports  this  latter  position  bj  analogy  to  tbe  practice 
of  tbe  King's  Bench  and  Common  Pleas,  where,  in  snits  bj  original,  if  de- 
fendant did  not  appear,  writs  of  distringas  or  distress  infinite  issoed,  till 
be  either  appeared  or  the  debt  was  paid  with  the  costs  of  tbe  writs,  bj  sale 
of  tbe  issnes  retarned  Mies  quolies,  nnder  10  G.  3.  c.  50.  sect.  3.  Tidd,  0 
Ed.  110.  111.  This  mode  of  proceeding  being  found  dilatory,  expensive, 
and  oppressive  to  defendants,  particalarlj  when  residing  abroad,  (id.  112.) 
a  rule  of  C.  P.  was  made  in  1809,  to  mitigate  the  evil ;  see  1  Taunt.  204. 
And  at  length  bj  61  6.  3.  c.  124.  s.  2.  now  expired,  and  replaced, 
totidem  verbis,  hj  7  and  8  G.4.  c.  71.  s.  5.  after  reciting  '*  And  whereas 
tbe  provisions  in  the  said  acts  authorising  plaintifis,  in  default  of  ap- 
pearance of  defendants,  to  enter  a  common  appearance,  or  file  common 
bail,  as  therein  directed,  are  not  deemed  to  extend  to  proceedings  bj 
original  and  other  writs  wbereopon  no  capias  is  issued,  and  it  is  expe- 
dient to  extend  tbe  provisions  of  tbe  said  former  acts  to  such  proceedings  ;*' 
it  was  enacted  "  That  in  all  oases  where  the  plaintiff  or  plaintiffs  shall 
proceed  bj  original  or  other  writ,  and  summons  of  attachment  thereupon, 
or  by  subpoena  and  attachment  thereopon,  in  any  action  at  law  against  any 
person  or  persons  not  having  privilege  of  parliament,  no  writ  of  distringas 
shall  issue  for  default  of  appearance,  but  tbe  defendant  or  defendants  shall  be 
served  personally  with  the  summons  or  attachment,  at  tbe  foot  of  which  shall 
be  written  a  notice,  informing  tlie  defendant  or  defendants  of  the  intent  and 
meaning  of  snob  service,  to  the  effect  following : — 

**  C.  D,  [nanuHg  the  defendani],  yon  are  served  with  this  process  at  tbe 
sait  of  A,  B*  [naming  the  ptaintiff  or  jdaintifs]  to  the  intent  that  you  may 
appear  by  your  attorney  in  bis  Majesty's  Court  of 
at  Westminster,  at  the  return  hereof,  being  the  day  of 

in  order  to  your  defence  in  this  action  ;  and  take  notice  that,  Jo  default  of 
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joor  appetnnc^y  the  mid  A*  B,  will  oaoce  an  ■ppeaniice  to  be  entered  for 
joa,  aod  proceed  tiiereoB  ••  if  joa  liad  jooraelf  appeared  bj  joar  atlomej.*' 

Bat  in  oaee  it  ehall  be  mide  appear  to  the  latitf faction  of  the  coart,  or,  in 
the  Tacation,  of  any  judge  of  the  eoort  from  which  such  process  shall  issne 
or  into  which  the  same  shall  bo  retomable,  that  the  defendant  or  defendants 
oonld  not  be  personally  served  with  such  sommons  or  attachment,  and  that 
snoh  process  had  been  doly  execoted  at  the  dwelling-honse  or  place  of  abode 
of  sooh  defendsnt  or  defendants,  that  then  it  shall  and  may  be  lawful  for  the 
plaintiff  or  plaintiffii,  by  leave  of  the  coort,  or  order  of  snch  jadge  as  afore- 
said, to  sne  oot  a  writ  of  distringss  to  compel  the  appearance  of  sach  de- 
fendint  or  defendants ;  and  that  at  the  time  of  the  execntion  of  sacb  writ  of 
distringas  there  shall  be  served  on  the  defendant  or  defendants,  by  the  offi- 
cer executing  soch  writ,  if  be,  she,  or  they  can  be  met  with,  and  if  he,  she, 
or  they  cannot  then  be  met  with,  there  shall  be  left,  at  his,  her,  or  their  dwel- 
ing-hoose,  or  other  place  where  such  distringas  shall  be  execoted,  Cwritteu 
notice  in  the  following  form  : — 

"  In  the  Court  of  [specif jfing  the  Court  in  which  the  suit 

shidlbe  depending],  between  A,  B,  plaintiflT,  and  C.D»  defendant,  [noiiuit^ 
the  parties] :  Take  notice,  that  I  have  this  day  distrained  upon  your  goods 
and  chattels  for  the  sum  of  forty  shillings,  in  conseqnenoe  of  your  not  having 
appeared  by  your  attorney  in  the  said  court,  at  the  return  of  a  writ  of 

returnable  there  on  the  day  of 

and  that,  in  default  of  your  appearing  to  the  present  writ  of  distringas  at  the 
return  thereof,  being  the  day  of  the  said 

A,  B.  will  cause  an  appearance  to  be  entered  for  you,  and  proceed  thereon  as 
if  you  had  yourself  appeared  by  your  attorney. 

"  E,  F.  [the  name  of  the  Sheriff's  t^er.] 

"  To  C.  D,  the  above-named  defendant." 
And  if  such  defendant  or  defendants  shall  not  appear  at  the  return  of  such 
original  or  other  writ,  or  of  such  distringas,  as  the  case  may  be,  or  within 
eight  days  after  the  return  thereof,  in  snob  case  it  shall  nnd  may  be  lawful  to 
and  for  the  plaintiff*  or  plaintifls,  upon  affidavit  being  made  and  filed  in  the 
proper  court  of  the  personal  service  of  such  summons  or  attachment,  and  no- 
tice written  on  the  foot  thereof  as  aforesaid,  or  of  the  doe  execution  of  snch 
distringas,  and  of  the  service  of  such  notice  as  is  hereby  directed  on  the  exe- 
cution of  such  distringas,  as  the  case  may  be,  to  enter  a  common  appearance 
for  the  defendant  or  defendants,  and  to  proceed  thereon  as  if  such  defendant 
or  defendants  had  entered  his,  her,  or  their  appearance  ;  any  law  or  usage  to 
the  contrary  notwithstanding ;  and  that  such  affidavit  or  affidavits  may  be 
made  before  any  judge  or  commissioner  of  the  court  out  of  or  into  which 
such  writ  shall  issue  or  be  returnable,  authorised  to  take  affidavits  in  such 
court,  or  else  before  the  proper  officer  for  entering  common  appearances  in 
snob  court,  or  his  lawful  deputy,  and  which  affidavit  is  hereby  directed  to  be 
filed  gratis. 
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it  anlar  M  b«lfc  acts,  it  WW  hdd  is  Bxehe^Mr,  is  NirMMi  ▼. 
S  Prioe,  MS,  tWi  wkan  a  Mcadut  is  abtMd.  tW  phiatiff  Might  itaiiMM 
m  Mmoe  af  Ike  Mairt  at  dafiHidHt'i  pvariaaa  dwiHiag  baaaa, 
laoanpal  yaappaansM  aa  ba€m  tha  ataL  61  G.  S.  a.  11«,  (vib  : 
bjaypafiMBcs  la  Hw  iBiaal  af  4akt  aadaaate)b  Wtaatfarlha 
af.caabGif  thapUrtiff  tacataraa  nipiifMii  far  M»  aaicrtkat 
la  iirarniiinac  Hnmna  ta  fawi  iaJffl.  asift 


fa  JTaarv  r.Tmglmr,  Tria.  181S;  5  Tiaalaa,  71.  tka  aaart  af 
Flaaa  art  wM  la  hava  daabtad  whethar  61  6.S.  e.  IM.  aeet.  %,  axicadad 
la  Iha  Bschcqaer.  Tha  laparlcr  adit  is  a  aala,  that  a  iMtiaa  far  a  dia* 
i,  hawavar,  baea  ail— rad  ■  Iha  Fiwlmaw,  bat  that  ha  had  baaa 
\,  aa  iaqairj«  thai  thera  had  haea  a  great  ttraggia  vhea  tha  act  iiat 
patted,  fhalhtr  it  dwald  be  held  ta  axtead  ta  that  aaart,  tha  aSeert 
teadiag  iftif  mnhw  Udidaat;  hat  tha  eaart  held  it  did. 


Stamford  (Corporation)  agaiast  Paulett.  Stamford 

(Corporatioa) 

Th  e  judgment  of  the  Court  of  Exchequer  in  this  case      paolett. 
in  Trinity  term  last,  that  a  grant  of  a  fair  or  market,       jjnii^s. 
with  an  express  grant  of  toll,  not  specifying  the  amount, 
passes  reasonable  toll,   was  affirmed  in  error  in   the 
Exchequer  Chamber.     Present,  The  Lord   Chancellor 
Brougham;  Lord  Tenterden,  C. J. ;  and  Tindal^  C.J. 
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RULES    OF   COURT. 

HILARY  TERM,  1831. 

Justification  of  BaU. 

Whereas  by  a  rule  of  this  Honorable  Court  made  in 
Michaelmas  term  last  past,  it  was  ordered,  that  here- 
after all  special  bail  should  be  justified  before  a  Baron 
at  chambers,  as  well  in  term  as  in  vacation.  And,  where* 
as  it  is  expedient  to  repeal  so  much  of  the  said  rule  as 
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relates  to  the  justification  of  bail  in  term  time.  It  is 
therefore  ordered.  That  from  and  after  the  present  term, 
the  justification  of  bail  in  term  time  shall,  unless  by 
consent,  take  place  as  heretofore  in  open  court,  and 
that  the  justification  of  bail  before  a  Baron  at  chambers 
shall  be  confined  to  cases  of  consent  and  to  justification 
in  vacation. 

Days  of  London  Sittings. 
It  is  ordered.  That  from  and  after  this  present  term, 
the  sitting  day  at  Nisi  Prius  at  the  Guildhall  in  and  for 
the  city  of  London,  shall  be  the  second  day  after  every 
term,  and  that  such  sitting  shall  be  adjourned  until  such 
day  as  the  Court  shall  then  direct  And  it  is  further 
ordered,  That  in  every  notice  of  trial  hereafter  to  be  given 
for  the  Sittings  after  any  term  to  be  holden  at  the  Guild- 
hall aforesaid,  it  shall  be  specified  whether  the  cause  is 
intended  to  be  tried  on  the  first  day  of  such  Sittings,  or 
at  the  adjournment-day,  and  that  in  every  case  in  which 
such  notice  shall  specify  that  the  cause  is  to  be  tried  at 
the  adjournment-day,  it  shall  be  sufficient  to  give  such 
notice  eight  days  before  the  first  day  of  the  sittings  after 
term,  if  the  defendant  or  defendants  reside  above  forty 
miles  from  the  said  City  of  London,  and  four  days  before 
the  said  first  day  if  the  defendant  or  defendants  reside 
within  that  distance. 


MEMORANDUM  IN  THIS  COURT. 

On  the  18th  o{  January,  1831,  The  Right  Hon.  JoAn 
Singleton,  Baron  Lyndhurst,  of  Lyndhurst,  in  the  county 
of  Southampton,  took  the  oaths  and  his  seat,  as  Lord 
Chief  Baron,  vice  Sir  William  Alexander,  resigned. 
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Whitehobne  V4  Simonb.  JftTay  2iuf. 

ILf'AtfNING  moved  for  a  distringas  on  an  affidavit  Requisites  of 
that  the  venire  had  been  served  on  a  servant  of  order  to  ob- 

the  defendant  on  15th  April,  the   return  day  of  the  ^»n  distrin- 

-       -  ,  ,  gas  where  the 

wnt.     It  also  stated  that  on  5th  April  the  deponent  ventre  has  not  > 

had  gone  to  the  defendant's  house  in  order  to  serve  ^?°ij^'^" 

the  venire  on  him.     The  servant  said  her  master  was  served. 

not  at  home.     He  said  he  should  call  the  next  day, 

the  6thy  but  did  not  see  the  defendant  at  that  time. 

Lord  Lyndhurst,  C.  B.  —  You  appointed  with  the 
servant  to  call  again  on  the  next  day^  but  it  does  not 
appear  that  she  then  said  that  her  master  would  be 
at  home  at  that  time. 

Bayley,  B.  —  In  Turner  v.  Wall,  and  Down  v. 
Crew  (a),  which  arose  on  the  stat.  51  G.  3.  c.  124., 
then  in  force,  and  worded  precisely  like  7  &  8  G.  4. 
c.  71.  s.  5.,  the  Court  of  Common  Pleas  held  that  it 
was  not  sufficient  to  swear  to  belief  that  the  party  kept 
out  of  the  way  to  avoid  process,  if  the  facts  on  which 
that  belief  was  founded  were  not  also  stated.  The  judg- 
ment of  the  Court  must  be  exercised  on  those  facts. 
It  does  not  in  this  case  appear  that  the  whole  of  the 
servant's  answer  respecting  her  master  is  stated  in  the 
affidavit,  or  that  she  gave  him  any  answer  implying 
either  that  he  was  then  at  home,  or  that  he  would  pro- 
bably be  at  home  before  the  time  appointed  for  calUng 
again. 


(a)  5  Tanot.  620.    1  Manh.  267.  S.C. 
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1831.  Garrow,  B,— -  a  visit  to  a  defendant's  house  ought 

*^'^*       be  purposely  timed  during  hours  when  he  is  known  to 
V.  be  absent  at  his  daily  employment 

SiMOME. 

BoLLAND,  B.  concurred. 

Rule  refused. 


REPORTS  OF  CASES, 

ARGUED  AND  DETBKHINED  IN 

THE    COURTS    OF    EXCHEQUER, 


AND 


EXCHEQUER   CHAMBER, 


IN 


In  the  first  Year  of  the  Reign  of  William  IV. 


Edge  against  Strafford. 

ASSUMPSIT  for  not  taking  possession  of  furnished  A  verbal 
lodgings.  —  Declaration  stated  that,  in  considera-  t^^ready- 
tion  that  plaintiff,  at  the  special  instance  and  request  furniBhed^ 
of  defendant^  would  demise  and  let  to  the   said   de-  two  or  three 

fendant  divers,   to  wit,  six  rooms  and  apartments  in  ye*"»"  fja 

^  contract  for 

and  part  and  parcel  of  a  certain  dwelling  house  of  the  an  interest  in 
said  plaintiff,  situate  8cc.,  for  a  certain  term,  to  wit,  the  iJd  asTlease 
term  of  two  years  from  the  twenty-fifth  day  of  April  in  for  not  ex- 
the  year  1830,  at  and  under  a  certain  rent,  to  wit,  the  rent  years;  lutwm 

of  two  pounds  per  week,  to  be  therefore  paid  to  the  said  not  support  an 
1  •   J.' a*  1       1.11/.1         r      1  1       1         -1  action  for  not 

plainUn  by  the  said  defendant  for  the  same,  he  the  said  entering  on 

defendant  undertook,  and  then  and  there  faithfully  pro.  ^T  <w:cupyingr 

'  •'  "^  .     the  demised 

mised  the  said  plaintiff  to  become  tenant  to  the  said  premises, 
plaintiff  of  the  said  rooms  or  apartments  for  the  said 
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term  of  two  years,  and  at  and  under  the  said  weekly 
rent  of  21.,  payable  weekly,  and  to  enter  on  the  same  as 
such  tenant  on  the  said  25th  day  of  April  in  the  year  afore- 
said ;  and  the  said  plaintifT  in  fact  na'ith,  that  he  con- 
fiding in  the  said  promise  and  undertaking  of  the  said 
defendant,  did  afterwards,  to  wit,  on,  8u;.,  at,  Scc,  de- 
mise and  let  to  tlie  said  defendant  the  said  rooms  and 
apartments  for  llie  said  term  of  two  years,  and  at  and 
for  the  said  rent  of  2/.,  payablo  weekly ;  and  although 
the  said  plaintifT  was  afterwards,  to  wit,  on  the  said 
25th  day  of  Apnl  in  the  year  aforesaid,  and  hath  always 
hitherto  at,  Sec  been  ready  and  willing  to  suffer  and 
permit  the  said  defendant  to  occupy  and  take  possession 
of  the  said  rooms  and  apartments  as  such  tenant  as 
aforesaid,  upon  the  terms  aforesaid,  whereof  the  said 
defendant  hath  always  there  had  notice,  yet  the  said 
defendant,  not  regarding,  &c.,  but  contriving,  &c.,'did 
not  nor  would  take  possession  of  the  said  premises  on 
the  said  25tli  day  of  Apiii  in  the  year  aforesaid,  or  at 
any  other  time,  or  pay  to  the  said  pEaintifT  the  sum  of 
21.  a  week  for  the  same,  but  hath  wholly  neglected  and 
refused  so  to  do.  by  means  whereof  the  said  rooms  and 
apartments  have  continually,  from  the  day  and  year  last 
aforesaid  hitherto,  been  wholly  unoccupied,  and  have 
by  reason  thereof  been  out  of  repair  and  injured;  and 
the  said  plaintiff,  relying  ou  the  said  promise  and  under- 
takinjr  of  the  said  defendant,  paid,  laid  out,  and  ex- 
pended a  large  sum  of  money,  to  wit,  the  sum  of  twenty 
pounds,  in  and  about  the  fitting  up  and  preparing  the 
said  rooms  and  apartments  for  the  reception  of  the  said 
defendant  as  such  tenant  as  aforesaid,  to  wit,  at,  &c. — 
A  count  for  use  and  occupation.  ~  Plea,  general  issue. 
The  defendant's  brother  proposed  to  take  the  lodgings 
for  the  defendant  for  two  or  three  years,  or  longer,  at 
21.  a  week  rent,  saying  the  defendant  would  enter  on 
25th  April  1830,  and  begin  to  pay  rent  from  that  day.  On 
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the  26th  or  27th,  the  defendant,  who  had  only  dealt  re-  1831. 
specting  them  through  his  brother,  called  and  asked  to  ^^^ 
see  the  rooms,  but  disapproved  of  their  condition,  and  «• 

finally  declined  taking  them.     The  action  was  com- 
menced on  the  30th. 

At  the  last  Cheshire  assizes,  before  Mr.  Justice  Jervis, 
in  August  1830,  the  plaintiff  had  a  verdict  for  21.  leave 
being  given  to  enter  a  nonsuit,  on  the  ground  that  the 
contract  declared  on  for  the  hire  of  furnished  lodgings 
was  not  supported  by  written  evidence.  Inman  v. 
Stamp  (a).  A  rule  having  been  obtained  accordingly 
in  Michaelmas  Term, 

John  Jervis  and  Lloyd  shewed  cause  in  that  term.  —  j^^^  29. 
The  question  is.  Whether  a  contract  to  take  ready-fur- 
nished lodgings  for  two  years  from  a  future  day,  is 
within  section  4  of  29  C.  2.  c.  3.  as  contended  for  on 
the  other  side,  or  within  sect.  Land  the  exception  in 
sec.  2.?  (i)  Though  in  Inman  v.  Stamp,  Lord  Ellenho- 
rough  held  that  such  a  contract  was  for  an  interest  in 
land  within  section  4,  and  was  therefore  void,  not  being 
in  writinor    no  reference  was  made  at  Nisi  Prius  to  the 

(a)  IStark.  C.N.P.  12. 

(6)  29  C.  2.  c.  3.  8.  1.  EoacU,  that  all  leases,  estates,  interests  of  free- 
bold,  or  terms  of  jears,  or  any  uncertain  tntureat  of,  in,  to,  or  ont  of  any 
messuages,  manors,  lands,  tenements,  or  hereditaments,  made  or  created  by 
lit ery  and  seisin  only,  or  by  parol  and  not  pat  into  writing  and  signed  by 
the  parties  so  making  or  creating  the  same,  or  their  agents  thereanto  lawfully 
aatborised  by  writing,  shall  have  the  force  and  effect  of  estates  at  will  only. 

Sec.  2.  Except  all  leases  not  exceeding  the  term  of  three  years  from 
the  making  thereof,  whereupon  the  rent  reserred  to  the  landlord  during  sut^h 
term  shall  amount  to  two-third  parts,  at  least,  of  the  full  improved  value  of 
the  thing  demised. 

Sec.  4.  No  action  shall  be  brought — to  charge  any  person  upon  any  con- 
tract or  sale  of  lands,  tenements,  or  hereditaments,  or  any  interest  in  or 
concerning  them  —  unless  the  agreement  upon  which  such  action  shall  he 
iH-ought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other  person  thereunto 
by  him  lawfully  authorized. 

X  2 
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1831.  previous  case  of  Ryley  v.  Hicks  (a).  There  the  premises 
were  demised  from  a  future  day  for  a  quarter,  and  so 
from  quarter  to  quarter  as  long  as  the  parties  should 
'  please,  and  Lord  Raymond  held,  after  consideration, 
that  this  was  not  a  lease  at  will  under  sect.  1.,  the  ex- 
ception in  sect.  2.  not  being  confined  to  leases  which 
were  to  commence  from  the  time  of  making,  but  including 
all  leases  which  were  not  to  continue  for  abore  three  years 
fVom  the  making.  There  is  no  necessity  for  reading 
sect..4.  of  the  statute  otherwise  than  with  a  general  appli- 
cation. If  this  is  to  be  taken  sts  a  lease  in  the  manner 
most  beneficial  to  the  parties,  it  will  be  within  Rawlins 
y. Turner  (b\  viz.,  for  more  than  three  years. — [^Bayley  B. 
The  option  is  with  the  tenant  (c). — ]  The  comparative 
authority  of  Ryley  v.  Hicks  and  Inman  v.  Stamp,  which 
are  both  Nisi  Prius  decisions,  is  in  favour  of  the  latter 
case,  which  must  have  been  afterwards  moved  (d),  Dam- 
pier  J.  having  observed  that,  though  the  practice  had  been 
with  Ryky  and  Hicks,  he  rather  inclined  to  think  that 
sect.  2.,  taken  with  sect.  4.,  was  confined  to  leases  exe- 
cuted with  possession,  on  which  two-thirds  of  the  im- 
proved rent  were  reserved.  —  [Bayley  B.  In  Ryley  v. 
Hicks  there  were  words  of  present  demise.  Mr.  Justice 
Dampier  might  have  meant  that  a  lease  for  less  than 
three  years  might  be  good,  though  a  contract  in  futuro 
for  a  lease  for  less  than  three  years  would  not.  Inman 
v.  Stamp  was  a  contract  for  a  demise. — ]  If  it  is  a 
contract  relating  to  lands  within  sect.  4.,  and  not  a 
demise,  it  is  within  sect.  4.  where  there  is  no  exception. 
Here  an  ''  uncertain  interest  is  conveyed  under  the 
first  section,  which,  as  well  as  section  2.,  must  in- 

(a)  Struge,  651,  A.D  1726.    Strange  for  plauotiflT,  B.  N.  P.  177.    SXI* 

(b)  Lord  lUjm.  736.  A.  D.  1690. 
(e)  Dann  t.  Spwrritr,  7  Yes.  J.  231 ;  3  B.  &  P.  399,   S.  C.     Do»  w, 

Pajraii,  9  East,  15.    Pric€  v.  Dyer,  17  Ves.  jon.  363^ 
{d)  Sel.  N.  P.  7th  Edit.  821. 838. 
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dvde  leaaee  made  to  commeDce  in/uiuro,  and  is  not  1631. 
narrowed  in  its  terms  by  the  exception  in  the  latter 
secdoDy  or  confined  to  leases  commencing  in  poeses- 
eion  &cm  the  day  of  the  making.  In  RatoUm  v.  Tur- 
nsr  (a),  Lord  Holt  held  that  a  lease  of  land  for  three 
years,  to  be  good  without  deed  within  29  C»  2«  o.  3* 
sec.  1,  2.p  must  be  for  three  years  to  be  computed  from 
the  time  of  the  s^reement,  and  not  firom  any  time  after* 
The  rent  being  resenred  weekly,  the  holding  must  be  for 
a  week  at  all  events,  and  this  verdict  must  stand  for  a 
week's  rent  —  \^Bayle]f  B.  It  was  for  plaintiff  to  bring 
himself  within  the  exception  in  section  2. — ]  The  sale 
of  a  crop,  when  mature,  has  been  held  to  be  a  sale  of  a 
mere  personal  chattel  warehoused  in  the  land  (6). 

In  the  4th  section,  the  words  '^  contract  or  sale  of 
lands''  must  be  read  **  contract  for  sale  of  lands,"  or  is 
insensible.  The  legislature  appears  to  have  disposed  of 
all  oases  of  actual  demise  in  section  1.,  unless  the  usual 
reading  of  section  4.  is  adopted. 

Some  evidence  of  taking  possession  was  given,  so  as 
to  constitute  a  part  execution  of  the  contract  within 
Lord  EUenborougKs  dictum  in  Inman  v.  Stamp. 

C.  Temple,  in  support  of  the  rule.  —  This  is  a  contract 
respecting  an  interest  in  land,  and  unless  it  is  a  lease,  is 
not  within  the  exception  in  29  C.  2«  c.  3.  sec.  2.  that 
section  applying  to  leases  only.  If  it  is  not  a  lease,  then 
it  is  either  within  the  1st  section  as  an  uncertain  interest 
in  land,  or  the  4th  section  as  a  contract  of  land,  or  an 
interest  in  or  concerning  it.  Now,  to  make  a  lease,  the 
term  must  be  certain.  A  court  of  equity  could  not  have 
ordered  a  lease  to  be  executed  for  any  definite  period 
according  to  these  terms.    Then  it  is  not  a  lease,  but  an 

(a)  Lord  Rajm.  736.  A.D.  1690. 

(6)  Parker  ▼•  StmmUand,  11  But,  362.  Evans  w.  BaberU,  6  B.  &  C. 
818 ;  aodS.C.  per  BayUyJ,  u  to  Bmnmton  t.  HttUs,  2  Taunt.  38. 


Strafford. 
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1831.       uncertain  interest  within  section  1.,  and  it  need  not  be 
^^'^      decided  whether  the  case  turns  on  section  1.  or  section  4. 
9.  Section   1.    applies  to  certain  interests  fixed   at   the 

time^  and  executed  in  possession:  see  per  Lord  EUen^ 
borough  in  Irnnan  v.  Stamp,  where  the  agreement  was  to 
take,  which  was  therefore  a  present  demise.  "  Part  ex- 
ecution of  the  contract"  are  the  terms  used,  meaning  a 
possession  by  which  the  contract  is  confirmed  and  car- 
ried into  execution  at  the  moment  of  making  it.  The 
defendant  repudiates  the  contract  when  he  sees  the 
rooms.  —  [Bayley  B.  The  entry  is  not  essential^  if  this 
agreement  is  a  lease  (a).] 

Cur.  adv.  vuU. 

April  23.  Ba  YLEY  B.  now  delivered  the  judgment  of  the  Court  (6). 

—  The  declaration  in  this  case  contains  two  special 
counts,  and  two  counts  for  use  and  occupation.  The 
first  special  count  is  upon  an  executory  consideration, 
viz.  in  consideration  that  plaintiff  would  demise  to  defend- 
ant for  a  certain  time,  to  wit,  the  term  of  two  years, 
defendant  promised  to  become  tenant  at  the  rent  of  2/. 
a  week,  and  it  alleged,  by  way  of  performance,  that  the 
plaintiff  did  demise  for  the  said  term  of  two  years,  and 
the  breach  is,  that  the  defendant  did  not  take  posses- 
sion, or  pay  the  rent. 

It  appeared  upon  the  evidence  that  the  defendant's 
brother,  who  was  the  defendant's  agent,  proposed  to 
take  the  rooms,  not  barely  for  two  years,  but  for  tux)  or 
three  years,  to  which  proposal  the  plaintiff  acceded ;  and 
if  the  legal  consequence  of  such  an  agreement  be  as  it 
is,  that  defendant  should  be  entitled  to  hold  the  pre- 
mises on  at  will  after  expiration  of  the  two  years  unless 
something  was  done  to  prevent  him,  and  that  his  te- 

(a)  See  Bellasi*  v.  Burbrick,  Lutwjch,  213  ;  S.  C.  1  Salk.  209. 
(ft)  Lord  Lyndkurtt  bating  been  appoiuted  Lord  Chief  Baroo  sinoe  tbe 
argameot,  gate  no  opinion. 
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nancy  was  not,  at  all  events,  to  eiicpire  at  the  end  of  the  1831. 
two  years,  which,  upon  a  lease  for  two  years  simpliciter, 
would  be  the  case,  the  consideration  for  defendant's 
promise,  as  stated  in  the  first  count,  is  not  truly  set 
forth,  and  there  is  no  averment  of  performance  of  that 
which  really  was  the  consideration.  It  is  true  the  term 
alleged  as  the  consideration  for  the  promise  is  stated 
under  a  videlicety  but  is  not  on  that  account  the  less 
material,  because  the  allegation  of  performance  is,  that 
plaintiff  did  afterwards  let  to  defendant  for  the  said  term 
of  two  years.  The  plaintiff,  therefore,  cannot  recover 
upon  the  first  count. 

The  second  count  is  upon  an  executed  consideration, 
in  consideration  that  the  plaintiff  had  demised,  and 
though  there  is  the  same  mistake  as  to  the  duration  of 
the  term,  yet  as  that  is  upon  a  statement  under  a  vide- 
licet,  we  are  disposed  to  think  the  variance  on  that  count 
is  not  material,  and  must  therefore  see  whether  there 
is  any  other  fatal  objection  to  that  count.  That  count 
states  the  defendant's  promise  to  have  been,  that  he 
would  become  tenant  at  the  rent  of  2/.,  payable  weekly, 
and  to  enter  on  the  25th  April,  assigning,  as  a  breach, 
that  defendant  did  not  take  possession  or  pay  the  2/.  a 
week,  by  means  whereof  the  rooms  had  been  unoccu- 
pied, and  had  become  out  of  repair,  and  the  plaintiff 
had  laid  out  money  in  preparing  them  for  the  plaintiff's 
reception.  This  count  does  not  state  an  unqualified 
promise  to  pay  the  21.  a  week,  upon  which  the  plaintiff 
might,  perhaps,  have  been  entitled  to  have  sued ;  the 
defendant  had  never  entered,  and  the  relation  of  land- 
lord and  tenant  had  never  been  created ;  but  his  promise 
is  only  that  he  will  become  tenant  and  enter,  and  there 
is  no  promise  to  pay  the  21.  weekly,  except  as  that  is  a 
consequence  of  his  becoming  tenant.  If,  therefore,  upon 
the  evidence,  the  defendant  never  became  tenant,  there 
is  nothing  in  the  promise  stated  to  entitle  the  plaintiff 
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1831.  to  recover  any  thing  except  damages  for  the  breach  of 
his  promise,  viz.,  for  not  becoming  tenant,  and  for  not 
entering.  But  against  his  recovering  these  damages, 
the  4th  section  of  the  Statute  of  Frauds  is  relied  on, 
and  the  case  of  Inman  v.  Stamp  (a)  is  pressed  as  an  au- 
thority in  point.  The  Statute  of  Frauds  provides  that 
no  action  shall  be  brought  whereby  to  charge  any  per- 
son ''  upon  any  contract  or  sale  of  any  lands/'  or  **  any 
interest  in  or  concerning  them,"  unless  such  contract 
were  in  writing ;  and  in  Inman  v.  Stamp,  Lord  EUenbo' 
rough  ruled  that  a  contract  for  letting  lodgings  was  a 
contract  for  an  interest  in  land,  and  that  an  action  could 
not  be  maintained  against  a  party  who  had  refused  to 
perform  his  agreement  for  taking  them,  because  there 
was  nothing  to  bind  him  but  a  verbal  agreement. 

It  was  supposed,  upon  the  argument,  that  Ryley  v. 
Hicks  (&)  was  at  variance  with  Inman  v.  Stamp,  but  I 
cannot  see  what  bearing  one  of  those  cases  has  on  the 
other.  The  only  point  decided  in  Ryley  v.  Hicks  is,  that 
a  lease,  though  it  were  to  commence  infuturo,  would  be 
within  the  exception  in  the  Statute  of  Frauds,  if  it  did 
not  exceed  three  years  from  the  making ;  but  I  cannot 
perceive  how  that  bears  upon  the  decision  in  Inman  v. 
Stamp.  It  may  be  said,  that  it  is  strange  that  the  se- 
cond section  of  the  statute  has  made  a  lease  for  less 
than  three  years  from  the  making  valid,  and  yet  that 
no  action  shall  be  maintainable  upon  it  until  it  is  made 
effectual  as  a  lease  by  the  entry  of  the  lessee.  But, 
first,  the  legislature  might  intend  to  make  a  distinction 
between  those  cases  in  which  the  complaining  party  was 
contented  to  confine  himself  to  its  operation  as  a  lease, 
and  sought  nothing  more  than  as  a  lease  it  would  give 
him,  and  those  in  which  he  went  further  and  founded 
upon  it  a  claim  for  damages,  which  might  far  exceed 

(a)  1  stark.  N.P.  C.  12.  (6)  Stra.  661. 
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what  he  could  claim  under  it  in  the  character  of  a  lease;        1831. 
or,  Becobdly,  this  distinction  might  not  have  been  cod^ 
templated,  but  may  be  the  result  of  the  true  construction 
of  the  Statute  of  Frauds.    The  first  section  of  that  sta* 
tute  provides,  all  leases,  estates,  interests  of  freehold,  at 
term  of  years,  or  any  uncertain  interest  in  lands^  made 
by  livery  and  seisin  only,  or  by  parol  and  not  put  in 
writing,  8cc.,  shall  have  the  force  and  effect  of  leases  or 
estates  at  will  only,  and  except  nevertheless  all  leases 
not  exceeding  three  years  from  the  making  thereof' 
whereupon  the  rent  reserved  shall  amount  to  two-thirds 
of  the  full  improved  value.    The  fourth  section  enacts, 
that ''  no  action  shall  be  brought  whereby  to  charge  the 
defendant  upon  any  contract  or  sale  of  lands,  or  any  in- 
terest in  or  concerning  them,  unless  the  agreement  on 
which  such  action  shall  be  brought,  or  some  memoran* 
dum  thereof,  be  in  writing.''    Is>  then,  the  agreements 
on  which  this  action  is  brought,  ''  a  contract  and  an  ii^ 
terest  in  lands  V    Inman  v.  StUfiqf  says  distinctly  that 
it  is,  and  unless  that  case  can  be  successfully  impeached  > 
it  must  govern  the  present.    But  can  that  case  be  suo- 
cessfuUy  impeached,  and  is  not  the  agreement  on  which 
this  action  is  brought  a  contract  of  an  interest  in  lands? 
The  defendant,  by  the  lease,  has  an  iniens$e  tenmni 
only ;  the  agreement  on  which  the  action  is  founded  is 
to  force  him  to  take  an  ulterior  interest,  and  clothe 
himself  with  the  possession.    If  it  be  said  that  the 
agreement  upon  which  the  action  is  brought  is  merely 
a  result  by  operation  of  law  from  the  demise,  and  that 
as  that  is  a  valid  demise,  what  results  from  it  must  be 
valid  also,  the  answer  seems  to  be,  that  the  fourth  sec- 
tion takes  away  the  right  to  sue  upon  this  result,  and 
that,  though  the  result  be  not  invalid,  it  cannot  be  made 
the  foundation  of  an  action.    The  effect,  then,  of  the 
Statute  of  Frauds,  as  far  as  it  applies  to  parol  leases  not 
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■1831.       exceeding  three  years  from  the  noaking,  is  this,  —  that 
"■^      the  leases  are  valid,  and  that  whatever  remedy  can  be 
«•  had  upon  them  in  their  character  of  leases,  may  be  re- 

sorted  to,  but  they  do  not  confer  the  right  to  sue  the 
lessee  for  damages  for  not  taking  possession  (a).  I  am 
therefore  of  opinion  the  verdict  cannot  be  supported  on 
the  second  count. 

This  brings  us  to  the  counts  for  use  and- occupation. 
These  counts  charge  the  defendant  for  use  and  occupa- 
tion of  rooms,  had,  held  and  occupied,  possessed  and 
enjoyed,  by  him.  Is  this  true  as  to  any  of  the  points  of 
having,  holding,  &c.?  Before  entry  by  lessee,  what  ef- 
fect has  a  lease  upon  the  land  ?  It  creates  an  interesse 
termini  in  the  lessee,  which  the  lessee  may  grant  over, 
but  the  land  still  remains  in  the  lessor.  A  release  to 
the  lessee  will  not  enlarge  his  estate,  because  he  has  no- 
thing in  the  land  till  entry,  and  the  whole  estate  is  in 
lessor;  Litt.  sec.  459.  Co.  LitL  270.  a.,  nor  can  the 
lessor  grant  over  the  estate  by  the  description  of  the  re- 
version, because  the  possession  is  wholly  in  him ;  Iseham 
V.  Morris  (6).  So  the  lessee  cannot  bring  trespass,  be- 
cause he  has  no  possession.  Upon  the  whole,  therefore, 
we  are  of  opinion,  that  there  is  no  count  upon  which 
the  plaintiff  is  entitled  to  recover,  and  consequently  the 
rule  must  be  made 

Absolute. 


(«)  Quert  if  a  stranger  bad  entered  on  the  lodgings  tbns  demised  before 
tbe  lessee  entered,  could  the  latter  bare  sued  tbe  lessor  on  an  implied  goto- 
nant  for  qoiet  eojojment  ?  Roll.  Abr.  520 ;  Owen,  105.  Per  Ftnner  in 
tbe  negatire  ;  bnt  see  Bellans  t.  Burbrick,  Salk.  209  ;  Lutw.  213  ',  8,  C. 
and  2  Bac.  Ab.  66.    (Corenant,  (B). 

(&)  Cro.Car.  110. 
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Pitt  against  Wilks  and  Another. 

npHE  plaintiff  had  sued  out  a  quo  minus  against  one  Where  a  quo 
defendant,  and  a  venire  against  another:  neither  been  issued 

writ  was  bailable.    The  appearances  and  rules  to  de-  agaiMtone 

defendaut, 
clare  were  separate :  the  declaration  was  joint.  and  a  vemre 

against  ano- 
ther, neither 
Sir  William  Chven  moved  for  a  rule  to  shew  cause  writ  being 

why  the  declaration  should  not  be  set  aside  for  irregula-  u^iJ^  ^^  ^^ 

rity.    The  rule  that  the  declaration  should  correspond  plaintiff 

with  the  process  (a)  is  incompatible  with  issuing  sepa-  jointly 

rate  writs  of  varying  natures  against  two  defendants,  *5^°*^  ^^ 

and  declaring  against  them  jointly.     This  case  is  the 

converse  of  the  practice  in  the  Common  Pleas,  by  which 

one  of  several  defendants  in  a  serviceable  writ  may  be 

declared  against  singly  on  such  writ  (b). 

Bayley  B. — By  the  late  rule  in  K.B.  (c)  the  process 
in  actions  by  biU  must  contain  the  names  of  all  the  de- 
fendants in  that  action,  and  may  not  contain  the  name 
of  a  defendant  in  any  other  action. 

(a)  Com.  Dig.  Pleader,  (C.  13),  Abatement,  (6. 8.)    Co.  Lit.  SOS.  a. 

(6)  Tidd,  9th  Ed.  148. 

(c)  Reg.  Geu.  E.  T.  1827,  6  B.  &  C.  639.     Before  which,  tiie  nunber 
of  defendants  who  might  be  soed  in  one  writ  was  confined  to  four,  in  coose- 
qoence  of  a  practice  of  patting  in  one  writ  a  number  of  defendants  sued  for 
separate  caases  of  action;  in  order  to  sare  the  stamp  dnty  payable  on  each 
writ.     Chriilie  ▼.  WalUr  and  others,  1  Bing.  48.    That  datj  being  repealed 
bj  5  6.4.  0.41.,  teuanU  ratioiu  cusamt  Ux,  the  abore  mle  waa  aooord- 
inglj  made  in  K.  B.,  and  an  improved  role  to  the  same  effect  in  the  Ex- 
chequer will  be  found  ante,  158.    In  C.  P.  four  defendants  maj  stiU  be 
jobed  for  separate  causes  of  action  in  a  non-bailable  writ.  Stablet  t.  Askhif, 
1  B.  &  P.  50.    In  K.  B.  a  plaintiff  maj  still  sue  out  a  non-bailable  writ 
against  two  defendants,  and  declare  against  one  only,  dropping  his  proceed* 
ings  against  the  other.     Evans  ▼.  Wkiiekead  and  anoiher,  Trin.  ISStt. 
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Sir  William  Owen  mentioned  Lewin  v.  Smith  {a). 

Per  Curiam. — In  that  case  the  process  was  bailable, 
and  a  variance  existed  between  the  affidavit  to  hold  to 
bail,  which  was  against  two  defendants,  and  the  decla- 
ration, which  was  against  one  only.  In  this  case,  had 
both  writs  been  of  a  similar  kind,  the  appearances  and 
rides  to  declare  would  still  have  been  separate^  but  the 
declaration  might  confessedly  have  been  joint.  Nor 
does  it  make  any  difference  that  the  writ  against  one 
was  a  venire,  and  that  against  the  other  a  quo  minus,  for 
serviceable  process  is  merely  to  bring  the  parties  into 
Court,  and  when  there  they  may  be  declared  against 
accordingly. 


Sir  W.  Owen  did  not  press  further  for  a  rule  (6). 

(a)  4  Bait,  689. 

(6)  Id  CluristU  t.  Walktr  amd  Pour  oihers,  1  Blogb.  68.  an  affidarit  to 
hold  to  bail  named  all  fire  defflndaiits.  A  bailable  eapioi  lamed  against  WaiOter 
oolj,  and  a  serriceable  o^MOf  against  the  other  foor.  The  bail-piece  named 
Wmlk§r  enlj,  thoa  oorretponding  with  the  writ  against  him.  The  deolara- 
tion  was  joimi  agabst  all  liire.  This  rarianoe  between  the  writ  and  bail- 
pieoe  and  the  deelaration,  was  orged  as  a  groond  for  exonerating  WaQcer'B 
hall/bot  iBeflTeohiallj. 


April  28. 


Cole,  Gent,  one,  &c.  v.  Dyer. 


making  of  the  promise  and  undertaking  of  said  de- 
fendant her^nafter  next  mentioned,  a  certain  action  had 


A  guarantee     ^ SS17Jtf  PS JT.— Declaration  stated,  that  before  the 

for  payment 
of  the  debt 
and  costs  in 
an  action 

pending  against  a  third  person,  unless  paid  by  a  certain  day,  was  in  writing,  but 
did  not  stipulate  for  forbearance  of  the  action.  An  action  having  been  brought 
on  the  guarantee,  the  declaration  alleged  a  stay  of  further  proceedings  in  the 
first  action  as  the  consideration  for  the  promise.  Held  that  no  such  considera- 
tion appeared  on  the  written  instrument,  or  could  necessarily  be  implied  from 
it,  as  to  satisfy  the  statute  of  fraud8s(29  C.  2.  c.  3.  s.  4.) 
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been  commenced  and  prosecuted  by  and  at  the  suit  of  1831. 
one  Richard  Ridley  against  one  James  Adidown^  before  ^^^ 
the  Barons  of  His  Majesty's  Exchequer  at,  &c.  for  the  v. 

n  '  f  •      1  i»         Dyer. 

recovery  of  a  certain  sum  of  money,  to  wit  the  sum  of 
14/.  85.  6c2.  then  and  at  the  time  of  the  making  of  the 
promise  and  undertaking  of  the  said  defendant  herein- 
after next  mentioned,  due  and  owing  from  said  James 
Ashdawn  to4Mud  Richard  Ridley ,  and  which  said  action, 
at  the  time  of  making  of  the  said  promise  and  under- 
taking of  said  defendant  hereinafter  next  mentioned, 
was  depending  before  the  barons  of  His  Majesty's  Ex- 
chequer, to  wit,  at,  8cc.  whereof  said  defendant  then  and 
there  had  notice,  and  thereupon  heretofore,  to  wit,  on, 
&c.  at,  8cc^  in  consideration  of  the  premises,  and  that 
said  K.  Ridley  at  the  special,  8cc.  of  said  defendant, 
wonld  cease  to  prosecute  said  action,  and  would  stay  all 
further  proceedings  therein,  he  said  defendant  under- 
took, &c.  to  pay  him,  the  said  plaintiff,  the  debt  and 
full  costs  in  said  action,  provided  on  or  before  Jan.  1, 
1831,  the  sum  of  11/.  was  not  paid  to  him  the  said 
plaintiff  at  his  said  plaintiff's  office  as  the  attorney  for 
said  R.  Ridley ;  and  said   plaintiff  avers  that  said  R. 
Ridley  confiding,  &c.  did  then  and  there  cease  to  pro- 
secute said  action,  and  hath  thence  hitherto  stayed  all 
further  proceedings  therein,  and  that  the  costs  of  com- 
mencing said  action  were  then  and  still  are  due  and 
owing  tosaid  plaintiff,  amounting  in  the  whole  to  the  sum 
of  4/.  ISs.  4J.  whereof  defendant  afterwards  at,  &c.  had 
notice ;  and  said  plaintiff  in  fact  saith,  that  said  defend- 
ant did  not,  nor  did  any  one  on  his  part  or  behalf,  pay 
to  said  plaintiff  at  his  office,  as  the  attorney  for  the 
said  R.  Ridley  on  or  before  the  said  1st  Jan.  1831,  the 
said  sum  of  11/.  to  wit,  at,  &c.  and  although  the  said 
1st  Jan.  1831,  hath  long  since  elapsed  ;  yet  said  defend- 
ant not  regarding,  &c.  hath  not  as  yet  paid  the  debt 
and  full  costs  of  commencing  and  prosecuting  the  afore- 


r 
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1831.       said  action  or  any  part  thereof,  amounting  in  the  whole 

Q^^g         to  19L  6s.  lOd.  although  said  defendant  afterwards  and 

»•  after  the  said  1st  Jan.  in  the  year  last  aforesaid,  at,  &c. 

was   requested  by  said  plaintiff  so  to  do. — Common 

breach.     Money  counts,  and  account  stated. 

Pleas  :  1st,  General  issue :  2nd,  As  to  the  supposed 
cause  of  action  in  the  1st  count,  that  the  said  sup- 
posed promise  in  the  said  1st  count  of  said  declaration 
mentioned,  was  a  special  promise  for  the  payment  of  the 
debt  of  another  person,  to  wit,  of  the  said  James  Ash-- 
dowTij  and  that  no  agreement  in  respect  of  the  said 
supposed  cause  of  action  in  said  1st  count  of  said  de- 
claration mentioned,  or  any  memorandum  or  note  there- 
of, wherein  the  consideration  for  the  said  special  pro- 
mise was  stated  or  shewn,  was  in  writing,  or  signed  by 
the  said  defendant  or  by  any  other  person  by  him  there- 
unto lawfully  authorized.     (Verification.) 

Replication  to  2nd  plea,  that  said  promise  in  said 
1st  count  of  said  declaration  mentioned,  was  a  special 
promise  for  the  payment  of  the  debt  of  another  person, 
to  wit,  J.  Ashdown,  and  that  an  agreement  in  respect 
of  said  cause  of  action  in  said  1st  count  of  said  decla- 
ration mentioned,  or  memorandum  or  note  thereof  where- 
in the  consideration  for  the  said  special  promise  is  stated 
and  shewn,  was  in  writing,  and  was  signed  by  the  said 
defendant.     (Concluding  to  the  country.) 

The  action  of  Ridley  v.  Ashdown  proceeded  to  decla- 
ration, when  Dyer,  the  defendant  in  this  action,  called 
on  the  attorney  for  Ridky  and  offered  to  compound 
for  the  debt  and  to  pay  the  full  costs,  on  condition  of 
all  proceedings  being  stayed.  The  following  guarantee 
was  ultimately  given,  entitled  in  the  Exchequer  of  Pleas 
in  the  cause  of  Ridley  v.  Ashdown. 

*'  We  the  undersigned  do  hereby  jointly  and  severally 
submit,  undertake,  and  agree  to  pay  G.  C.  Co/e,  Gent. 
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the  debt  and  full  costs  in  this  action,  provided  on  or        183L 
before  the  1st  day  of  Jan.  1831,  a  sum  of  11/.  10«.  3^* 
be  not  paid  to  him  the  said  G.  C  CoUy  at  his  office,  as 
the  attorney  for  the  plaintiff. 

Dated  6  Nov.  1830.  James  Ashdown  (Deft.) 

Debt  £6     Us.  I  Id.         John  Dyer.'' 

Costs   4     185.  4d. 


£11    lOs.  3d. 


At  the  trial  before  Lord  Lyndhurst  at  the  Sittings 
after  Hilary  Term,  the  plaintiff  was  nonsuited.  A  rule 
nisi  having  been  obtained  for  a  new  trial  on  a  ground 
which  afterwards  became  immaterial, 

C.  Creswell  shewed  cause. — ^The  plaintiff  is  not  enti- 
tled to  recover  on  the  agreement.  No  sufficient  consi- 
deration appears  on  the  face  of  it,  nor  any  stipulation 
to  stay  mdley's  further  proceedings  in  the  action.  Sup- 
posing a  consideration  to  have  been  stated,  no  sum  is 
fixed  to  be  paid,  and  parol  evidence  of  the  amount  of 
the  debt  and  costs  in  Ridley  v.  Ashdown  would  not  be 
admissible  to  supply  the  defect  in  the  written  agree- 
ment. Wain  V.  WarUers^{a)  No  consideration  being 
stated  in  writing,  there  is  no  agreement  or  specialty  in 
the  promise  stated  on  the  face  of  the  written  agreement 
so  as  to  satisfy  the  words  '*  agreement"  or  "  special 
promise"  in  29  C.  2.  c.  3.  s.  4.  Saunders  v.  Wake-- 
field.  (Jb)  The  question  might  have  been  more  properly 
raised  on  demurrer,  had  the  whole  agreement  been  set 
out  in  the  declaration.  The  plea  is  the  same  as  in 
Saunders  v.  Wakefield,  which  confirms  Wain  v.  WarUers* 

(a)  5  East.  10. 

(6)  4  B.  &  A.  595.  Tr.  1821.  Se«  /mHm  ▼.  Reynolds,  3  Br.  &  B.  14. 
MorUy  ▼.  Boothby,  8  Bingh.  107.  WJuicomb  t.  Let;  6  Biog.  34.  S.  P. 
All  decided  finoe  Sounders  t.  WakeJUU. 
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183 1 .  M.CIuimber$  cootreu— If  a  9ufficient  consideration  can 

be  collected  from  the  whole  of  the  agreement  by  fair  and 
aecesBary  implication,  the  promise  is  within  the  statute. 
Now  the  suspending  the  action  is  here  in  fact  a  stay- 
ing it,  viz.  between  the  date  of  the  agreement  6th  Nov. 
1830  and  the  1st  Jan.  IS31. ---ILord  lA/ndhurst,  C.B. 
Does  the  consideration  stated  in  the  declaration  so 
necessarily  arise  from  the  agreement  produced  as  to 
exclude  the  supposition  of  any  other  consideration  ?] — 
In  Russell  v.  Maseley  (a)  a  past  consideration  might  have 
been  implied  for  the  promise  as  well  as  the  future  consi- 
deration there  alleged  and  estabUshed.  So  in  Ryde  ▼. 
Curtis  (b)  though  the  consideration  declared  on  was  ad- 
judged to  appear  sufficiently  on  the  face  of  the  instru- 
ment, that  was  not  the  only  consideration  which  might 
have  been  collected  from  it.  Newbury  v.  Armstrong  (c) 
afifords  a  similar  observation.  All  these  cases  have  t)e- 
curred  since  Saunders  v.  Wakefield. 

Lord  Lyndhurst,  C.  B. — The  declaration  alleges 
that  in  consideration  that  Ridley  would  cease  to  prose- 
cute his  action  against  Ashdown,  and  would  stay  all 
further  proceedings  thereon,  the  defendant  promised 
tlie  plaintiff  to  pay  him  the  debt  and  full  costs  in  that 
action.  Both  the  consideration  and  the  promise  must 
be  shewn  on  the  face  of  the  written  instrument.  Then, 
if  the  consideration  here  alleged  is  such  as  must  neces- 
sarily be  implied  as  the  effect  of  the  instrument,  it  must 
be  also  the  consideration  to  be  collected  from  its  terms. 
But  in  this  case  various  conjectures  may  be  made  as  to 
the  real  consideration  for  the  guarantee  here  proved.  And 
if  two  interpretations  can  have  place  on  the  subject  no 
sufficient  consideration  appears  to  sustain  this  action. 

(a)  S  Br.  &  B.  211.  (6)  8  D.  &  R.  62. 

(e)  6BiDg.201. 
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6ayley«  B. — I  cannot  distinguish  this  case  in  sub-  1831. 
stance  from  Saunders  v.  Wakefield^  where  this  question 
was  argued  on  demurrer,  the  agreement  having  been 
set  out  in  the  replication.  The  consideration  alleged  in 
the  declaration  to  result  from  the  agreement  is,  that 
Bidky  would  cease  to  prosecute  the  action  and  stay 
all  further  proceedings,  which  amounts  to  an  undertak- 
ing on  his  part  to  drop  that  suit.  But  is  any  thing  to 
be  found  in  the  agreement  stipulating  for  his  forbear- 
ance of  the  suit  ?  And  if  any  other  agreement  can  be 
supposed  to  have  existed,  the  consideration  stated  in 
this  declaration  cannot  necessarily  be  implied.  Now 
there  might  have  been  a  distinct  agreement  with  Ashr 
down  by  which  the  present  plaintiff  was  to  wait  for  pay- 
ment by  him  till  the  1st  January y  and  afterwards  for 
some  benefit  conferred  by  Ashdown  on  this  defendant, 
he  undertook  by  this  agreement  to  pay  the  plaintiff  on 
the  1st  January  if  Ashdown  did  not.  The  actual  consi- 
deration is  not  sufficiently  expressed  in  the  written  me- 
morandum. 

G  A  BROW  and  Boll  and,  Bs.  concurred. 

Rule  discharged. 


Smith  against  Ahv  Pocklington  and  Henry  Sharp 

POCKLINGTON. 

COVENANT.     By  indenture  of  lease   dated  31st  Where  mort- 
g^agor  and 
March  1827,  between  the  defendant  A.  Pocklington  mortgagee 

(mortgagee  in  fee  of  the  demised  premises)  of  the  first  SLtog  m 

express  core- 
nant  by  mortgagor  only,  for  quiet  enjoyment,  no  covenant  by  both  for  quiet  en- 
joyment can  oe  implied. 


310  CASES  IN  EASTER  TERM, 

1831.       part,  the  defendant,  H,  S.  PockUngton  (mor^agor),  of 
^-^-"^'      the  second  part,  J.  Jenkins  (a  trustee),  of  the  third  part, 
V.  and  the  plaintiff  (lessee)  of  the  fourth  part,  ''  the  said 

'  A.  Pocklitigton  at  the  request  and  by  the  direction  of 
H.  S.  PockUngton  did  demise  and  lease"  a  piece  of 
ground  therein  described  with  liberty  to  make  roads 
therein  for  carriage  of  coals,  8cc.  and  to  erect,  build,  and 
make  wharfs  or  quays  on  the  ground  so  demised,  in,  at 
or  near  the  side  or  bank  of  the  river  Tawe^  for  the  ship- 
ping of  the  said  coals,  8lc.  A  yearly  rent  was  reserved, 
also  a  royalty  of  Is.  for  every  wey  of  coal,  &c.  which 
in  each  year  should  exceed  2000  and  should  be  con- 
veyed in,  upon,  or  over  the  said  demised  premises,  and 
shipped  by  the  said  plaintiff. 

Averment  that  at  the  time  of  making  the  said  in- 
denture the  defendants  and  the  said  John  Jenkins  had 
not  in  themselves,  or  in  any  or  either  of  them  or  was 
there  in  any  or  either  of  them  good  right,  full 
power,  and  lawful  and  absolute  authority  to  demise 
and  lease  to  the  said  plaintiff  full  and  free  liberty,  power 
and  authority  to  and  for  the  said  plaintiff,  his  execu- 
tors, administrators  and  assigns,  to  erect,  build,  and 
make  any  wharf  or  wharfs,  quay  or  quays,  upon  the 
said  ground  by  the  said  indenture  demised  in,  at,  or 
near  the  side  or  bank  of  the  river  Tatoe  for  the  shipping 
of  the  said  coal,  8cc.  for  that  the  said  defendant  Ann^ 
at  the  request  and  by  the  direction  of  the  said  defend- 
ant Henry  S.  P.  and  George  Haynes,  at  the  request  as 
well  of  the  said  defendant  H.  S.  P.,  as  of  the  said  de- 
fendant Anne  P.  and  also  the  said  Henry  S.  P.,  on  9th 
May  1825,  at  &c.didby  a  certain  indenture  bearing  date 
the  day  and  year  last  aforesaid,  and  which  being  in  the 
possession  of  the  said  defendants  or  their  lessee  therein 
named,  the  said  plaintiff  cannot  produce  the  same  to 
the  court  here,  demise  and  lease  a  certain  part  of  the 
said  tenement  with  the  appurtenances  by  the  said  in- 
denture demised  and  leased  to  the  said  plaintiff,  that 
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is  to  gay,  the  use  in  common  with  the  said  Henry  S.P.  .1831. 
his  tenants  or  lessees  of  the  dock  or  layer  for  vessels,  smith' 
unto   W.  Meager  for  a  certain  term  then  to  come  and  v. 

unexpired,  and  from  thence  until  the  date  of  the  said 
indenture,  and  from  thence  hitherto  subsisting ;  by  vir- 
tue of  which  said  demise  so  made  to  him  the  said  W. 
Meager  as  aforesaid,  he  the  said  W.  Meager,  having  en- 
tered into  the  said  part  of  the  said  demised  premises, 
by  lawful  right  and  title,  hath  from  the  time  of  making 
the  said  indenture,  and  from  thence  hitherto,  to  wit, 
at,  &c.  having  during  all  the  time  aforesaid,  lawful  right 
and  title,  lawfully  hindered  and  prevented  the  said 
plaintiff  from  filling  or  otherwise  using  the  said  part  of 
the  said  demised  premises,  that  is  to  say,  the  said  dock 
or  layer  for  vessels,  by  means  of  which  said  several  pre- 
mises the  plaintiff  hath  wholly  lost  and  been  deprived 
of  all  the  rents,  profits  and  benefits  of  the  said  part  of  the 
said  demised  premises,  amounting  to  the  sum  of  /.  and 
has  been  wholly  prevented  from  building  any  shipping 
place  or  other  erection  on  the  said  demised  premises 
or  otherwise  using  the  same,  and  from  carrying  weys 
over  the  said  part  of  the  said  premises.  Damage 
1000/. 

Pleas :  1st,  Non  est  factum. 

2nd,  That  the  defendant  and  John  Jenkins  had  in 
themselves  good  right,  full  power,  and  lawful  and  ab- 
solute authority  to  demise  and  lease  unto  the  said  plain- 
tiff full  and  free  liberty,  power  and  authority  to  and  for 
the  said  plaintiff,  his  executors,  8cc.  to  erect,  build,  and 
make  any  wharf  or  wharfs,  quay  or  quays,  upon  the 
said  ground  by  the  said  indenture  in  the  said  declara- 
tion first  above  mentioned,  in,  at  or  near  the  side  or 
bank  of  the  river  Tawe  for  the  shipping  of  the  said 
coal,  8cc. 

3rd,  That  the  said  defendant  A.  P.  at  the  request 
and  by  the  direction  of  the  said  defendant  H.  S,  P.  and 

Y  2 
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Smith 

V. 
PoeKLINOTON. 


1831.  the  said  George  Haynts  at  the  request  as  well  of  the 
said  defendant  H.  S.  P.  as  of  the  said  defendant  A.  P., 
and  also  the  said  H.  S.  P.  did  not  demise  nor  lease 
any  part  of  the  said  tenements  with  the  appurtenants 
by  the  said  indenture  in  the  said  declaration  firstly 
above  mentioned,  demised  and  leased  to  the  said  plain- 
tiff to  the  said  W.M. 

4th,  That  the  said  dock  or  layer  for  vessels  in  the 
said  declaration  mentioned,  and  thereby  alleged  to  have 
been  demised  and  leased  to  one  W.  Meager  the  younger, 
in  manner  and  form  as  therein  is  mentioned,  was  not 
part  of  the  tenements  with  the  appurtenants,  by  the 
said  indenture  of  lease  in  the  said  declaration  firsdy 
above  mentioned,  demised  and  leased  to  the  said  plain- 
tiff. 

At  the  trial  before  BoUand,  B.  at  the  last  Glamor- 
ganshire Lent  assizes,  it  was  proved  that  the  ground 
demised  to  the  plaintiff  abutted  on  the  river  Tawe,  near 
Swansea,  and  was  delineated  on  a  plan  annexed  to  the 
plaintiff's  lease.  The  plaintiff  was,  however,  prevented 
from  making  a  wharf  for  shipping  coals,  as  contem- 
plated by  the  lease  on  account  of  a  prior  demise  by  the 
defendants  to  Meager^  of  a  dock  between  high  and 
low  water  mark,  covering  nearly  all  the  frontage  of  the 
land  demised  to  the  plaintiff.  The  lease  to  the  plaintiff 
contained  a  covenant  for  quiet  enjoyment  by  the  de- 
fendant H.  S.  Pocklington  only  against  any  let,  inter- 
ruption, 8cc.  '^of  A.  Pocklington  or  H.  S.  Podding^' 
ton,  or  either  of  them,  or  of  or  by  any  other  person  now 
or  hereafter  lawfully  or  equitably  claiming  or  to  claim 
any  estate,  right,  title,  trust  or  interest  in  the  said  pre- 
mises by,  from,  under  or  through  them,  or  either  of 
them,"  &c.    The  plaintiff  was  nonsuited. 

Whitcwnb  now  moved  to  set  aside  the  nonsuit  and 
for  a  new  trial.     But 
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Per  Curiam.    This  action  is  brought  against  a  mort-        1831. 
gagor  and  mortgagee  on  a  covenant  for  quiet  enjoy-       ^^^^ 
ment  supposed  to  be  implied  against  them  both  from  «• 

the  demise  of  certain  premises  to  which  they  are  parties. 
But  the  express  covenant  for  quiet  enjoyment  is  by 
the  mortgagor  only,  (a)  and  neither  the  lease,  lessors,  or 
covenant  appear  to  be  joint ;  on  the  contrary,  the  de- 
mise must  be  taken  to  be  a  separate  lease  from  each  of 
the  defendants.  A  joint  covenant  for  quiet  enjoyment 
cannot  be  implied  against  this  mortgagor  and  mortga- 
gee, for  if  the  mortgage  money  was  paid  off,  the  cove- 
nant would  remain  in  force  against  the  mortgagor. 

Rule  refused.  (6) 

(a)  In  CoUwum^r  Shtrurin,  1  Salk.  137.  Ctrth.97.  S.C.  The  demise 
was  by  two  witboat  ■ny  express  covenant  for  qoiet  enjoyment.  The  Conrt 
beld  tbat  there  being  no  express  eoTeoaot,  the  action  was  foooded  on  the 
ooTeoant  in  law  implied  in  the  word  dmuenmi ;  the  interest  granted  bjr 
which  word  being  joint,  the  coTcnant  imported  hy  it  was  joint  also.  The 
action  was  brooght  on  the  implied  coTcnant  arising  in  law  from  the  words 
in  the  lease,  dtmist  hj  the  mortgagee,  and  grant  and  dtaute  hj  the  mort- 
gagor (Sptafr*»  case,  5  Co.  17.  a.) ;  hot  the  express  coTenant  by  mort- 
gagor only,  that  the  plaintiff  as  leasee  ahonid  enjoy  darbg  the  term  withoal 
let,  intermption,  &o.  qoaiified  the  generality  of  the  covenant  in  law,  re- 
straining it  by  the  mataal  consent  of  both  parties,  so  that  it  shoold  not  ex- 
tend farther  than  the  express  covenant.  Nokes*t  case,  4  Co.  80.  2od  vol. 
last  Ed.  482.  note.  See  Cro.  EKn.  S74.  864.  Yelverton  175.  Where  a 
Bortgagor  and  mortgagee  joined  in  a  lease,  bat  the  lessee's  covenants  to  pay 
rent  and  repair  were  with  mortgagor  and  his  assigns  only,  the  assignee  of 
the  mortgagee  cannot  sae  on  those  covenants  becaose  collateral  to  his  in- 
terest in  the  land,  and  not  ranning  with  it  becaose  not  made  with  the  mort- 
gagee in  whom  was  the  legal  esUte.  Wtbb  v.  RuutU,  3  T.  R.  393.  Yet 
the  mortgagor  might  sne  thereon  as  covenants  in  gross,  even  after  his  own  as 
well  as  mortgagee's  interest  determined.  Stokes  v.  RmutU,  3  T.  R.  678. 
S.C.  in  Error.     1  H.  Bla.562. 

(Jk)  Joint  words  in  a  covenant  are  lo  be  taken  respectively  and  severally 
in  respect  of  the  several  interests  of  the  grantors.  Whtdkam't  case,  6  Co. 
7.  b«  (See  Tyrwhitt's  Analytical  Index  to  Coke*»  ReporU,  tit.  Covenants, 
p.  61.),  and  where  the  interests  of  several  parties  to  a  deed,  thoagh  of  the 
same  part,  are  several,  the  deed  may  be  cancelled  as  to  one  only ;  for 
when  the  covenants  are  several,  they  are  as  several  deeds  written  on  ike 


314  CASES  IN  EASTER  TERM, 

1831. 


Thomas  Wood  and  William  Gbay  v.  Robert 

Clabke. 

MoTeable        "Deplevin    for    two    stocking  frames.      Avowry    for 

machines  gj^^  years'  rent  due  from  W.  D.  lessee  of  the  pre- 

caUed  stock-        ^  ^       ^  ... 

ing  frames,      mises.     Plea  in  bar  that  the  said  plaintiffs,  before  and 

houseof  a  ^*  ^^^  ®^^^  time,  when,  8cc.  were  and  still  are  manufac- 
workman  by  turers  of  hosiery,  and  the  trade  and  business  of  a  manu- 
in  order  to       facturer  of  hosiery,  then  carried  on,  and  still  do  carry  on, 

work  up  yam,  within  the  borou&rh  of  Leicester;  and  the  said  plaintiffs 

are  distrain-  ^  ,  , 

able  for  rent    further  say,  that  the  said   W,  D.  in  the   said  avowry 

workmim  ^       named  before,  and  at  the  said  time  when  8cc.,  was  and 

Secus,  as  to     still  is  a  stocking  weaver,  and  the  business  and  calling  of 

the  emp°oy^    *  stocking  weaver  then  carried  on,  and  still  does  carry 

to  the  work-    on,  within  the  said  boroucrh  of  L.,  of  all  which  said  pre- 

man  8  pre-  .       . 

mises  with       mises  the  said  defendant,  at  the  said  time,  when  inc., 

the  stocking     jj^^j  notice  ;  and  the  said  plaintiffs  further  say,  that  they, 

the  said  plaintiffs,  shortly  before  the  said  time,  when  &c., 
did,  in  the  way  of  their  said  trade  and  business,  employ 
the  said  W.  X).,  in  the  way  of  his  said  business  and  call- 
ing, as  their  workman,  for  certain  wages  to  him  in  that 
behalf,  to  weave  or  manufacture  into  stockings  at  his 
dwelling-house,  being  the  said  dwelling-house  in  the  said 
declaration  mentioned,  certain  worsted  yam  of  the  said 
plaintiffs,  and  for  that  purpose  they,  the  said  plaintiffs, 
before  the  said  time,  when  &c.,  had  delivered  to  the  said 


tune  piece  of  parchment.  Mathewton^a  case,  6  Co.  23.  a.  CoUin*  r. 
Prouer,  1  B.  &  C.  682.  In  the  prinoipa]  case  the  mortgagor  and  mort- 
gagee were  neceasarilj  parties  to  the  lease.  (See  Patch  on  Mortgages,  101.) 
The  mortgagor,  for  mortgagee  cannot  in  general  demise  before  foreolosnre 
(ib.  118.)  and  the  mortgagee,  for  the  legal  estate  was  rested  in  her  bj  the 
mortgage.  Ib.  161. 
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TF.  D.,  the  said  worsted  yarn  of  the  said  plaintiffs,  toge- 
ther with  the  said  stocking  frames,  in  order  that  the  said 
W,  D.  might,  in  his  said  dwelling-house,  use  and  work 
the  said  stocking  frames,  for  the  purpose  of  therewith 
and  thereby  weaving  or  manufacturing  the  said  worsted 
yarn  into  stockings  as  aforesaid,  for  the  said  plaintiffs,  to 
be. afterwards  sold  and  disposed  of  by  them  in  the  way 
of  their  said  trade  or  business,  and  that  the  said  W.  D. 
might,  when  and  as  soon  as  the  said  worsted  yam  should 
be  so  woven  and  manufactured  by  means  of  the  said 
stocking  frames,  return  to  the  said  plaintiffs  such  stock- 
ings, together  with  the  said  stocking  frames :  and  the 
said  W.  !>.,  before  the  said  time  when  8cc.,  had  and  re- 
ceived from  the  said  plaintiffs  the  said  worsted  yam 
and  the  said  stocking  frames,  for  the  purpose  herein-be- 
fore  mentioned,  in  that  behalf,  and  at  the  said  time  when 
&c.,  he,  the  said  W.  D.,  had  and  retained  in  his  said 
dwelling-house  the  said  worsted  yarn  and  the  said  stock- 
ing frames,  for  the  purpose  hereinbefore-mentioned  in 
that  behalf,  and  the  said  worsted  yarn  and  the  said  stock- 
ing frames,  at  the  said  time  when  &c.,  were  remaining 
and  being  in  the  said  dwelling-house  of  the  said  W,  D. 
for  the  purpose  hereinbefore-mentioned,  in  that  behalf, 
and  in  the  way  of  the  said  plaintiffs'  said  trade  or  busi- 
ness of  a  manufacturer  of  hosiery,  and  of  the  said  W.  D.'s 
said  business  and  calling  of  a  stocking  weaver,  and  for 
the  furtherance,  advancement,  and  maintenance  of  trade 
and  commerce,  whereof  the  said  defendant,  at  the  said 
time  when  &c.,  had  notice  ;  and  the  said  plaintiffs  fur- 
ther in  fact  say,  that  long  before,  and  at  the  said  time 
when  &c.,  it  had  been  and  was  the  usage  and  practice  in 
the  said  trade  of  a  manufacturer  of  hosiery  in  the  said 
borough  of  Leicester ^  for  manufacturers  of  hosiery  there, 
in  the  way  of  their  said  trade  and  business,  to  deliver  to 
their  workmen,  and  for  their  workmen  to  have  and  re- 
ceive from  the  said  manufacturers,  worsted  yarn  of  the 
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said  manufacturers,  together  with  stocking  frames  of  the 
said  manufacturers,  in  order  that  the  said  workmen 
might,  in  their  dwelling-houses,  use  and  work  such 
stocking-frames,  for  the  purpose  of  therewith  and  there- 
by weaving  or  manufacturing  such  worsted  yam  into 
stockings  for  the  said  manufacturers,  to  be  afterwards 
sold  and  disposed  of  by  them  in  the  way  of  their  said 
trade  and  business,  and  that  the  said  workmen  might, 
when  and  as  soon  as  such  worsted  yam  should  be  so 
woven  and  manufactured,  by  means  of  such  stocking 
frames,  retum  to  the  said  manufacturers  such  stockings, 
together  with  the  said  stocking  frames,  whereof  the  said 
defendant,  at  the  said  time  when  8cc.,  had  notice.  Ve- 
rification. 

Replication,  that  at  the  said  time  when  &c.,  there 
were  not  goods  or  chattels,  by  law  distrainable  for  rent, 
in  the  said  dwelling-house  in  which  &c.,  without  the 
said  stocking  fi-ames,  sufficient  to  satisfy  the  said  rent  so 
due  and  in  arrear  to  the  said  defendant,  as  aforesaid  (a). 
Verification  and  prayer  of  judgment,  and  return  of  the 
goods.     Demurrer  and  joinder. 


FoUett  yfor  the  plaintiff  in  replevin,  supported  the  demur- 
rer. The  replication  is  no  answer  to  the  facts  disclosed 
in  the  plea  in  bar.  These  stocking  frames  were  privileged 
from  distress,  not  sub  modo  as  implements  of  trade  in  the 
hands  of  a  tenant,  but  absolutely  for  the  benefit  of  trade, 
and  whether  there  was  any  other  sufficient  distress  on 
the  premises  or  not.  The  usage  is  that  yam  is  sent  into  the 
hands  of  the  stocking  weaver,  to  be  worked  up  by  him  on 
frames  sent  at  the  same  time,  both  yam  and  frames  be- 
ing sent  back  together  when  done  with.  The  ordinary 
instances  of  exemption  of  implements  of  trade  from  dis- 
tress tum  on  their  being  in  use  by  the  tenant  at  the  time. 

(a)  The  replication  wu  that  framed  bj  suggestion  of  the  Coart,  in  order 
more  Mtisfaotoriljr  to  raise  the  qneatioo  decided  on. 
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Thm,  Co.  Lk.  47,  TaluaUe  things  shall  not  be  dis- 
trained for  rent,  j^r  benefit  and  mainienanee  of  trade,  whidi 
by  consequent  are  for  the  common  wealth,  and  are  there 
by  authority  of  law ;  as  a  horse  in  the  smith's  shop'shall 
not  be  distrained  for  the  rent  issuing  out  of  the  shop, 
nor  the  horse,  8cc.  in  the  boetry,  nor  the  materials  in  the 
weaver's  shop  for  making  of  doth,  nor  cloth  or  garments 
in  a  tailor's  shop,  nor  sacks  of  com  or  meal  in  a  mill,  nor 
in  a  market  Blackstone  (a)  adopts  the  above,  adding  as 
a  reason,  for  all  these  are  protected  and  privileged  for  the 
benefit  of  trade,  and  are  supposed,  in  common  presump- 
tion, not  to  belong  to  the  owner  of  the  house,  but  to  his 
customers.  Thus,  whenever,  by  usage  of  trade,  articles 
belonging  to  a  third  person  are  in  the  tenant's  house, 
the  landlord  might  presume  them  to  belong  to  the  third 
person  for  the  benefit  of  trade.  Read  v.  Burky  {b)  af- 
fords illustrations  of  the  cases  put  by  the  text  writers. 
There,  the  taking  so  much  yam  and  a  horse  was  avowed 
for  rent  arrear.  Plaintiff  in  his  plea  in  bar,  alleged  that 
he  was  a  cloth  worker,  and  delivered  certain  wool  to  be 
spun,  and  the  cloth  workers  used  to  take  back  their  yam 
by  weight,  and  because  there  were  no  weights  there,  he 
sent  to  the  next  village  for  them ;  and  in  the  mean  time 
avowant  distrained  the  yam,  being  on  his  shoulders,  and 
the  horse  which  he  had  there  to  carry  the  yam,  for  rent 
arrear.  Demurrer  by  avowant.  Walmsley,  Beamond, 
and  Owen,  Js.  absente  Anderson,  held  that  this  yam,  be- 
ing on  plaintiff's  shoulders,  could  no  more  be  distrained 
than  a  net  in  a  man's  hand,  (6  R.  2.)  or  a  horse  whereon 
a  man  rides,  or  which  is  in  his  hand.  Walmesky,  how- 
ever, held  the  horse  to  be  distrainable,  because  being  on 
private  premises,  not  a  hostry,  or  a  common  weighing 
place,  with  consent  of  the  owner.  Beamond  and  Otoen, 
contrii,  for  the  trade  of  the  cloth  workers  is  necessary. 


183L 
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and  to  be  favoured,  and  this  horse  is  not  to  be  distrained 
any  more  than  a  horse  which  carries  com  to  market,  and 
is  put  into  a  friend's  house  for  the  time,  which  is  not 
distrainable   (which  Walfmley  denied).    They  further 
said  that  where  a  horse  carries  com  to  a  mill,  and  is  tied  at 
the  mill  doors,  during  the  grinding  of  the  com,  he  shall 
not  be  distrained,  which  Walmsley  agreed,  because  it  is  a 
commonplace  and  for  the  public  weal,buttheybenot  alike. 
Anderson  was  present  at  another  hearing  of  the  same 
case,  again  stated  in  the  same  book,  p.  696,  thus,  ''  A 
clothier  sent  certain  wool  to  a  spinner  to  spin,  and  after- 
wards comes  with  a  horse  to  bring  back  the  yam,  and 
because  there  were  not  any  beam  or  weights  in  the  spin- 
ner's house  to  weigh  it,  the  clothier  and  spinner  by  the 
leave  of  one  of  the  neighbours,  who  had  a  beam  and 
weights  in  his  house,  brought  his  horse  thither  and  en- 
tered therein  to  weigh  the  said  yam,  and  whilst  they 
were  there,  the  landlord  of  the  house  distrained  that 
horse  and  yam  for  his  services,  and  whether  the  taking 
hereof  by  distress  be  lawful  or  not  was  the  question  on 
demurrer.     Anderson,  Beamond,  and   Owen,  J.s.  held 
them  not  distrainable.     For  the  trade  of  a  clothier  is 
pro  bono  publico,  who  ought  to  be  allowed  all  necessary 
means,  and  without  doubt,  cloth  put  to  a  weaver  to  be 
woven,  nor  yarn  in  a  house  to  be  spun,  are  not  distrain- 
able, (which  Walmsley  agreed)  and  weighing  is  as  ne- 
cessary as  the  former ;  wherefore  the  yarn  brought  there 
for  that  purpose,  and  the  horse  which  brought  it,  are 
privileged  and  not  distrainable  ;  and  although,  as  it  hath 
been  said,  (semb.  by  Walmsley  J.  ante)  "If  the  weighing 
had  been  in  a  public  house  for  that  purpose  they  had 
not  been  there  distrainable,  for  it  is  a  place  privileged 
for  those  purposes,  as  a  farrier  or  taylor's  shop,  but  being 
now  brought  to  a  private  house  for  that  purpose  it  is 
not  so  (privileged) ;"  he  (semb.  Anderson  J.)  said  "  That 
the  cause  of  the  bringing  privilegeth  them  as  an  horse 


IN  THE  First  Ybab  op  WILLIAM  IV. 


319 


which  carrieth  corn  to  a  market,  and  is  set  up  for  a  time 
in  a  private  house  is  not  distrainable  as  BeamondBSdd, 
because  his  purpose  of  bringing  the  horse  was  pro  bono 
publico.  Owen  also  held  that  they  were  not  distrainable 
for  another  reason,  for  that  they  always  were  in  the 
possession  of  him  who  brought  them,  as  it  is  of  a  horse 
whereupon  one  rides.  Walmsley  contr^,  because  it  is 
not  averred  that  it  was  a  common  beam  or  place  for 
weighing,  for  there  is  a  difference  between  a  common 
place  and  a  private  house*  It  was  afterwards  ad- 
judged that  the  distress  was  not  lawful.  That  case 
shews  that  if  chattels  necessary  to  the  carrying  on 
trade  are  on  the  premises,  they  are  privileged  from  dis- 
tress for  rent.  It  appears  here,  that  the  frames  and 
yam  were  delivered  together  to  the  weaver  at  his  house 
for  the  sole  purpose  of  his  working  up  the  yam  on  the 
frames,  for  the  purposes  of  the  plaintiff's  trade,  and  in 
order  that  the  frames  might  be  returned  with  the  yam 
when  made  into  stockings  for  the  plaintiff.  Notice  of 
this  fact  to  the  defendant  is  averred  in  the  plea,  as  also 
that  it  is  the  usage  of  hosiery  manufacturers  in  Leicester. 
If  the  yam  is  clearly  privileged  as  being  there  for  the 
sole  profit  and  benefit  of  trade,  the  implement  must  be 
also  privileged  for  the  same  reason.  In  Gisborm  v. 
Hurst  (a),  the  distress  was  on  cheese  carried  for  plaintiff 
by  a  person  not  a  common  carrier,  and  placed  by  him  on 
his  arrival  at  home,  in  the  bam  of  a  private  house.  The 
Court  agreed  that  goods  delivered  to  any  person  exer- 
cising a  public  trade  or  employ,  to  be  carried,  wrought 
or  managed  in  the  way  of  his  trade,  are  for  that  time 
under  a  legal  protection,  and  privileged  from  distress  for 
rent ;  and  the  carrier  was  held  a  common  carrier  for  the 
purpose  of  this  privilege,  which  is  not  that  of  the  carrier, 
but  that  of  the  trader.     Oilman  v.  Elton  (fi)  decided  that 
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goods  meiely  deposited  in  the  hands  of  a  factor  cannot  be 
distrained  by  his  landlord  for  arrears  of  the  factor's  rent. 
Burrough  J.  there  states,  that  in  none  of  the  cases  has 
any  particular  description  of  trade  been  specified,  but 
the  principle  adopted  has  been,  that  where  goods  are 
sent  to  a  third  person  for  any  specified  purpose,  they  are 
during  that  time  privileged  from  distress  for  the  advan- 
tage of  trade  in  general.  In  the  same  case  Rickard$on  J. 
states  this  exception  to  the  landlord's  general  right  to 
distrain,  thus;  that  where  the  goods  of  one  man  are  put 
into  the  hands  of  another,  to  be  '^  wrought,  manu- 
factured, or  managed/'  in  the  way  of  his  trade,  they  are 
for  that  time  protected  from  distress.  That  rule  he  saya 
is  not  necessarily  limited  to  cases  where  the  goods  are  to 
be  operated  on,  and  he  cites  Gisbome  v.  Hurst,  as  a 
case  where  it  was  applied  to  goods  delivered  to  a  person 
exercising  a  trade  of  a  carrier  for  the  purpose  of  con- 
veyance only.  Here  the  stocking  frames  were  on  the 
premises,  for  the  purposes  of  the  plaintiff's  trade,  and 
the  usage  being  as  alleged,  any  decision  that  they  are 
distrainable  would  tend  to  narrow  this  trade  in  general. 
In  the  later  case  of  Thonq>son  v.  Mashiter  (a),  goods  de- 
posited by  the  consignee,  a  factor  in  a  water-side  ware- 
house, till  they  could  be  sold,  were  held  privileged  from 
distress  for  rent  of  the  warehouse.  Park  3.  relies  on 
Gisbome  v.  Hurst,  both  as  to  the  facts  and  the  rule  laid 
down  by  Holt  C.  J.  Mathias  v.  Mesnard  (b),  supports 
the  same  point.  The  privilege  here  claimed  is  absolute, 
but  Simpson  v.  Hartopp(c),  and  Gorton  v.  Faulkner  (d), 
are  cases  where  the  articles  were  held  privileged  as  im- 
plements of  trade,  and  therefore  sub  modo  only  where 
there  is  no  other  sufficient  distress.  In  Simpson  v.  Har^ 
topp,  the  facts  wholly  differ  from  the  present,  for  the 


(a)  1  Bing.  283. 
(<f)  4  T.  R.  506. 


(6)  2  C.  &  P.  353. 
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stocking  frame  waa  hired  by  the  tenant  at  a  weekly  rent^  1831. 
and  might  be  used  at  pleasure  for  his  own  trade  without  woob 
the  obligation  to  return  it,  which  here  exists.  The  plea  "^  Awthw 
did  not  raise  the  question  of  general  exemption  for  be-  Clabkb. 
nefi  t  of  trade,  and  the  j  udgment  against  the  distress  turns 
on  the  other  ground,  of  the  frame  being  in  use  at  the 
time.  This  point  formed  no  ingredient  in  the  judgment, 
but  the  C.  J.  recognizes  the  absolute  privilege  here 
claimed  in  fayor  of  trade.  —  {Bayley  B.  The  plaintiff  , 
there  not  being  in  possession,  could  not  have  brought 
trespass. — ]  Gorton  ▼•  Falkner  has  no  application  there. 
It  does  not  shew  that  goods  sent  to  a  trader's  house  for  the 
purposes  of  trade  are  not  privileged.  The  loom  was  not 
there  sent  by  the  plaintiff  for  the  purpose  of  weaving 
particular  yarn,  but  was  lent,  so  that  other  persons' 
work  might  be  done  on  it;  and  the  custom  of  Man* 
Chester  for  loan  of  frames  in  some  instances,  and  hire  of 
them  in  others,  entirely  varies  from  the  custom  here  al- 
leged. The  loom  was  there  held  distrainable,  because 
not  stated  to  be  in  actual  use  at  the  time,  and  the  pri- 
vilege being  claimed,  not  as  that  of  the  trader  as  here 
argued,  but  as  that  of  the  tenant,  to  whom  the  looms 
were  lent,  no  other  sufficient  distress  being  on  the  pre- 
mises. Here  the  frames  and  yam  are  sent  to  be  '^  wrought 
and  managed"  together  for  the  benefit  of  the  owner  only 
to  whom  they  are  to  be  returned  when  done  with,  which 
is  a  stronger  case  than  that  where  the  horse  which 
brought  goods  to  the  shop  was  held  privileged  (a). 
Though  Mr.  Serjt.  Hey  wood  argues  the  case  on  both 
views,  viz.  whether  the  looms  are  considered  the  pro- 
perty of  the  tenant  himself,  or  of  the  lender,  the  latter 
point  is  passed  over  in  the  judgment,  which  goes  on  the 
other  alleged  ground  of  privilege  friHn  distress  sub  modo, 

(a)  Aifrf  ▼.  Bmrkjff  anU,  817. 
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viz.  that  the  looms  being  implements  of  the  tenani^s 
trade,  and  not  being  stated  to  be  in  use  at  the  time, 
were  distrainable,  it  not  appearing  that  there  was  any 
other  sufficient  distress  on  the  premises.  In  neither 
case  were  the  frames  sent  for  a  specified  purpose  of  ma- 
nufacturing goods,  as  here  where  the  tenant  has  no  con- 
trol of  them  except  for  that  purpose.  In  Simpson  y. 
Hartopp  it  did  not  appear  that  the  weaver  had  been  em- 
ployed by  the  plaintiff  to  manufacture  with  the  frame 
the  commodities  of  the  plaintiff.  The  tenant  there  had 
a  right  to  the  exclusive  use  of  the  frame,  by  the  terms  of 
the  letting.  In  Gorton  v.  Falkner,  it  does  not  appear  but 
that  the  raw  material  was  furnished  by  the  lessee  of  the 
loom,  who  then  was  more  a  manufacturer  himself  than  a 
mere  labourer,  as  here.  In  Francis  v.  Wi/att(a)  the 
question  of  exemption  in  favor  of  trade,  did  not  arise. 


Chilton  contra,  for  the  avowant.  —  The  replication  is 
a  sufficient  answer  to  the  plea  in  bar  :  for  these  frames, 
which  on  the  premises  were  not  absolutely  privileged 
from  distress  for  rent  in  arrear,  by  the  fact  of  their  hav- 
ing been  delivered  to  the  tenant  for  the  single  purpose 
of  weaving  stockings  for  and  on  behalf  of  the  plaintiffs. 
In  Gorton  v.  Falkner,  Lord  Kenyon  lays  down  as  a 
general  proposition,  that  at  this  time,  all  moveable  articles 
are  distrainable.  Nor  could  that  judgment  have  been 
given  in  support  of  the  distress,  had  the  absolute  pri- 
vilege here  claimed  in  favour  of  trade,  been  considered 
to  exist.  Buller  J.  in  that  case  says.  Whether  goods 
be  the  property  of  a  stranger  or  a  tenant  is  perfectly 
immaterial,  provided  they  are  on  the  premises  and  are 
not  privileged  by  law  from  distress.  Gilbert  C.  B.(6) 
adopts  the  rule  before  cited  from  Co,  Lit.  47.,  and  the 


(a)  S  Barr.  1498. 


(6)  Law  of  Distreises,  33.  4th  Edit. 
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same  instances  are  repeated  in  RoUe's  and  Viner*s  Abridg- 
ments, tit.   Distress.      Cases  in  which  privilege  from 
distress  is  claimed,  must  be  ejusdem  generis  with  the 
instances  put  by  those  text  writers,  and  by  Lord  HoU, 
in  Gisbome  y.  Hurst  (a).    Blackstone  {b),  in  stating  the 
instances  of  privilege  from  distress  pat  in  Co.  Lit.  47., 
of  a  horse  standing  at  a  smith's  shop,  or  in  a  common 
inn,  cloth  at  a  tailor's,  com  sent  to  mill  or  market, 
adds, ''  For  all  these  are  protected  and  privileged  for 
the  benefit  of  trade,  and  aie  supposed  in  common  pre- 
sumption, not  to  belong  to  the  owner  of  the  house,  but 
to  his  customers."    The  terms  of  the  rule  laid  down  by 
Lord  Holt  in  Gisbome  y.  Hurst  shew,  that  this  being  a 
private  undertaking,  required    further  consideration." 
[Lord  Lyndhurst  C.  B.  —  The  court  there  states  the 
case  of  Read  v.  Barley  (c)  to  be  a  stronger  case  than 
that  before  them.]    Whatever  the  obiter  dicta  were  in 
Read  v.  Burley,  that  decision  could  not  have  been  what 
Lord  Holt  in  Salkeld  supposes  it  to  have  been,  if  the 
plea  in  bar  is  correctly  reported  in  Cro.  El.  549.    For 
there  the  purposes  of  trade  were  not  completed  till  the 
yam  was  weighed.     It  was  at  the  cloth  worker's  being 
operated  upon,  or  *^  managed  "  within  the  rule  cited  from 
Salkeld  on  the  other  side.     From  the  report  inNoy  (d),  it 
seems  the  possession  by  the  owner  of  the  yam  and  horse, 
was  relied  on  by  the  court  against  their  being  distrained ; 
and  in  Cro.  EHz.  550.  Walmdey  J.  denied  the  privilege 
from  distress  of  a  horse  put  in  a  private  stable.    [Lord 
Lyndhurst  C.  B.    The  statement  of  Read  v.  Burley,  in 
Cro.  EL  549.  is  reconcileable  with  that  in  p.  596.,  and 
it  consistent  with  the  plea  in  bar.    The  yarn  might  have 
been  on  the  shoulders  of  its  owner  on  the  premises  where 
the  weights  were.    Taking  the  two  statements  together. 


1831. 


(a)  Salk.  249.  (6)  3  Comm.  8. 

(tf)  See  Noj'b  Rep.  68. 


(e)  Cro.  Eliz.  596. 
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ibat  ia  p.  696.  being  express,  and  the  other  admitting 
of  a  similar  construction^  we  must  take  the  distress  to 
have  happened,  not  on  the  premises  of  the  workman, 
but  of  a  neighbour  where  the  weights  were,  (a)  ] — It  is 
not  to  be  presumed  that  the  tools  wherewith  a  man  earns 
his  livelihood  at  a  trade,  are  not  his  own.  (6)  And  it  is 
just  as  beneficial  to  trade  that  he  should  have  tools  of 
bis  own,  as  that  he  should  work  with  his  master's.  — 
[Lord  Lyndhunt  C.  B.  Lord  HoU  in  Salkdd  BayB, 
that  the  privilege  is  that  of  the  trader  who  sends  the 
goods,  not  of  the  bailee.]  The  privilege  will  operate  as 
much  in  favour  of  trade  if  it  exists  in  favour  of  the  bailee 
being  a  tenant/ as  if  it  should  only  be  applied  to  the 
benefit  of  the  party  sending  the  goods  to  him  to  work 
on*  Nor  is  it  material  whether  the  bailor  is  a  trader  or 
not*  The  plea  discloses  the  bailee  to  be  a  workman, 
but  supposing  the  bailor  not  to  have  been  a  trader,  the 
yam  would  have  been  privileged;  but  then  frames,  or 
any  other  article  sent  with  it  for  use  upon  it  would  not. 
All  the  qualities  put  by  Lord  Holt,  and  C.  J.  Willes,  of 
being  ^*  carried,  wrought,  worked  up,  and  managed,"  (c) 
should  concur  to  give  this  privilege  ;  but  neither  of 
those  terms  includes  stocking-frames.  It  is  of  no  public 
importance  whether  the  stocking-frame  belongs  to  the 
master  or  the  workman,  or  is  hired  by,  or  lent  to  the 
latter.  If  the  machine  were  his  own,  the  workmen 
would  probably  earn  more  wages.  —  [  Vaughan  B.  It 
may  be  a  matter  of  public  concern  whether  this  work 
must  be  carried  on  in  large  factories,  or  at  the  homes  of 
the  workmen.]  No  necessity  for  the  usage  stated  ap- 
pears, but  Gilman  v.  EUon,  Thompson  v.  Mashiter,  and 
Mathieu  v.  Mesnard,  cited  on  the  other  side,  turn  on  the 
necessity  that  the  dealings  between  tradesmen  and  cus- 

(a)  And  lee  the  cam  stated  bj  Luivyck  J.,  S  Ler.  261 ;  Latw.  1161.  S.C. 
(h)  Set  tbe  iottaDoet,  3  Bit.  C.  9. 
(c)  Stik.  250  ;  WUlei,  514. 
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tomers  should  be  carried  on  in  a  particular  course,  and 
in  the  recognised  character  of  tradesmen.  In  Sinipson 
V.  Hartopp  the  dictum  is,  that  a  stocking-frame  can  only 
be  privileged  as  an  implement  of  trade.  —  [Bayley  B. 
There  the  frame-owner  let  it  to  a  lessee  without  the 
existence  of  the  relation  of  workman  and  employer.]  — 
In  this  case,  as  well  as  Gorton  v.  Palkner,  nothing  being 
paid  for  the  use  of  the  looms,  the  frame-owner-  might 
have  them  back  at  pleasure.  The  law  now  leans  to 
extension  of  power  of  distress ;  and  by  statute  sheaves 
of  com  and  growing  crops  may  be  distrained.  22  E.  4. 
60.  shows  that  a  saddle  severed  from  a  horse  stand- 
ing at  a  smith's  shop  to  be  shod,  may  be  distrained  (a). 
In  Fowkes  v.  Joyce  {b),  cattle,  on  their  road  to  London, 
put  into  a  field  at  Bamet  for  a  night,  were  held  dis- 
trainable  by  the  landlord.  The  relief  there  granted  in 
chancery  would  now  be  granted  at  law,  fraud  being  the 
ground  for  relief,  TateY.Gked  (c). — [BayleyB.  The 
ground  of  public  inconvenience  also  exists.] — Juson  ▼. 
Dixon  {d)  recognizes  the  landlord's  right  to  seize  any 
goods  on  the  demised  premises,  and  establishes  a  simi- 
lar right  in  a  collector  of  assessed  taxes. — [Bayley  B. 
The  latter  has  often  a  right  of  seizure  by  statute,  where 
no  common  law  right  to  distrain  exists.] 
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Folktt  in  reply.  —  It  is  sufficient  if  the  principle 
deducible  from  the  instances  put  in  Co.  lit.  applies. 
Though  the  articles  distrained  are  implements  of  trade 
having  a  peculiar  protection,  where  there  is  another 
sufficient  distress  on  the  premises,  they  have  also  a 
general  privilege  from  distress  for  the  benefit  of  trade. 
That  privilege  is  alike  claimed  in  this  case,  whether  the 

(a)  Via.  Ab.  DiatreM  (I). 

(6)  3  Lev.  261;  S.C.  3Ventr.50;  Latw.  1161. 

(r)  See  2  Christiao'i  Bla.  Com.  8.  n.  (4)  ;  2  Stand.  290.  n. 

(li)  1  M.  &S.601. 
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Wood  ^*^®®  ^^  ^^^'  Eliz.,  the  distress  was  at  the  house  of  apri- 
and  ADotber  vate  individual,  and  the  cause  of  the  bringing  privileged 
Clarke.  it. — \Bayky  B.  The  horse  was  not  there  to  be  left  for 
any  time  on  the  premises,  or  to  use  or  occupy  them. 
Can  the  employer's  privilege  be  carried  further  than  th» 
article  sent  to  be  operated  on  ? — ]  The  exemption  on 
the  ground  of  public  utility  is  not  necessarily  limited  to 
articles  sent  to  be  operated  on,  but  extends  to  factors 
who  are  merely  the  depositaries  of  goods,  and  to  car- 
riers, who  are  only  entrusted  with  them  for  the  purpose 
of  transport,  (ff)  A  horse  would  be  protected  which, 
after  carrying  yarn  to  a  loom,  remained  there  during  the 
ftoit^^e  weaving  of  the  yarn,  whatever  time  that  process 
might  occupy.  Then,  if  the  stocking  frames  were  taken 
by  the  horse  in  the  same  way,  why  should  not  the  former 
be  protected  as  well  as  the  latter  for  the  benefit  of  trade  ? 
The  usage  of  trade  is  distinctly  stated,  and  this  calling 
is  as  much  a  trade  as  that  of  a  blacksmith.  The  judg- 
nient  in  Gorton  v.  Falkner  does  not  turn  on  this  point. 

May2Sth»  LoRD  Lyndhurst  C.  B.   now  delivered  the  judg- 

ment of  the  Court, — ^This  case  does  not  turn  on  the  pri- 
vilege of  a  workman  in  respect  of  the  implements  and 
machinery  by  which  bis  trade  is  to  be  carried  on,  but 
upon  the  privilege  of  the  person  by  whom  the  workman 
is  employed.  The  plaintiffs,  who  were  the  employers, 
furnished  the  workman  not  only  with  the  materials  upon 
which  he  was  to  work,  but  also  with  the  machinery  by 
which  the  materials  were  to  be  worked  up.  The  ques- 
tion is  as  to  the  extent  of  the  employer's  privilege,  whe- 
ther it  is  confined  to  the  materials  which  he  supplies,  or 
applies  also  to  the  machinery  by  which  the  working  up 
is  efiected.     It  appears  to  us,  that  it  is  confined  to  the 

(a)  See  per  RkhardMon  J.  6  B.  M.  257. 
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materials,  and  .does  not  include  the  machineiy.  The 
instances  put  in  the  books  as  to  this  head  of  privilege, 
apply  to  the  materials  only,  and  not  to  the  machinery. 
Coke,  in  his  Commentaries  upon  Littleton,  sect.  47  a., 
in  enumerating  the  things  which  are  exempted  from 
distresB,  mentions  among  others,  materials  in  a  weaver's 
shop  for  the  making  of  cloth,  and  is  wholly  silent  as  to 
the  machinery  by  which  the  cloth  is  to  be  made.  It 
cannot  be  said  that  under  the  term  materials,  machinery 
would  be  included*  In  Read  v.  Burley  (a),  the  ques- 
tion was  confined  to  the  wool,  the  material  which  was 
spun,  and  the  horse  by  which  it  was  carried.  In  G»s- 
borne  v.  Hurst  (&),  which  was  considered  in  the  argu- 
ment as  laying  down  the  correct  rule,  things  included 
under  this  head  of  privilege,  are  said  to  be  *'  goods 
delivered  to  a  person  exercising  a  public  trade  or  em- 
ployment, to  be  carried,  wrought,  or  managed,  in  the 
way  of -his  trade  or  employment."  In  Simpson  v.  Har^ 
topp  (c),  the  C.  J.  evidently  adopts  this  rule,  saying,  *^  the 
second  head  of  general  exemption  is,  things  delivered 
to  a  person  exercising  a  public  trade,  to  be  carried, 
wrought,  worked  up,  or  managed  in  the  way  of  his 
trade  or  employ."  In  22  Ed.  4.  49.,  where  this  privi- 
lege is  mentioned,  the  instance  put  is  the  robe  which  a 
man  sends  to  a  tailor  to  make.  So  Brooke^s  Abridgment, 
tit.  Distress,  pi.  42.  and  pi.  281.,  mentions  **  horses  at 
an  inn,  cloth  at  a  tailor's,  grain  at  a  mill,  et  hujusmodi, 
which  are  there  by  authority  and  for  the  common  weal." 
So  again  Gilbert  on  -Distresses,  36.,  says  "  Valuable 
things  in  the  way  of  trade  shall  not  be  liable  to  a  distress, 
as  a  horse  standing  in  a  smith's  shop  to  be  shod,  or  in  a 
common  inn,  or  cloth  sent  to  a  tailor's  shop,  or  com  sent 
to  a  mill  or  market,  for  all  these  are  privileged  and  pro- 
tected for  the  benefit  of  trade,  and  are  supposed  in  com- 


1831. 

Wood 
and  AnoUicr 

Glarkb. 


(a>  Cro.BI.  649,  506. 


(6)  Sklk.  249. 
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(c)  WiUm,  54. 
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mon  presumption  not  to  belong  to  the  owner  of  the  house, 
but  to  his  customers."  This  passage  is  adopted  by 
Blachtone  (a),  who  may  therefore  be  considered  as 
affirming  it,  but  gives  no  additional  instances  under 
this  head.  In  Oilman  v.  Elton  (b),  where  the  question 
was,  how  far  the  goods  of  a  principal  were  privileged 
from  distress  for  his  factor's  debt,  though  the  instances 
of  materials  sent  to  a  weaver,  and  cloth  to  a  tailor  are 
mentioned,  and  the  rule  in  Gisborne  v.  Hurst  and  Simp" 
son  V.  Hartopp  is  approved,  there  is  nothing  to  carry 
this  head  of  privilege  beyond  the  materials  and  the 
means  of  transporting  them ;  there  is  nothing  to  extend 
it  to  the  machinery  by  which  the  materials  are  wrought. 
The  same  may  be  said  as  to  Thompson  v.  MaskUer  (c), 
where  goods  sent  to  a  factor  for  sale  were  held  privi- 
leged in  the  warehouse  of  the  wharfinger,  where  the 
factor  had  deposited  them  till  an  opportunity  for  selling 
them  should  offer.  None  of  these  cases  go  beyond  this, 
that  the  material  to  be  worked  up  is  privileged ;  that 
the  conveyance  by  which  it  is  carried  to  and  from 
the  place  of  manufacture  is  privileged ;  that  it  is  privi- 
leged in  the  hands  of  a  carrier  whilst  he  is  carrying  it ; 
in  the  hands  of  a  factor  to  whom  it  is  consigned ;  and 
in  the  hands  and  warehouse  of  a  wharfinger  where  it  is 
lodged  and  deposited  by  the  factor. 

There  is  no  case  or  dictum,  that  the  machinery  by 
which  it  is  to  be  manufactured  is  included  in  the  privi- 
lege. The  ooly  colour  for  including  it  seems  to  arise 
from  the  use  of  the  word  "managed"  in  Gisborne  v. 
Hurst,  but  that  appears  to  apply  only  to  the  manage- 
ment of  the  material  in  its  original  or  wrought  state, 
and  to  the  machinery  or  engine  by  which  it  is  wrought. 
The  case  of  Gorton  v.  Falkner  comes  so  near  to  the 
present,  and  differs  from  it  by  such  minute  points  of 


(a)  Z  Comm.  8. 


(b)  3  Brod.  &  B.  75. 


(e)  1  BiDg.2SS. 
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distinction,  that  it  is  a  strong  authority  to  shew  that 
the  privilege  is  confined  to  the  material/  and  that  it  has 
been  the  common  understanding  that  it  did  not  extend 
under  any  circumstances  to  the  machinery.  It  might 
have  been  said  in  Simpson  v.  Hartopp,  that  it  was  for 
the  benefit  of  trade  and  commerce  that  the  owner  of  a 
loom  who  let  it  to  a  workman  should  have  the  privilege 
of  having  it  protected  from  distress,  and  as  that  action 
was  brought  by  the  owner  of  the  loom,  it  is  probable 
that  this  privilege  would  have  been  insisted  on  had  it 
been  thought  tenable.  That  case  is  important,  because 
it  shews  an  inclination  at  that  distance  of  time  to  clothe 
the  machinery  with  a  general  and  unqualified  protection; 
and  yet,  from  that  period  to  the  present,  it  is  singular 
that  the  course  pursued  in  this  case,  so  obvious  and  sim- 
ple if  available,  should  never  have  been  adopted.  Gor^ 
ton  V.  FalJcner  improved  upon  the  attempt  made  in 
Simpson  v.  Hartopp.  The  loom  was  lent,  but  not  let ; 
it  was  not  lent  for  any  definite  time ;  so  that  the  owner 
might  resume  it  when  he  thought  proper,  and  it  was 
only  to  be  used  for  the  owner.  The  sole  difference  be- 
tween that  case  and  the  present  is,  that  there  the  loan 
was  general,  and  not  for  a  particular  transaction,  and 
that  it  is  not  there  expressly  stated  that  the  owner  of 
the  loom  was  to  find  materials.  But  neither  of  these 
circumstances  appears  to  us  to  make  any  material 
distinction.  It  was  there  stated,  that  it  was  cus- 
tomary at  Manchester,  the  place  where  the  looms 
were  distrained,  for  the  employer  to  lend  his  work- 
man looms  without  receiving  any  thing  for  the  use 
of  them,  except  they  were  used  in  weaving  worsted 
tapes ;  but,  if  benefit  of  trade  be  the  criterion,  the  loan 
is  equally  for  the  benefit  of  trade  whether  the  looms 
are  applied  to  the  materials  of  the  employer,  or  to  the 
materials  of  the  workman,  or  of  any  other  person,  and 
there  cannot,  as  applied  to  this  subject,  be  any  real  dis- 
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Wood 
aod  Another 

V. 

Clarke. 


tinction  between  the  use  of  the  loom  whilst  a  supply  of 
materials  furnished  with  it  is  worked  up,  and  the  use  of 
it  whilst  the  owner's  pleasure  shall  continue.  If  the 
privilege  is  to  continue  till  the  supply  of  materials  fur- 
nished with  the  loom  is  exhausted,  it  will  depend  on  the 
extent  of  that  supply  how  long  the  privilege  will  conti- 
nue. The  supply  may  be  sufficiently  large  to  keep  the 
loom  employed  for  a  whole  year,  oi;  more ;  and  what  is 
the  case  as  to  one  loom,  and  the  privilege  attending  it 
may  be  the  case  as  to  as  many  looms  as  the  place  in 
which  they  are  worked  may  be  capable  of  holding,  and 
the  remedy  by  distress  for  rent  for  the  use  of  the  pre- 
mises may  be  entirely  suspended  by  the  exclusive  use  of 
the  premises  for  privileged  articles.  Although  this  may 
also  be  the  case  where  the  privilege  is  clear,  and  its  ex- 
tent ascertained,  we  consider  it  not  an  immaterial  con- 
sideration, when  the  extent  of  the  privilege  is  the  point 
to  be  determined.  We  think,  therefore,  the  privilege 
from  distress  for  rent  does  not  extend  to  the  machinery 
of  the  employer,  because  there  is  no  decision,  or  dic- 
tum that  such  a  privilege  exists,  and  because  it  is  not 
necessary  for  the  protection  of  trade  that  it  should  exist 
Upon  that  principle,  it  would  equally  extend  to  any  ma- 
chinery lent,  though  not  lent  by  the  employer,  and  to 
which  it  has  been  decided  that  it  does  not  extend,  and 
because  the  whole  premises  out  of  which  the  rent  issued 
might  be  exclusively  occupied  and  entirely  filled  by  the 
machinery  for  which  the  privilege  is  claimed. 

Judgment  for  the  avowant. 
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PooLEY^  Assignee  of  Syer,  a  Bankrupt,  against 

Millard. 

nPROVER.    Notice  of  disputing  the  petitioning  ore-  if  a  sufficient 

ditor's  debt.    At  the  trial  before  Gaselee  J.  at  the  P^ti^onjng 

creditors 

last  Norfolk  assizes,  it  appeared  that  Syer's  commission  debt,  (e.g.  on 

was  dated  7th  of  Sept.  1828,  and  that  he  was  declared  exclJLVfor 

a  bankrupt  on  the  17th  of  Sept.    The  plaintiff  was  the  66/.  and  70/.) 

petitioning  creditor,  and  had  sold  goods  to  the  bank-  proy^ata 

rupt,  for  which  two  bills  had  been  given.  The  solicitor  to  ^^^^K  o' 
...  ,  commission- 

the  commission  proved,  that  at  the  first  private  meeting  ers  of  bank- 

a  bill  of  exchansre  for  66/.  drawn  by  plaintiff  on,  and  'JP*'  ^^^ 

^  •'  *^  '  ^         thereupon 

accepted  by  St/er,  was  produced  before  the  commission-  declare  the 
ers  in  proof  of  a  debt  due  from  Syer  to  the  plaintiff.  bJI^SJuptT  the 
Another  similar  bill  for  70/.  was  produced  to  and  exa-  subsequent 
mined  by  the  commissioners  at  the  same  meeting.  After  |,m  a£fords  no 

the  plaintiff  had  left  the  room  it  was  seen  on  the  table  ground  to 

'  .  impuni  the 

at  which  the  commissioners  sat.    The  room  was  after-  commission  in 

wards  searched  for  it,  as  was  the  plaintiff's  house,  with-  f °  action  by 

.     .  .        .  .       .  the  assignee 

out  success.     The  plaintiff  having  indorsed  this  bill  to  for  conver- 

the  witness  in  July,  on  the  4th  of  Sept.  Syer  committed  SJ^ionffiMto" 
an  act  of  bankruptcy.  On  the  5th  of  Sept.  the  bill  was  the  estate, 
returned  to  the  witness  by  his  banker.  He  struck  out 
his  indorsement,  and  gave  the  bill  back  to  the  plaintiff, 
who  paid  him  the  amount  on  the  same  day.  One  of  the 
commissioners  proved  that  both  bills  were  produced  be- 
fore them ;  that  they  marked  both,  and  declared  Syer 
a  bankrupt  on  the  debt  so  proved.  Secondary  evidence 
of  the  signature  of  the  parties  to  the  bill  for  70/.  was 
then  admitted.  It  was  objected  at  the  trial,  1st.  That 
there  was  no  evidence  of  a  petitioning  creditor's  debt  to 
support  the  commission,  because,  though  the  lost  bill 
would  constitute  a  good  debt  against  the  bankrupt  in 
the  hands  of  a  bofid  Jide  holder,  the  plaintiff  could  not 
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1831.        sue  the  bankrupt  upon  it.    2dly,  That  secondary  evi- 
PooLiY       dence  of  a  lost  bill  was  not  admissible.    The  plaintiff 

«•  had  a  verdict. 

Millard. 

B.  Andrews  having  obtained  a  rule  for  a  new  trial  on 
the  above  points, 

Kelly,  Gunning,  and  Palmer  now  shewed  cause. — A 
sufficient  petitioning  creditor's  debt  was  proved  by  le- 
gal evidence  to  exist  at  the  date  and  suing  forth  of  the 
commission.  Then  will  that  commission  be  destroyed 
by  failing  to  prove  that  debt  to  exist  at  the  time  the 
action  was  brought  by  the  assignee  ?  If  any  subsequent 
occurrences  in  respect  of  that  debt  related  back  to  the 
grant  of  the  commission,  so  as  to  invalidate  it,  the  com- 
missioners and  all  persons  acting  under  its  author- 
ity would  become  trespassers  ab  initio.  In  Exparte 
Douthat{a),  it  was  held,  that  a  bill  drawn  by  the  bankrupt 
in  favour  of  a  creditor,  formed  a  good  petitioning  credi- 
tor's debt  before  it  was  due  or  presented  for  acceptance  : 
though  subsequently  to  the  commission  the  bill  had  been 
duly  presented  and  paid  by  the  acceptors.  The  only 
question  is,  Was  there  a  good  petitioning  creditor's  debt 
at  the  time  the  commission  issued  ?  Stat.  6  G.  4.  c.  16. 
s.  15.  enacts  that  no  commission  shall  be  issued,  unless 
the  single  debt  of  such  creditor  petitioning  for  the  same 
shall  amount  to  100/.  or  upwards ;  but  it  does  not  im- 
pose a  necessity  that  the  bankrupt  shall  continue  in- 
debted, so  as  at  all  times  to  be  liable  to  an  action.  So 
by  section  24,  the  commissioners  on  proof  made  before 
thtm  of  the  petitioning  creditor's  debt,  and  of  the  act 
of  bankruptcy,  shall  thereupon  adjudge  such  person 
bankrupt.  The  question  is,  not  what  debt  now  exists, 
but  what  then  existed.     There  is  no  case  to  prove  that 

i^a)  4  B.  6c  A.  67. 
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a  commission  once  good  can  be  made  bad,  except  by  1831; 
supersedeas.  No  one  could  sue  the  bankrupt  on  this  ^^Xr 
bill  but  the  plaintiff,  the  subsequent  indorsement  being  «• 

struck  out  (a).  Secondary  evidence  of  the  bill  was  pro- 
perly admitted  for  a  collateral  purpose,  after  proof  of  the 
searches  made.  A  shop  debt  of  170/.  due  from  Syer  to 
plaintiff  was  also  proved. 

B.  Andrews  contra.  —  The  evidence  of  the  shop  debt 
was  inadmissible  to  support  the  petitioning  creditor's 
debt,  which  at  the  trial  was  rested  on  the  bills.  The 
sale  of  goods,  which  formed  the  consideration  for  the 
bills,  was  only  proved  to  shew  the  dealings  between  the 
parties  and  the  sale  to  Syer. 

Piersony.  Hutchinson  {b),  and  Hansard  v.  Robinson(c), 
shew,  not  only  that  the  acceptor  cannot  be  sued  on  a 
bill  lost  before  paid,  but  that  secondary  evidence  of  it 
cannot  be  given,  for  the  acceptor,  paying  the  bill,  has  a 
right  to  the  possession  of  it  for  his  own  security.  Here 
the  bill  being  given  for  goods  sold  to  Syer  by  the  plain- 
tiff, the  loss  of  the  bill  would  prevent  the  plaintiff  from 
suing,  either  on  it,  or  for  the  price  of  the  goods.  Clutmr 
pion  V.  Terry  (d).  The  plaintiff,  as  assignee,  was  bound  to 
prove  the  petitioning  creditor's  debt  by  the  same  evi- 
dence which  would  be  necessary  in  an  action  against  the 
bankrupt,  per  Buller  J.  in  Abbot  v.  Plumbe.  (e) 

Per  Curiam, —  In  that  case  the  acknowledgment  of 
the  party  was  held  inadmissible  to  prove  the  execution  of 
his  bond,  for  the  purpose  of  proving  a  debt,  without  the 
testimony  of  the  subscribing  witness.  Now  a  plaintiff 
might  be  able  to  prove  the  existence  of  a  debt,  though 
he  might  be  unable  to  recover  it  at  law ;  for  instance, 

(a)  See  2  Campb.  214.  n.  ib)  2  Canipb.  211. 

(e)  7  B.  &  Or.  90.  {H)  3  Brod.  &  B.  295. 

(«)  Dnugl.  216. 
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1831.  io  aa  action  on  a  lost  bill,  because  he  could  not  deliver 
up  the  biHt  saed  on.  If  a  party  sues  on  a  bill  lost  since 
his  action  brought,  he  is  shewn  to  be  precluded  by  his 
own  negligence  from  recovering,  because  the  defendant 
was  entitled  to  a  return  of  the  bill  or  an  indemnity,  and 
the  plaintiff  is  driven  to  equity  to  recover  it  as  a  legaT 
debt,  in  order  that  that  Court  may,  as  it  can,  give  a  good 
indemnity.  If  an  instrument  is  lost,  parol  evidence  is 
let  in.  Here  the  plaintiff  has  proved  that  at  the  time  of 
suing  out  the  commission,  a  legal  debt  existed,  though 
such  debt  could  not  be  recovered  in  an  action  at  law, 
calling  on  the  party  to  pay  the  debt.  But  in  this  case 
the  plaintiff  is  only  called  on  to  support  the  commission. 
May  not  the  bankrupt  himself  have  an  interest  in  the 
commission  going  on,  in  order  to  obtain  his  certificate^ 
and  should  that  object  be  defeated  by  the  neglect  of 
the  petitioning  creditor?  In  Ex  parte  Douthat,  no  claim 
by  a  third  party  could  arise  against  the  bankrupt,  whereas 
here  the  jus  tertii  arises,  for  an  innocent  future  holder 
might  sue  the  bankrupt,  though  the  petitioning  creditor 
could  not,  but  would  be  compelled  to  prove  under  the 
commission  (a)  ;  the  bankrupt  perhaps  might  apply  for 
a  supersedeas,  if  indemnity  was  not  given  against  such 
an  action.  Thus,  though  it  never  ceases  to  be  a  legal 
debt,  it  can  only  be  recovered  in  a  Court  of  Equity, 
which  can  decide  on  the  suiHciency  of  the  indemnity. 

Rule  discharcred. 

D 

(a)  6  6. 4.  c.  16.  i.  8. 


IN  THE  First  Year  op  WILLIAM  IV.  336 

1831. 


Chambers  the  Elder,  against  Bbrnasconi  and 

others. 

ASSUMPSIT  for  money  had  and  received.    This  SkmiU,  a 

action  was  brought  against  the  defendants,  to  try  ^nuido^o^ 
the  validity  of  a  commission  of  bankrupt  issued  against  sn  wmti^waA 
the  plaintiff  on  19th  November  1826,  under  which  they  where  it  oe- 

had  acted  as  assignees.     The  plaintiff  and  his  son,  ^^^'^^"iS^ 

Dv  a  sDenlTs 
bankers  in  Bomt-sireet,  stopped  payment  in  November  oilier  at  the 

1824.    A  letter  of  license  granted  to  the  plaintiff  in  ^^J^  ^^^ 

that  year  was   revoked  on  the  9th  November   1826.  b^rhirnhnme- 

He  had  been  arrested  in  June  1826,  at  Paddmgton,  2b^«o£l 

but  his  witness  deposed,  that  he  was  never  arrested  sod  there 

there,  except  on  that  occasion,  and  that  he  was  not  ooune  of 

there  on  the  9th  November  in  that  year.    The  bail  bond  l>usineM,  is 

.  ooteTideooe 

given  in  June  described  the  plaintiff  as  of  PocUmg^oir.  ofthe  place  of 

The  committee  for  investigating  plaintiff's  affairs  had  JJ^^J^JSj' 
opened  an  office  at  No.  1 1,  South  Moltonrstreet,  to  which  death,  in  an 
place  the  plaintiff's  books  and  papers  had  been  taken  in  tween  third 
November  1824,  in  order  to  wind  up  the  accounts  ofthe  persona, 
firm.    Till  the  letter  of  license  was  revoked,  the  plaintiff 
attended  there  daily.    The  plaintiff  was  arrested  on  9th 
November  1826,  and  whether  at  South  Molton^treet  or 
at  his  cottage  at  Maida  Hill,  Paddington,  where  his  fii- 
mily  resided,  became  a  material  question  in  order  to  the 
establishment  of  a  specific  act  of  bankruptcy,  viz.  keep- 
ing house,  and  denying  himself  to  creditors  at  Paddinf^ 
ton,  relied  on  by  the  defendants.    Witnesses  were  called 
by  the  plaintiff  in  reply  to  contradict  the  defendant's  case 
as  to  this  point.    It  was  proved  by  the  defendants  that 
a  few  days  after  the  commission  issued,  and  before  the 
time  for  surrender,  the  plaintiff  procured  an  extraordinary 
meeting  of  his  creditors,  to  get  protection  firom  arrest, 

♦  z  6 
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1831.       and  negociated,  though  ineffectually,  for  the  choice  of 

CbTnbers     particular  creditors  to  be  assignees  (a).    The  younger 

^*  Chamber^  obtained  his  certificate  under  the  commission. 

Bbrnasconi       _      ,__^     -  ,    .      ./«  /•    ,.  .  1 

and  Others.  In  1829  the  plaintiff  gave  notice  of  disputing  the  com- 
mission,  and  petitioned  the  Chancellor  to  supersede  it 
without  success. 

At  the  trial  before  Lord  Lyndkurst  C.  B.  at  the  sittings 
after  last  Hilary  term,  a  trading  by  the  plaintiff  after 
November  1825,  was  proved  by  the  defendants.  In  order 
tQ  establish  the  act  of  bankruptcy  by  an  absenting  at 
Paddingtfm,  the  officer  who  arrested  the  plaintiff  on  the 
9th  Nwember  being  dead,  his  follower  swore  that  that 
arrest  took  place  at  Paddmgtan.  The  plaintiff,  in  order 
to  establish  the  arrest  to  have  been  in  South  Molton^street, 
ofiered  in  evidence,  from  the  files  of  the  office  of  the  un- 
der-sheriff of  Middlesex,  a  paper  writing,  or  certificate, 
annexed  to  the  writ  of  9th  November,  purporting  to  be 
signed  by  the  deceased  officer,  Wright,  and  addressed  to 
the  undeiHsheriff  of  Middlesex,  as  follows : 

''  9th  November  1825. 
^'  I  arrested  Abraham  Henry  Chambers,  the  elder 
only  (Jb\  in  South  Moltou'Street,  at  the  suit  of  William 
Brereton.  "  Thomas  Wright.'' 

The  acting  under-sheriff  for  Middlesex  proved  that, 
diough  it  was  sufficient  for  the  sheriff 's  return,  that  the 
arrest  was  within  his  jurisdiction,  except  in  cases  of  res- 
cue. Inhere  the  place  of  rescue  was  stated  in  the  retum(c), 
y^  that,  by  the  course  of  the  office,  the  officer  was  re- 
quired, immediately  after  the  arrest,  and  before  taking  a 
bail  bond,  to  transmit  to  the  sheriff's  office  a  memoran 


(a)  See  Like  t.  Ho»e,  and  another,  6  Eip.  20. 

(ft)  Tbe  writ  biTiDg  been  agtinit  tbe  plaietifT  and  bis  sod. 

(c)  Tidd's  Fomis,  6th  ed.  125. 
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dum  or  certificate  of  the  arrest,  and  that  for  the  last 
few  years  an  account  of  the  place  where  the  arrest  took 
place,  had  been  also  required  from  them.  On  these 
memoranda  when  filed  in  the  sherifiTs  ofHce,  the  officer 
and  his.  sureties  are  charged  by  the  sheriff,  in  cases  of 
escapes,  rescues,  &c.  and  returns  of  cepi  corpus,  &c. 
to  writs  are  made  thereon.  The  plaintiff^s  counsel 
contended  that  this  memorandum,  as  made  by  the  officer 
at  the  time,  charging  himself  and  his  sureties  to  the 
sheriff,  was  evidence  for  the  other  purpose  of  proving  the 
place  of  arrest  The  Lord  Chief  Baron  admitted  the 
paper  in  evidence.  It  was  contended  for  the  defendants 
that  the  plaintiff  was  estopped  from  disputing  his  com- 
mission by  his  conformity  thereto  in  the  acts  above  de- 
tailed. The  plaintiff  had  a  verdict  negativing  the  act 
of  bankruptcy  relied  on  by  the  defendants. 


1831. 


GBANBEmf 

V. 

Bbrnasooii 
uidOtlMffs. 


Sir  James  Scarktt  having  obtained  a  rule  for  a  new 
trial,  on  the  above  (among  other)  grounds, 

Campbell,  Follett,  and  Butt,  shewed  cause. — ^This  is  a 
written  declaration  of  a  fact  made  by  a  person  since  de- 
ceased, against  his  interest,  when  that  fact  was  not  in 
dispute,  he  being  peculiarly  cognizant  of  the  fact  in 
the  course  of  his  business,  and  is  therefore  admissible, 
though  he  does  not  thereby  charge  himself  with  the  re- 
ceipt of  money,  that  being  only  one  species  of  interest. 
Thus  the  declarations  of  deceased  tenants,  as  to  the  per- 
sons of  whom  they  hold  their  estates,  are  evidence  of  sei- 
sin by  the  latter ;  Uncle  v.  Watson  (a).  Similar  declar- 
ations have  been  admitted  to  shew  what  was  parcel  of 
the  estate   held ;    Dames  v.  Pierce  (6).     Declarations 


(a)  4  Taunt.  16.     See  alio  Doe  d,  Buggmlfy  v,  Jouits,  1  CuDp.  S67. 
Dm  </.  Human  v.  Petii,  5  B.  &  A.  223. 

(h)  2  T.  R.  53.     Do€  (f.  Johnson  r.  Earl  Pembroke,  11  East,  501 ;  Dtm- 
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1881.        whereby  deceased  ^rsons  charge  themselves  with  the 

ChTmbsics     '^^^'P'*^  of  moneyy  are  evidence  to  prove  the  surrounding 

«•  circumstances,  the  fact  of  receipt  itself  being  often  im- 

B««llA«C01ffI  .      1  r«,  1  .  ,    .     1  ,  1 

aad  oihen.  piatenal.  ThuSy  rentals  in  which  a  deceased  receiver 
charges  himself  with  specified  sums,  are  evidence  to  shew 
for  what  particular  tenure,  or  in  what  right  the  money 
was  received  (a).  Then,  whether  or  not  it  is  the  prac- 
tice to  have  the  place  inserted  in  the  certificates  of  ar- 
rest, is  immaterial,  for  the  entiy  is  admissible,  if,  at  the 
time  of  making  it,  it  was  against  the  interest  of  the  party 
making  it ;  the  question  being,  what  would  have  been 
the  effect  of  the  document  at  the  time  it  was  >vritten,  in 
furnishing  evidence  against  the  party  making  it;  not 
what  effect  it  has  at  the  time  of  the  action  brought.  In 
Barry  v.  Bebbingion  (6),  on  a  question  of  soil  and  free- 
hold, a  steward's  private  book  was  received  in  evidence, 
containing  entries  of  sums  received  by  him  on  account  of 
the  former  owner,  for  trespasses  to  the  locus  in  quo. 
Champneys  v.  Peck  (c)  is  a  strong  case  where  an  indorse- 
ment made  in  the  course  of  business,  by  a  deceased  clerk, 
on  a  copy  of  an  attorney's  bill,  was  admitted  as  evidence 
of  the  delivery  of  the  bill.  Before  Middleton  v.  Melton  (d) 
it  was  doubted  whether  a  private  entry,  uncommunicated 
to  the  world,  would  affeet  a  party  making  it^  because  as 
its  appearing  at  all  was  not  originally  contemplated,  it 
did  not,  therefore,  necessarily  militate  against  the  par- 
ty's interest.  But  in  that  case  entries  in  a  private  book, 
kept  by  a  tax  collector,  not  in  the  course  of  office,  but 
for  pei*sonal  convenience,  were  admitted  against  a  surety, 

clf  r.  Hancock,  IS  Price,  226;  M'Clell.  51,  S.  C.  were  cited  to  that 
point.  Bat  BeyJcy  B.  diitiogaisbed  tbe  firtt  m  a  cue  of  pedigree,  «Bd  the 
oilier. as  one  of  paroebial  oaatom,  in  which  repotation  was  admissible  in 
evidenoe. 

(a)  Harpur  t.  Brooke,  1  Phill.  Et.  ch.  7.  s.  7  ;  3  Woodd.  L.  SS2. 

(6)  4  T.  R.  615.    See  fFywi  t.  TyrwhiH,  4  B.  &  A.  376. 

(c)  ISUrk.  C.N.  P.404. 

(<f)  oB.&c.sir. 
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as  made  against  his  interest  in  acknowledging  the  re-  1831. 
ceipt  of  money  to  which  he  would  otherwise  have  a  CHAiiiBBEt 
claim. — [Lord  Lyndhurst,  C.  B.  In  Warren  d.  Webb  v.  ^  •. 
GrenviUe  (a),  the  debt  book  of  a  deceased  attorney,  con-  and  otk^n. 
taining  charges  for  business  done  in  suffering  a  recovery, 
which  charges  were  marked  *^paid"  was  admitted  in  evi- 
dence, and  the  case  was  recognized  in  Midd/eton  v.  Mel- 
ton (6).  In  Short  v.  Lee  (c)  an  entry  by  a  deceased  tithe 
collector,  in  his  private  book,  was  received  to  shew  the 
collateral  fact  of  occupation  of  a  particular  house,  and 
not  merely  to  shew  the  fact  of  payment.  So  in  Higham 
V.  Bidgway  (d)  the  entry  by  a  man-midwife,  marked 
**paidy^  having  been  made  against  the  interestof  the  party 
at  the  time,  was  admitted  not  merely  to  prove  the  facts 
of  payment,  or  attendance  on  the  mother,  but  to  shew 
the  precise  day  of  the  party's  birth.  By  parity  of  rea- 
soning, the  entry  would  have  been  evidence  of  the  place 
of  birth,  if  mentioned,  and  material.  Where  a  consignee 
of  goods  brings  trover  against  a  stranger,  a  bill  of  lading, 
consigning  goods  to  plaintiff,  would  be  evidence  for  him 
after  the  death  of  the  master,  if  signed  by  him  in  the 
usual  form,  so  as  to  charge  himself  with  them,  Haddow 
V.  Parry  (a).  This  certificate  was  given  in  the  common 
course  of  business,  in  order  to  guide  the  sheriff,  if  other 
writs  came  in  to  be  executed  against  the  same  party,  and 
would  have  been  evidence  against  the  officer  in  an  action 
on  his  bond  to  the  sheriff.  —  [Lord  Lyndhurst,  C.  B. 
How  is  the  entry  against  the  interest  of  the  officer,  if  he 
has  the  prisoner  in  custody  ?  For,  in  that  case,  he  is 
always  amenable  for  an  escape  before  bail  bond  given.] — 
This  certificate  estops  the  officer  from  returning  nan  est 
inventus,  and  fixes  him  as  having  made  an  actual  arrest. 
It  would  also  be  useful  where  the  writ  contained  no  non 

(a)  Stra.  IISS.  (b)  9  B.  &  C.  317. 

(e)  2  Jao.  &  W.  464.  (d)  10  East,  109. 

(«)  S  TaoDt.  SOS.     Per  Lawrtmm  J.  See  10  B.  &  C.  S27. 
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1831.        omittas  clause.    This  evidence  is  wholly  untainted  with 

Chambers     suspicion,  being  made  at  a  time  when  there  could  be  no 

„     *•  prospect  of  the  present  question.    Whereas  viva  voce 

aad  otiien.     testimony  IS  exposed  to  all  the  accidents  of  prejudice, 

management,  and  present  interest,  in  the  event  of  a 

trial. 

On  the  second  point  it  has  been  already  held  in  K.  B. 
that  the  plaintiflTs  acquiescence  in  this  commission,  as 
here  proved,  does  not  amount  to  an  estoppel,  however 
strong  a  subject  of  observation  to  a  jury.  Bemascofd  v. 
Farebrother  (a),  Heane  v.  Rogers  (ft). 

Sir  James  Scarlett,  Pollock,  and  Hutchinson^  in  sup- 
port;^of  the  rule. — This  case  is  distinguishable  from  all 
those  cited.  Admissions  of  tenancy  are  evidence,  be- 
cause the  tenant  may  explain  his  possession  by  shewing 
in  what  character  he  holds,  thus  qualifying  his  own  act, 
and  showing  it  to  be  done,  not  suo,  but  alio  jure. —  [Lord 
Lyndhurstj  C.  B.  Possession  being  prima  facie  evidence 
of  a  holding  in  fee,  such  admissions  cut  it  down  to  a  ten- 
ancy for  years,  making  therefore  a  declaration  against  the 
interest  of  the  tenant.] — ^In  Warren  v.  GrenvUle  (c)  the 
question  was,  whether  there  was  a  good  tenant  to  the 
precipe  at  the  time  of  a  recovery  suflFered  by  a  remainder- » 
man  in  tail,  and  to  make  the  recovery  valid,  a  surrender 
of  her  estate  by  a  tenant  for  life  was  to  be  proved ;  the 
debt  books  of  an  attorney  in  which  such  a  deed  was 
charged  for,  and  the  money  acknowledged  to  be  re- 
ceived, were  admitted.  Lord  Mafisfieldy  in  Goodtitle  v. 
Duke  of  ChandoSf  (d)  in  commenting  on  the  case,  said  a 

"  (a)  10  B.  &  C.  551.     Hil.  1830. 

(6)  9  B.  &  C.  577  ;  and  sec  the  jodgment  of  BayUy  J.  S.  C.  p. 586.  5e# 
Jferetr  t.  Wis*,  S  Esp.  210 ;  WaUoa  w.  Waee,  5  B.  &  C.  15S  ;  lAkg  t. 
Howe  and  another,  6  Esp.  20  ;  Clarke  t.  Clarke  and  another,  6  Esp.  61. 

(e)  Sirs.  1129. 

((f)  2  Barr.  1072. 
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receipt  had  been  given  upon  the  bill  which  contained  the 
articles  for  drawing  and  engrossing  the  surrender,  so 
that  there  was  positive  proof  of  an  actual  surrender." 
The  simple  fact  of  payment,  combined  with  the  other 
circumstances,  is  admitted  to  shew  the  nature  of  the 
business  done.  Again,  an  entry  of  the  receipt  of  rents 
by  a  party  entitled  to  a  particular  estate  for  life,  with  a 
power  to  lease,  "  reserving  the  ancient  rents,"  is  evidence 
for  the  tenant  in  tail,  that  the  rent  so  acknowledged  was 
the  ancient  rent  (a);  so,  wherein  the  book  of  a  court 
leet  a  fine  is  marked  as  "  paid,"  it  is  proof  that  the  party 
was  present;  for,  in  both  the  latter  cases,  the  point 
to  which  the  evidence  is  directed  is  not  collateral,  but 
part  of  the  res  gesta,  and  with  the  surrounding  circum- 
stances, makes  one  entire  transaction.  But  if  proof  of 
collateral  circumstances  unconnected  with  the  transac- 
tion, could  be  received,  proof  of  what  was  said  at  the 
time,  e.  g.  an  admission  of  the  debt,  or  of  who  was  pre- 
sent, would  be  admissible  if  written  down  by  the  officer. 
In  Higham  v.  Ridgway  (6),  which  went  to  the  extreme 
point,  when  the  book  was  produced  res  ^sa  locuta  est, 
it  being  the  only  evidence  producible,  and  the  juxta- 
position of  the  particular  entry  to  the  others,  shewed 
when  it  was  made.  The  whole  being  the  entry  of  a  man 
against  his  interest,  is  admissible  to  prove  not  only  the 
payment,  but  the  collateral  matter. —  [Lord  Lyndhurst, 
C.  B.  Suppose  non  est  inventus  had  been  returned  by  the 
sheriff,  this  memorandum  would  not  have  been  evidence, 
in  an  action  against  the  sheriff:  many  entries  are  inadmis- 
sible in  evidence,  though  against  the  interest  of  the  maker. 
Thus,  on  a  question  whether  a  man  had  been  tried  and 
convicted,  or  not,  a  letter  in  which  he  confessed  it^  could 


1831. 


CHAMBrns 
V. 
BBRNAflCOm 

and  Otben.' 


(a)  Dm  d,  Bruce  t.  RawUngt,  7  East,  279. 
(6)  10  East,  lOQ. 
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not  be  admitted  (a).  —  Bayley  B.  The  excepted  case  is 
where  a  subscribing  witness  to  a  deed  admits  on  his 
death-bed  that  the  deed  was  forged.] — A  steward's 
receipts  are  not  admitted  as  receipts,  but  as  making  him 
accountable  to  a  third  person.  Bills  of  lading  signed  by 
the  captain  are  evidence  of  ownership  of  the  goods 
between  third  persons  after  shipmept,  even  though  the 
captain  is  alive,  for  they  are  negotiable  instruments  prov- 
ing in  whom  the  propeily  is.  But  the  memorandum  in 
this  case  is  nothing  more  than  the  statement  to  the  she- 
riff by  his  officer  that  he  has  done  his  duty,  and  if  receiv- 
able against  the  sheriff,  as  evidence  of  the  arrest,  it  can- 
not be  admitted  as  such  between  third  persons,  where  a 
collateral  fact  foreign  to  the  ordinary  duty  of  the  officer, 
viz.  the  place  of  arrest,  is  alone  in  issue.  In  Salle  v.  Tho- 
mas (J))  prison  books  were  admitted  to  prove  the  time 
an  imprisonment  began,  but  not  the  cause  of  it.  Better 
evidence  of  the  place  of  arrest  might  have  been  adduced. 


Lord  Lyndhurst,  C.  B. — The  rule  for  a  new  trial 
must  be  made  absolute.  It  is  allowed  by  the  plaintiff^s 
counsel  that,  if  the  memorandum  made  by  the  sheriff's 
officer  on  the  occasion  of  arresting  the  plaintiff  on  the 
9th  November  was  improperly  admitted,  the  verdict  can- 
not be  supported,  and  we  are  of  opinion  that  the  prin- 
ciple here  contended  for  goes  much  beyond  that  of  the 
cases  cited,  in  which  evidence  of  written  declarations  of 
deceased  persons  was  thought  to  be  admissible.  The 
question  is  of  so  much  importance  that  it  should  be  put 
on  the  record  for  the  opinion  of  a  court  of  error. 

Bayley  B.  —  I  am  clearly  of  the  same,  opinion.     I 
doubt  very  much  whether,  if  this  instrument  could  be 


(a)  See  R%x  v.  Caatell  Careinion,  8  East,  77,  and  11  East,  309. 
(6)  3  B.  &  P.  188. 
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received  in  eridence  at  all,  it  would  be  admissible  to  1831. 
prove  the  additional  circumstance  of  the  place  where  the  c**^"^^^ 
arrest  occurred,  even  had  the  party  admitted  that  the  «• 

arrest  had  taken  place.  It  may  be  the  duty  of  the  offi-  aod  oai«M. 
cer  to  make  a  return  to  the  sheriff,  that  he  has,  in  point 
of  fact,  arrested  a  defendant,  but  it  is  not  a  necessary 
partrof  his  duty  to  state  the  place  where  the  caption  took 
place.  Such  a  statement  is,  in  my  opinion,  foreign  to 
the  duty  of  the  officer,  nor  is  the  sheriff,  in  general^ 
bound  to  make  any  such  statement  in  his  return  to  the 
writ  (a).  If  this  document  be  evidence  of  the  place  of 
arrest,  which  was  the  important  point  in  this  cause,  it 
might  be  contended  that  it  was  equally  evidence  of  any 
other  fact  which  the  officer  might  think  fit  to  introduce 
into  it ;  and  we  should  not  know  where  to  stop.  Keep- 
ing in  view,  then,  the  length  to  which  the  doctrine  con- 
tended for  would  extend,  I  am  of  opinion  that  this  doeu- 
ment  was  not  admissible  in  evidence  at  all.  The  case  is 
very  different  from  those  cited,  which  mostly  turn  on  the 
receipt  of  money ;  and  though  one  case  was  cited  which 
occurred  in  the  Common  Pleas,  as  to  deUvery  of  goods, 
yet  this  is  of  a  very  different  description.  The  princi* 
pie  acted  on  in  Higham  v.  Bidgway  (6),  Dae  d.  Reeve  v. 
Mobson  (c),  and  Middleton  v.  Melton  (d),  is  very  differ- 
ent. The  entry  in  each  of  those  cases  was  admitted,  on 
the  ground  of  being  against  the  interest  of  the  patty  at 
the  time  of  making  it  In  Higham  v.  Ridgway,  Lord 
JEUenborough  expressly  says,  that  the  entry  was  made  by 
the  party  to  his  own  immediate  prejudice,  when  he  had 
not  only  no  interest  to  make  it,  if  it  were  not  true,  but 
he  had  an  interest  the  other  way,  and  the  other  judges 
concurred  on  the  principle  thus  stated.  Again,  in  Mid^ 
dleion  v.  Mellon,  each  of  the  judges  distinctly  rests  his 

(a)  See  anie.  (6)  10  East,  109.  (c)  15  East,  S&. 

(d)  10  B.  &  Cr.  S17. 

A    A   2 
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decision  on  this  principle.  Now^  how  can  this  entry  be 
said  to  militate  against  the  interest  of  the  officer  ?  He 
has  a  duty  to  perform  in  taking  the  party  if  he  can, 
and  is  answerable  to  the  sheriff  for  neglect.  Here  he 
merely  says,  I  have  arrested  the  defendant  in  such  an 
action.  On  that  ground  I  think  that  this  document  is 
not  receivable  in  evidence^  and  that  the  rule  must  be 
absolute  for  a  new  trial. 


Garrow,  B.  concurred. 

BoLLAND,  B.  —  The  cases  cited  have  carried  the 
principle  contended  for  a  great  way^  but  it  must  not  be 
extended. 

Rule  absolute. 


After  verdict 
for  plaintiff, 
and  rule  made 
absolute  for  a 
new  trial,  de- 
fendant will 
not  be  allow- 
ed to  amend 
the  pleadings 
by  withdraw- 
ing the  gene- 
ral issue,  and 
pleading  spe- 
cial justificar 
tion. 


At  the  trial  the  plaintiff's  counsel  proved  the  receipt 
of  money  by  defendants  to  his  use,  and  there  rested  his 
case.  The  defendants'  counsel  then  proved  his  whole 
case  in  support  of  the  commission.  The  plaintiff's  coun- 
sel then  called  witnesses  to  contradict  the  act  of  bank- 
ruptcy relied  on  by  the  defendants^  and  had  the  general 
reply.  A  rule  had  been  obtained  by  defendants  for 
liberty  to  amend  the  pleadings,  by  withdrawing  the 
general  issue,  and  justifying  specially  under  the  commis- 
sion, on  payment  of  costs,  in  order  to  give  the  defend- 
ants the  reply  at  the  trial  (a).  The  Court  discharged 
the  rule,  saying  that  they  ought  not  to  give  one  party  any 
advantage  over  the  other  at  so  advanced  a  period  of  a 
cause  (b). 

(a)  See  Cotton  t.  James,  M.  &  M.  273. 

(b)  Parker  v.  Ansell,  2  Bla.R.  920.  S.P.  "  Tbe  intent  of  new  trials 
is  to  submit  the  same  qoestlons  to  tbe  cooaidcration  of  another  jarjr ;  bat 
this  motion  (viz.  bj  the  d^endant,  fur  leave  to  amend  bjr  striking  oot  tbe 
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Evans,  an  Infant,  suing  by   Prochein  Amy   Mary      April 2\. 

Lewis,  against  Davis. 

IVTOTION  for  a  rule  nisi  for  an  attachment  against  Attachment 
the  prochein  amy  for  non-payment  of  costs  pur-  mentofoorts 

suant  to  the  Master's  allocatur.    The  facts  were,  that  ^y  proekein 
''"•y- 

pleas  to  diiprore  which  plaintiff  bad  given  evidence)  would  be  to  varj  the 
qoeationa,  and  perhaps  in  the  very  point  whereon  the  plaintiff  chiefly  relies*" 
8.  C.  In  Oldemshaw  t.  ThompMon,  5  M.  &  S.  164,  the  defendant's  role  for 
withdrawing  the  plea  does  not  appear  to  have  been  made  absolute.  And  see 
Marrioti  t.  Litter,  2  Wils.  147. 

However,  amendments  have  been  allowed  after  nile  absolate  for  a 
new  trial,  in  the  following  oases,  on  the  motbn  ot  plaiutifft,  —  In  Tom^ 
Knmm  w.  Blaektmith,  7  T.  R.  1S2,  the  plabtiff  had  laid  his  damages  at 
1001.  instead  of  1000/.,  and  obtained  a  Terdiot  for  611/.  before  diseo- 
vering  the  mistake.  Leave  was  given  to  amend  the  declaration  by  insert- 
ing 1000/.;  hot  a  new  trial  was  granted,  to  give  opportunity  to  the  de- 
fendant to  make  a  new  defence,  as  he  might  have  gone  to  trial  before, 
relying  that  no  damages  beyond  100/.  could  be  recovered  against  him.  In 
Halkead  v .  Abrakaau,  S  Taunt*  81,  a  like  indulgence  was  granted,  the  va- 
riance in  the  declaration  being  four  instead  of  three  doaen  chairs,  as  in  the 
bond.  Halkmd  v*  Abrahams  was  cited  ineffectually  in  Brown*  v.  Knill, 
S  Brod.  &  B.  S97.  There  a  plaintiff  had  been  nonsuited  for  a  variance  in 
stating  a  qualified  covenant  to  be  absolute,  and  amendment  was  refused  oo 
payment  of  costs.  Park  J.  asking  why  the  party  was  to  be  deprived  of  the 
benefit  to  which  he  had  become  entitled  by  the  other's  laches.  The  plaintiff 
was  left  to  his  remedy  by  fresh  action.  In  WiOiamtr,  Pratt,  5  B.  &  Aid.  896, 
afler  nonsuit  for  a  trifling  variance  between  the  declaration  and  the  instm- 
ment  produced,  HaUuad  v.  Ahrahama  was  relied  on,  and  plaintiff  was  al- 
lowed to  amend  his  declaration  on  payment  of  costs,  defendant  being  left 
to  plead  ds  novo  or  demur.  It  may  be  observed,  that  in  both  the  latter 
oases  a  Judge  at  Nisi  Prins  would  now  have  express  power  to  amend  the 
record,  under  0  6. 4.  c  15. 

In  Holland  v.  Hophina,  2  B.  &  P.  246,  the  terms  of  payment  of  all  costs 
were  imposed  on  the  plaintiff,  in  order  to  the  amending  a  bill  of  particolara 
before  a  new  trial.  In  Hooper  v*  Mantle,  M*Lell.  S88,  13  Price,  7S6, 
S.  C,  the  plaintiff  havbg  obtained  a  verdict,  a  rule  for  a  new  trial  was  af- 
terwards made  absolute,  and  plaintiff  was  allowed  to  amend,  in  order  to 
prevent  a  nonsuit  for  an  apparent  variance. 
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a  Welsh  court  of  great  sessions  had  made  the  order  for 
payment  of  costs  by  the  infant  plaintiff.  A  motion  was 
afterwards  made  in  this  court  for  a  rule  viisi  for  an  at- 
tachment against  the  infant  for  non-performance  of  that 
order.  The  present  rule  was  granted  on  affidavit  of  per- 
sonal service  of  the  former  rule  on  theprochdnamy,  and 
of  a  personal  demand  of  the  costs  from  her^  shewing 
her  at  the  same  time  the  Master's  allocatur ;  and  was 
afterwards  made  absolute,  no  cause  being  shewn,  (a) 


April  21, 


CoMMELiN  V.  Thompson. 


Delivering 
paper  books. 


T\EMURRER  to  replication.  Joinder  in  demurrer. 
No  argument.  Joihua  Evans,  for  the  plaintiff,  moved 
for  judgment;  but  the  defendant  not  having  delivered  his 
paper  books  to  the  two  junior  Barons,  the  motion  was 
refused.  (6) 

On  a  subsequent  day  the  motion  was  granted, 
paper  books  having  since  been  delivered  by  plain- 
tiff on  behalf  of  defendant  to  the  two  junior  ba- 
rons, (c) 


(a)  Tidd,  9th  edit.  100.    2  Archb.  Pr.  155. 

(6)  HoweTer,  Rex  w,  Fornum,  11  Pri.  161.  it  ao  aothoritj,  that  in  ease 
of  aaoh  neglect  the  Court  woold  gif  e  jodgment  against  defendant. 

(c)  See  Reg.  Gen.  Trin.  T.  1831,  po»t.  Since  the  appointment  of  a  fifth 
judge  in  each  court  of  Wettminster  Hall,  it  teemt  necesaarj  to  delifer  a 
fifth  paper  book,  and  it  maj  probably  be  considered  jost  that  the  partj 
demurring  should  delirer  it. 
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In  Re  Outlawry  of  Nathaniel  Hinde,  Clerk.  April 21, 

ARCHBOLD  moved  for  a  rule  why  a  writ  of  seques-  Practice — 
trari  facias  should  not  issue,  directed  to  the  Bishop  issuing  ae-  °' 

of  Lichfield  and  Coventry y  to  sequester  the  profits  of  two  questration 
%        n  ri-jirj  •  -1  n  ^^  outlawry 

benetices  ot  the  detendant,  situate  in  the  counties  of  of  beneficed 

Stafford  and  Salop,  upon  a  judgment  of  outlawry  against  ^1®'^- 
him  in  K.  B.  Special  writs  of  capias  utlagatum  had 
issued  at  suit  of  the  same  plaintiff  directed  to  the  same 
sheriffs,  commanding  them  to  inquire  by  a  jury  what 
goods  and  chattels  the  defendant  had  at  his  outlawry 
or  afterwards,  and  to  extend  and  appraise  them  accord- 
ing to  their  true  value,  and  to  take  them  into  the  she-' 
riffs  hands,  and  keep  them  safely  so  as  to  answer  to 
the  king  the  value  and  issues  thereof.  The  respective 
sheriffs  returned  the  inquisitions  made  under  these  writs 
into  the  treasury  of  K.  B.,  and  stated  thereby  that  defen- 
dant had  no  goods  or  chattels,  or  any  lay  fee  in  the  baili- 
wick whereof  the  sheriffs  could  cause  to  be  made  the  debt 
and  damages  or  any  part  thereof;  but  that  the  defend- 
ant had  a  benefice  in  each  county,  and  within  the  dio- 
cese of  Lichfield  and  Coventry »  The  writs  of  capias  utla- 
gatum  with  the  returns  remaining  filed  with  the  filazer 
of  K*  B.  (a),  transcripts  thereof  were  filed  in  Exche- 
quer. The  profits  of  the  benefices  vesting  in  the  crown 
on  the  return  of  the  inquisitions  to  the  writs  of  capias 
utlagatum  are  paid  into  the  treasury.  Thus,  writs  in 
the  nature  of^e^i/e^/rariyocia^  to  the  bishop  are  required, 
and  the  bishop  will  provide  for  performance  of  the  duty. 
Tlie  Master  having  mentioned  a  similar  case  to  the 

(a)  See  1  Salk.  352.  Ftuacharly  v.  Baldo.     Com.  Dig.  tit  Record  (G). 
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1831.        Ciourt,  where,  on  reading  the  proceedings  to  outlawry,  a 
Id  Re  HiNDE.   ^^^^  motion  had  been  granted, 

ITie  Court  granted  the  rule,  saying,  one  rule  and  one 
writ  of  sequestrari  facias  were  sufficient,  there  being  only 
one  suit  and  one  debt  Though. two  inquisitions  had 
been  rendered  necessary  by  the  situation  of  the  benefices 
in  different  counties,  the  bishop  as  diocesan  had  power 
over  both. 


Marshall  and  Others,  Executors  of  Salpord,  against 

Broadhurst. 


A  testator 
haTuig  con- 
tracted to 
build  a 
wooden  gal- 
lery, died  be- 
fore any  of 
the  work  was 
done.    His 
executors 
completed  it 
after  his 
death.    Held 
that  they  were 
entitled  to  sue 
for  work,  la- 
boar,  and  ma- 
terials, found 
by  them  as 
executors;  for 
the  sum  to  be 
recovered 
would  be  as- 
sets. 


J  S  SUMP  SIT.  First  count,  for  work  and  labour  by 
testator  in  his  lifetime.  Second  count,  for  goods 
sold  by  plaintiffs  as  executors.  Third  count,  for  work 
and  labour  and  materials  found  by  plaintiffs  as  execu- 
tors. Plea,  general  issue.  At  the  trial  at  the  last 
Cheshire  assizes,  before  Tindal,  C.  J.,  it  appeared  that 
the  testator  had  been  employed  by  the  defendant  to 
construct  a  wooden  gallery  required  for  a  public  dinner ; 
but  that  none  of  the  work  was  executed  till  after  the 
testator's  death. 

The  Chief  Justice  thought  the  plaintiffs  could  not 
recover  for  work  and  labour  as  executors,  and  doubted 
whether  the  contract  survived  to  them,  or  whether  they 
could  take  on  them  the  trade  and  business  of  the  tes- 
tator, so  as  to  execute  his  contracts;  but  permitted  a 
verdict  to  be  taken  for  the  plaintiff  on  the  count  for  ma- 
terials found  by  the  plaintiffs  as  executors,  as  the  value 
of  those  materials  would  be  assets  of  testator ;  giving 
leave  to  the  defendant  to  move  for  a  nonsuit. 


■^^  ^ 
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Uoyd  now  moved  accordingly.     These  materials  were        1831- 
employed  in  work  and  labour  which  the  executors  las     ji^rjhall 
such  could  not  execute.    Articles  used  in  a  work  belong      "<i  others 
to  the  party  furnishing  them^  till  it  is  executed.    The  BaoADHURfT. 
third  count  is  on  an  entire  contract  to  do  several  things, 
viz.  to  perform  work  and  labour  and  find  materials. 
Cotterill  v.  Apsey.  (a)     That  case  shews  that  a  claim 
for  materials  found,  cannot  be  recovered  on  a  count  for 
goods  sold.     The  executors^  duty  is  to  get  in  the  debts, 
sell  the  stock,  8cc. ;   but  if  they  are  competent  to  carry 
on  undertakings  contracted  for,  to.  be  performed  by  the 
testator,  their  power  will  equally  apply  to  works  of  a 
magnitude  sufficient  to  exhaust  the  whole  of  any  pro- 
bable assets.    The  contract  here  was  personal  with  the 
testator,  and  does  not  extend  to  the  executors,  so  as  to 
enable  them  to  continue  it  after  his  death. 

Lord  Lyndhurst  C.  B. — Is  there  any  authority  for 
the  position,  that  executors  may  not  legally  go  on  with 
the  performance  of  contracts  of  their  testator,  left  half 
executed  by  him,  as  far  as  his  assets  extend  ?  The  na- 
ture of  this  undertaking  is  very  different  from  that  of  an 
author,  who  undertakes  to  compose  a  work,  and  dies  be- 
fore completing  it ;  that  being  an  undertaking  merely 
personal  in  its  nature,  and  which  by  the  intervention  of 
the  contractor's  death  becomes  impossible  to  be  per- 
formed. 

Bayley  B. — If  a  builder,  having  contracted  to  build 
a  house,  dies,  leaving  it  half  built,  can  he  be  paid  pro 
tantOy  or  are  his  executors  bound  to  carry  it  on  ?  They 
may  become  chargeable,  if  they  do ;  but  on  the  other 
hand,  the  testator's  assets  in  their  hands  may  be  made 
liable  for  the  breach  of  his  contract.     At  all  events,  they 

(a)  6  Taunt.  324.  1  M tnb.  681.  S.  C. 
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1831.        may  sue  for  the  testator's  materials,  supplied  by  them^  for 

^-^-'*''       the  work  he  contracted  to  perform.    If  a  testator  cod- 
Marshall  i*       .  . 
and  Others      tracts  foT  himself  and  his  executors  to  build  a  house,  they 

BROADHuasT.    would  clearly  be  liable ;  but  if  those  words  are  not  used, 

and  yet  they  complete  the  house  he  undertook  to  build^ 
they  might  sue  for  the  work  and  labour  as  done  by 
them  qud  executors,  and  the  money  recovered  would  be 
assets.  Now,  if  the  money  when  recovered  would  be 
assets,  a  plaintiff  may  sue  as  executor.  Ord  v.  Fen- 
wkk.  (a)  Here,  the  testator's  contract  being,  that  cer- 
tain wood  work  should  be  erected ;  the  executors  might 
procure  it  to  be  done  and  pay  the  workmen.  Cowett  v. 
Watts  (6)  establishes  that  money  recovered  in  this 
action  for  materials  found,  would  be  assets.  Then  if  an 
executor  applies  materials  of  his  testator  to  complete  his 
undertaking,  would  not  the  money  recovered  be  assets  ? 
Is  there  any  authority  to  show  that  executors  may  not 
carry  on  a  testator's  business  ?  or  that  they  shall  not  go 
on  to  complete  his  contracts  to  a  reasonable  extent? 
Many  familiar  instances  might  be  suggested,  in  which 
the  half-executed  work  of  a  testator  ought,  for  the 
sake  of  his  estate,  to  be  finished,  through  the  medium 
of  his  executors.  If  his  contract  were  of  a  nature  purely 
personal  or  individual,  e.  g,  to  compose  a  book,  &c.  his 
executors  may  not  incur  responsibility ;  but  it  does  not 
follow  that  they  may  not  be  liable  for  damages  out  of  his 
assets,  if  they  do  not  perform  those  of  his  contracts, 
which,  as  in  this  instance,  might  be  carried  on  to  their 
completion  by  others. 

The  other  Barons  concurred. 

Rule  refused,  (c) 


(a)  3  East,  103.  and  see  the  rule  stated  by  Lord  ElUnborouyh,  CcmeU  ▼. 
Watts,  6  East,  409. 

(6)  6  East,  405. 

(c)  As  to  |)crftonal  contracts  bjr  dtedt  see  Com.  Dig.  tit.  Covenant  (C.  1.) 
Hyie  v.  Dean  and  Canotu  of  Windsor,  Cro.  £1.  553. ;  Cook,  Adminisira- 
Irix,  T.  Calcraft,  2  Bla.  R.  856. 
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1831. 


Williams  against  Williams.  ilprt/ 16. 

T>    V.  RICHARDS  moved  for  a  rule  to  enter  up  Judgment 

judgment  in  this  Court,  on  a  warrant  of  attorney  ^^^^  ^p  ^ 

given  to  confess   an   action   and  enter  up  judgment  ^«  Exche- 

,  .        Quer.  on  ft 

thereon,  in  the  (late)  Court  of  Great  Sessions  of  Merion-  warrant  of 

ment  m  a 

But  the  Court,  after  referring  to  the  terms  of  11  G.  4.  Great  Sea- 
&  1  W.  4.  c.  70.  8.  14.,  said  they  had  no  jurisdiction  ■*^"**- 
where  the  authority  to  enter  up  judgment  below  had  not 
been  acted  upon  by  motion  before  the  abolition  of  the 
Court  below,  for  without  that  step  no  suit  was  **  depend- 
ing" in  that  Court;  and  refused  the  rule,  (a) 


Attorney  General  v.  Carpenter.  April^d. 

T\EFENDANT  having  been  served  with  a  notice  to  Pleading  in 

plead  to  an  information  by  the  Attorney  General  in  ^rmation  by 
the  King's  Remembrancer's  Office,  was  there  informed  the  Crown, 
that  he  could  only  plead  in  person  by  order  of  the 
Court. 

On  filing  an  affidavit  of  the  above  facts,  the  defendant 
was  now  permitted  to  put  in  his  plea  in  person,  without 
delivering  to  the  Attorney  General  any  rule,  or  order  of 
Court,  for  so  pleading. 

(a)  S.  P.  in  another  c%Mt,'^Hakomht  for  the  rol«. 
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Apriiao.  Laugher  v.  Laugher. 

The  party de-  T  JERVIS  had  obtained  a  rule  for  an  attachment  for 
power  ^at-         *    non-payment  of  a  sum  of  money  with  costs,  pur- 

torney  to  re-    suant  to  an  award  and  the  Master's  allocatur.     The  re- 

ceiTe  pay-        /• 

meat  of  a  sum  ference  was  by  rule  of  Court,  and  it  appeared  by  the 

awarded,  affidavits,  that  a  power  of  attorney,  dated  23d  of  De- 
shew  the  let-  cember,  1830,  by  which  one  Hemming  was  authorized 
to'ihe^piurur^  to  demand  from  defendant  the  money  awarded,  was 
but  rnuBt  give  signed  by  plaintiff  in  presence  of  a  subscribing  witness. 
Sr^r^      Hemming^s  affidavit  shewed  personal  service  on  defend- 

ant  of  true  copies  of  the  rule  of  reference,  and  the  allo- 
catur, and  of  the  award  annexed  to  the  affidavit ;  and 
also  stated,  that  he  shewed  defendant  the  originals  of 
the  rule,  allocatur,  and  award  at  the  same  time*  It  pro- 
ceeded to  state,  "  That  by  virtue  of  the  letter  of  at- 
torney to  him,  the  deponent,  for  that  purpose  made 
and  given  by  the  said  plaintiff,  Charles  Laugher,  bear- 
ing date,  &c.  last,  also  annexed  to  the  affidavit,  &c.,  and 
which  he,  the  deponent,  likewise  at  the  same  time  pro- 
duced and  shewed  to  the  said  defendant,  he,  deponent, 
demandied  of  him  the  said  defendant  the  payment  of  the 
sum  awarded,  with  the  costs,  being  the  sums  mentioned 
in  the  letter  of  attorney,"  and  that  the  defendant  re- 
fused payment. 

There  was  no  affidavit  by  the  subscribing  witness  of 
the  execution  by  the  plaintiff  of  the  letter  of  attoney, 
nor  any  proof  that  a  copy  thereof  was  left  with  the 
defendant. 

Clarke  and  Holroyd  shewed  cause. — First,  the  de- 
fendant could  not  be  brought  into  contempt,  without  the 
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same  proof  of  the  letter  of  attorney  by  the  subscribing        1831. 

witness,  which  would  be  necessary  to  establish  a  plain-       ^^^^-^^ 

^  ,      *^  Laugher 

tiff's  case  in  an  action.     Secondly,  the  demand  of  the  v, 

sum  awarded  being  made  by  a  third  person ;  a  copy  of 
the  letter  of  attorney  should  have  been  delivered  to  the 
defendant,  in  order  to  enable  him  to  resist  any  demand 
on  him  by  a  third  person. — They  cited  Lord  Kenyon^s 
authority  from  Tidd,  9th  edition,  837. 

J.  Jervis  supported  the  rule. — ^The  due  execution  of 
the  letter  of  attorney  will  be  presumed  from  the  affi- 
davits. In  an  action  to  recover  this  money,  no  demand 
of  it,  or  power  of  attorney  to  receive  it,  need  be  proved. 
On  the  other  point,  Mr.  Tidd  cites  Longman  v.  Holmes,  (a) 
as  contrary  to  the  dictum  relied  on  by  the  other  side. — 
That  case  shews  that  an  indorsement  on  an  award  of 
authority  to  demand  the  sum  awarded  is  sufficient. 

Lord  Lyndhurst  C.  B. — It  was  most  important  that 
the  party  against  whom  the  award  was  made  should  have 
a  copy  of  the  letter  of  attorney,  in  order  to  protect  him- 
self against  any  other  demand;  by  shewing  that  he  paid 
the  money  under  a  competent  authority.  Besides  which, 
with  reference  to  the  person  of  the  party  demanding  the 
money,  the  defendant  may  be  desirous  to  ascertain  the 
.terms  of  the  letter  of  attorney.  The  case  cited  from 
Blackstone  does  not  shew  that  the  award  as  there  in- 
dorsed was  not  produced  to  the  defendant,  or  that  a 
copy  was  not  left  with  him  so  as  to  shew  the  authority 
on  which  the  money  was  claimed  from  him.  The  master 
certifies,  that  the  modem  practice  has  been  to  deliver  a 
copy  of  the  power  of  attorney  with  that  of  the  master's 
allocatur,  and  that  practice  is  supported  by  reason. 

(a)  2  W.  Bla.  990. 
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Bayley  B. — ^The  defendant  had  only  a  transitory 
opportunity  of  looking  at  the  original  letter  of  attorney 
when  shewn  him.  —  Besides,  the  affidavit  of  its  execu- 
tion is  not  made  by  the  attesting  witness. 


Garrow  B. — ^The  payment  of  costs  under  the  Mas- 
ter's allocatur  might  be  demanded  by  any  person,  but 
payment  under  this  letter  of  attorney  could  only  be 
claimed  by. Hemming,  when  duly  authenticated  to  be  the 
party  mentioned  in  it.  The  defendant  has  a  right  to  be 
assured,  that  the  party  claiming  payment  from  him  is 
entitled  to  receive  it,  so  as  to  protect  him  against  claims 
by  others.  Now,  service  of  a  copy  of  the  letter  of  at- 
torney puts  the  defendant  on  his  guard,  enabling  him  to 
compare  it  with  the  original,  and  to  see  whether  the 
latter  is  properly  executed. 

BoLLAND  B.  concurred. 


Rule  discharged  (with   costs,  it  having 
been  so  moved.)  (a) 

(a)  Tbos,  in  order  to  obtain  a  rule  niai  for  an  attachment  for  not  perform- 
ing an  award,  the  aflSdarits  of  the  attesting  witnesses  should  shew  the  due 
oxeootion  of  the  award  and  power  of  attoraej  (if  anj).  The  date  of  exe- 
eating  the  award,  (6  Taant.  251.),  the  personal  serrice  on  defendant  of 
copies  of  the  award,  of  the  original  rule  or  order  of  reference,  of  the 
Master's  allocator,  and  power  of  attorney,  if  anj,  most  also  appear  on 
affidavit.  It  shoold  also  be  sworn  that  the  originals  of  the  award  and  power 
of  attornej,  (^Jaekton  t.  Clarke,  M'Lell.  72.)  mle  of  reference,  and  alio- 
oatar  were  at  the  aame  time  produced  and  shewn  to  defendant ;  and  that  a 
personal  demand  of  the  sam  awarded  and  costs,  pursnant  to  the  allocator,  was 
made  on  defendant,  who  refused  to  paj.  As  to  the  additional  reqaiaitet, 
where  the  time  for  making  the  award  has  been  enlarged,  see  Tidd,  8S7. 9th  ed. 

In  BoMM  Y.  Mmtkmd,  8  B.  M.  44.  a  mlo  for  an  attachment,  obtained  ander 
similar  oiroumstanees,  was  made  absolate  in  C.  P.  on  demand  bj  a  third 
person,  who  did  not  shew  the  power  of  attorney  or  give  a  copy  of  it ;  bat 
that  decision  turned  on  the  defendant  there  being  an  attorney  of  the  Court, 
who  ought  to  have  shewn  other  plain  and  satisfactory  cause  againat  the 
attachment. 


■-%• 


IN  THE  First  Year  of  WILLIAM  IV.  366 


IN  THE  EXCHEQUER  CHAMBER. 


Leathley  v.  Hunter  and  Others. 
(In  Error  from  the  King's  Bench.) 


Before  Tindal,  L.  C.  J.  —  Lordl.YNDHURST,  C.  B. —       Ma^7. 
Allan  PArk,  Gaselee,  and  Alderson,  Justices; 
Garrow  and  Bolland,  Barons. 


ASSUMPSIT  by  insured  against  underwriters  on  Inaaranceoii 

a  total  loss  of  goods  by  peril  of  seas.    The  deck-  ^^a  Packet 

ration  stated  a  policy  of  insurance  on  goods  by  the  ships  ^.^^^  '"^™ 

Albion,  Bolivar,  Java  Packet,  and  Blora,  all  or  any,  at  Penang,  Ma^ 

and  from  Sincapore,  Penang,  Malacca,  and  Batavia,  all  ^ca,^ata- 

or  any,  to  the  ship's  port  or  ports  of  discharge  in  Great  to  the  ship's 

Britain  —  or  to  any  port  or  ports  in  the  United  Nether-  charge inEa- 

lands  —  or  to  Altona  or  Hamburghy  all  or  any — with  rope,  with 

leave  to 

leave  so  touch,  stay,  and  trade  at  all  or  any  ports  and  touch,  stay, 

places  whatever  and  wheresoever,  in  the  East  Indies,  Persia,  *"^  *^<*®  ** 

all  or  any 
or  elsewhere,  as  well  beyond  as  at  and  on  this  side  of  the  ports  and 

Cape  of  Good  Hope,  in  port  or  at  sea,  at  all  times,  and  P^*^®"  ^^*^ 

in  all  places  until  safely  arrived  and  landed  at  the  ship's  wheresoever 

ia  the  East 
Indies  or  elsewhere,  bep^inning  the  adventure  on  the  goods  from  the  loading 
thereof  on  board  as  above;  with  leave  also,  in  that  voyage,  to  proceed  and  saS 
to,  and  touch  and  stay  at  any  ports  or  places  whatsoever  and  wheresoever,  ti» 
any  direction,  and  for  any  purpose,  necessary  of  otherwise,  particularly  Sinca- 
pore,  Penang^  Malacca,  Batavia,  Cape  of  Good  Hope,  and  St.  Helena. — The 
ship  having  taken  coffee  on  board  at  Batavia,  proceeded  to  Sourahaya,  a  port 
in  Java,  400  miles  E.  of  Batavia,  and  out  of  the  course  from  Batavia,  Sinca- 
pore,  Penang,  or  Malacca,  to  Europe,  and  took  more  coffee  on  board  there. 
She  then  returned  to  Batavia,  and  having  sailed  from  thence  for  Europe,  was 
lost. — Held,  I.  That  the  voyage  was  a  voyage  within  the  policy :  2.  that  the  trip 
to  Sintrabaya  was  no  deviation :  and  3.  that  the  coffee  shipped  at  Sourabaya 
was  covered  by  the  policy,  as  well  as  that  shipped  at  Batavta. 
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1831. 


Leatiiley 

V. 

Hunter 
•ad  Others. 


port  or  plax^e  of  discharge,  beginning  the  adventure  upon 
the  said  goods  from  the  loading  thereof  aboard  the  ship 
as  above ;  with  leave  to  call  at  or  off  any  port  or  place 
in  Great  Britain,  and  wait  for  orders  upon  the  said  ship 
—  and  with  liberty  also  in  that  voi/age  to  proceed  and  tail 
to  and  touch  and  stay  at  any  ports  or  places  wfiatsoever 
and  wheresoever  in  any  direction,  and  for  any  purpose  ne- 
cessary or  otherwise,  particularly  Sincapore,  Penang,  Ma- 
lacca, and  Batavia,  Cape  of  Good  Hope,  and  St.  Helena, 
with  leave  to  take  on  boards  discharge,  re-load^  or  ex- 
change goods  or  passengers^  without  being  deemed  any 
deviation^  and  without  prejudice  to  the  insurance. 

The  declaration  then  stated  that  the  interest  in  the 
goods  intended  to  be  insured  was  declared  to  be  all  in 
the  Java  Packet  on  coffee,  of  which  the  defendant  had 
notice,  and  that  defendant  subscribed  the  policy :  That 
on  12th  Sept.  1826,  at  Batavia,  10,000  peculs  of  coffee 
were  shipped  on  board  said  vessel,  ''  to  be  carried  and 
conveyed  thereon  on  the  said  voyage  in  the  said  policy 
mentioned,  to  wit,  towards  and  into  Antwerp,  being  a 
port  in  the  said  United  Netherlands  mentioned."    That 
afterwards,  on  14th  Oct,  1826,  to  wit,  at  Sourabaya, 
'  being  a  certain  port  or  place  which  the  said  ship  or  ves- 
sel proceeded  and  sailed  to,  and  touched  and  staid  at, 
under  and  by  virtue  of  the  said  policy  of  insurance,  to 
take  on  board  goods,  10,000  peculs  of  other  coffee,  and 
10,000  bags  of  coffee  of  great  value,  &c.  were  shipped 
and  loaded  in  and  on  board  the  said  ship  or  vessel^  to 
be  carried  and  conveyed  therein  to  Antwerp.    Averment 
of  interest  of  the  plaintiffs  at  the  time  of  the  loss  of  the 
goods,  and  that  the  Java  Packet  departed  and  set  sail 
from  Batavia  on  her  said  voyage  towards  Antwerp,  and 
was  totally  lost  with  goods  by  perils  of  the  seas  before 
her  arrival  there. 

The  premium  in  the  policy  was  6/.  6s.  per  cent.,  with 
a  memorandum  underwritten,  that  the  insurance  was  on 
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goods  as  interest  might  appear,  with  leave  to  declare  the 
same  hereafter.  The  insurance  was  declared  at  the  foot 
of  the  policy  to  be  ''  all  in  the  Java  Packet,  on  coffee." 
At  the  trial  before  Lord  Tenterden  C.J.  at  the  GuildhaU 
Sittings  after  Hilary  Term,  1829,  a  special  verdict  was 
agreed  to,  in  which  the  following  facts  were  stated :  — 

The  policy  sued  on  was  effected  by  M^Allum,  as  agent 
to  Hunter,  the  plaintiff  below,  and  was  subscribed  by 
defendant  below  for  300/.  The  interest  insured  was 
declared  to  be  '^  all  in  the  Java  Packet  on  coffee."  At 
Batama  in  the  island  of  Javay  in  the  East  Indies,  coffee 
of  the  value  of  923/.  was  loaded  on  board  the  ship  by 
the  plaintiff  below,  with  intent  that  the  same  should  be 
carried  to  Antwerp.  The  ship  having  taken  in  this 
coffee  in  the  prosecution  of  the  adventure,  proceeded  from 
thence  with  the  same  on  board  to  Sourabaya,  another 
port  in  the  said  island  of  Java,  and  there  loaded  ano- 
ther quantity  of  coffee  of  the  value  of  6,368/.  16s.  Qd. 
to  be  also  carried  to  Antwerp,  making  the  whole  value 
of  the  coffee  loaded  by  the  plaintiff  below  6,292/.  bs.  Od., 
the  whole  sum  insured  being  7,600/.  The  premium 
of  18/.  18s.  Od.  actually  paid  was  greater  than  that  con- 
tracted for.  No  other  goods  were  shipped  by  the  plain- 
tiff below  in  respect  of  the  insurance  effected  by  the 
said  policy.  The  ship  returned  from  Sourabaya  to  £a/a- 
via  with  the  coffee  shipped  at  both  those  places,  and 
afterwards  sailed  therewith  from  Batavia  for  Antwerp, 
but  was  totally  lost  with  all  the  goods  on  her  voyage. 
Sourabaya  is  distant  from  Batavia  400  miles  eastwaitl, 
and  is  not  in  the  direct  course  from  Batavia,  Sincapore, 
Penang,  or  Malacca,  to  Europe,  nor  in  the  direct  course 
from  any  one  to  any  other  of  those  four  places,  but  di- 
rectly out  of  the  course  from  each  of  them  to  any  other 
of  them.  Sincapore,  Penang,  Malacca,  or  Batavia  are  not 
according  to  the  order  in  which  they  are  mentioned  in  the 
policy  in  the  direct  course  of  a  voyage  therefrom  to 
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Europe,  but  the  direct  course  of  a  voyage  from  the  said 

four  places  to  Europe  is  according  to  the  foUowing  order, 

viz.  Penangf  Malacca,  Sincapore,  Baiavia.     Any  port 

or  place  in  Persia  is  more  than  1000  miles  out  of  the 

course  from  any  one  of  the  said  four  places  to  Europe. 

The  questions  were.  Whether  the  voyage  actually  made 

was  covered  by  the  policy,  or  whether  the  trip  to  Soura- 

baya  was  a  deviation  ?  and»  Whether  the  coffee  shipped 

at  Sourabaya  only,  or  that  shipped  at  Bataoia  and  Soura- 

baya  also  was  insured  by  the  policy.    The  judgmoit 

below  was  for  the  plaintifTs,  the  insured,  fi^  the  whole 

value  tod  the  surplus  premium  paid. 

Maule,  for  the  plaintiff  in  error,  (the  underwriter.) 
made  three  points : 

1.  The  ship  when  lost  was  not  on  the  voyage  insured 
from  Batavia  to  Europe. 

2.  If  she  sailed  on  such  voyage,  the  going  to  Souro" 
baya  was  a  deviation. 

3.  If  it  was  no  deviation  to  go  to  Sourabaya,  still  that 
was  not  a  loading  port  within  the  pglicy,  and  conse- 
quently the  coffee  loaded  there  was  not  covered  by  the 
policy. 

First,  The  voyage  insured  cannot  be  said  to  begin  at 
the  second  departure  of  the  ship  from  Batavia,  for,  the 
plaintiffs  seek  to  recover  on  the  insurance  of  goods  put 
on  board  before.  Then  on  her  first  departure  the  diip 
did  not  set  out  on  the  voyage  towards  Antwerp,  viz. 
westward,  for  Sourabaya  is  400  miles  eastward  of  Bata- 
via. The  leave  to  touch  at  certain  ports  must  be  re- 
stricted to  the  course  of  them  between  the  termini  of  the 
voyage  which  are  here  described  in  the  East  Indies  and 
Europe.  The  voyage  then  is  misdescribed  in  the  decla- 
ration. 

Secondly,  If  she  sailed  from  Baiavia  the  first  time 
cm  the  voyage  insured,  her  trip  to  Sourabaya  was  a  de- 
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▼iation.    Leave  to  touch  enables  a  ship  to  put  into  a 
port  which  she  passes  in  the  course  of  her  voyage^  thus 
relieving  her  from  pressing  directly  to  her  ultimate  des- 
tination,  but  does  not  authorize  her  to  go  purposely  to  a 
place  out  of  her  voyage.    Thus,  though  this  ship  might 
touch  in  Persia,  which  is  found  to  be  1000  miles  out  of 
the  course,  it  is  not  contrary   to,  or  beyond  it,  as 
SaurtdHtfa  is. — [Lord  Lyndhurst  C.  B.  Scurdbaya  is  not 
found  to  be  out  of  the  course  from  Bataxia  to  Persia, 
though  it  is  found  to  be  out  of  the  course  from  Batama 
to  Europe;  now  the  words  as  above  subjoined  to  the  first 
leave,  include  the  whole  antecedent  clause  in  the  policy 
Then  the  second  leave  confers  further  powers  of  ''  pro- 
ceeding in  any  direction,  and  for  any  purpose  necessary 
or  otherwise/'  words  not  required  to  prevent  doubt  as  to 
visiting  the  places  named  there  out  of  geographical 
order,  and  not  confining  the  further  powers  to  those  lat- 
ter places.] — ^The  words  '^  in  any  direction"  mean  that 
the  ship  might  proceed  to  the  places  named,  though  not 
in  the  order  of  a  voyage  to  England,  and  are  governed 
by  the  words  ''  in  this  voyage"  and  '^  to  proceed  to/' 
which  are  always  purposely  retained  in  the  printed  part 
of  the  policy. —  [Lord  Lyndhurst  C.  B.     A  leave  re- 
served to  touch  at  a  particular  place  permits  the  ship 
to  go  thither  out  of  the  geographical  course  of  the 
voyage  insured.    Metcalfy,  Parry  (a)."]  —  The  voyage 
there  insured  being  from  Aniigua  to  England,  with  leave 
to  touch  at  all  or  any  of  the  West  India  Islands,  in- 
cluding Jamaica,  touching  at  St.  Kitts  was   held  no 
deviation.    But  the  West  India  Islands  are  of  limited 
extent :  whereas,  if  the  words  in  the  leave  *^  all  places 
whatsoever  and  wheresoever"  are  to  be  taken  in  their 
full  sense,  without  reference  to  the  course  of  the  voyage 
the  ship  might  have  touched  at  Kamschatka  on  the  voy- 
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1831.       to  discharge,  exchmiige,  and  take  on  board  goods  at  any 
-^'jj*b'^     port  she  might  call  at ;  and  nnderwriters  were  held  enti- 
«•  tied  to  recover  from  the  owners  the  amoont  of  freight 

•ndOOMm  earned  for  goods  shipped  at  an  intermediate  port,  and 
brought  to  England  after  a  total  loss  adjusted:  but 
there  no  clause  existed,  explicitly  limiting  the  com- 
mencement of  the  adyenture*  There  were  no  goods  to 
which  the  printed  words  **  beginning  the  adventure  on 
the  goods  fix>m  the  loading  thereof  aboard  the  said  ship*' 
could  apply ;  those  words  therefore  were  immaterial. 
The  real  ground  of  the  case  was,  the  receipt  by  the  as- 
sured of  a  full  indemnity.  They  were  therefore  trustees 
for  the  underwriters  for  the  freight  received  beyond  the 
indemnity,  (a)  If  the  event  insured  against  turns  out  a 
gain,  the  assured  can  only  recover  nominal  damages. 
Godsattv.BoIdero.{b) 

Joshua  Evans,  for  the  defendants  in  error,  was  directed 
to  confine  his  argument  to  the  last  point.  Violettr. 
AUnutt  and  Barclay  v.  Stirling  decide,  that  where  a  ship 
has  leave  to  touch  or  call  at  a  port,  it  may  be  considered 
a  loading  port.  Violett  v.  AUnutt  is  approved  by  the 
Court  in  the  latter  case.  Then  is  there  any  real  distinc- 
tion quoad  hoc  between  an  insurance  on  freight  or  cm 
goods? — [Lord  Lyndhurst,  C.  B.  No  such  distinction  is 
made  in  Barclay  v.  Stirling ;  and  Holroyd  J.  expressly 
says,  that  the  policy  covers  goods  loaded  at  an  interme- 
diate port  during  the  voyage  from  Jamaica  to  her  port  of 
discharge.] — Robertson  v.  French  {c)  was  an  insurance 
on  goods,  beginning  the  adventure  on  them  from  the 
loading  at  Brazil;  and  it  was  held^  that  the  policy  only 
covered  goods  put  on  board  after  the  beginning  of  the 
adventure.  Lord  EUenborougKs  judgment  (J)  shews, 
that  policies  of  insurance  are  to  be  construed  by  the 

(a)'See  the  jadgment  of  Bayley,  J.  6  M.  &  S.  13. 

(6)  9  But,  72.  (c)  4  East,  130.  (d)  Id.  140, 141. 
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same  rule  as  other  instrumeiits,  and  in  cases  of  doubt,  on       183 1 . 
the  sense  of  the  whole;  the  written  words  are  to  have     ,'^"^' 
a  greater  effect  attributed  to  them  than  the  printed ;  in-  «• 

asmuch  as  the  former  are  the  immediate  terms  selected  imI  oiben. 
by  the  parties  themselves  to  express  their  meaning. 
By  the  words  ship,  freight,  goods,  money  lent  on 
bottomiy  or  re^ndentia,  or  the  like,  written  on  the 
margin  of  the  policy,  its  general  terms  applicable  to 
other  subjects  besides  the  particular  one  so  mentioned 
in  the  margin,  are  thereby  considered  as  narrowed  in 
point  of  construction  to  that  one—''  The  meaning  of 
which  marginal  memorandum  may  be  translated  thus. 
We  mean  to  insure  the  subject  so  named,  ^frdghf  for 
instance,  arising  and  accruing  during  the  limits  of  the 
voyage  within  described  from  the  carriage  of  goods  on 
board  the  ship  within  mentioned,  against  the  perils 
within  enumerated,  and  on  the  premium  herein  speci- 
fied. In  other  words,  we  adopt  the  general  language  of 
the  policy  as  far  as  it  may  serve  to  effectuate  this  object 
and  no  further.'' 

The  object  of  the  assured  was  to  secure  themselves 
on  a  teehng  voyage,  (a)  they  not  knowing  at  what  port 
the  goods  may  be  put  on  board.  Had  any  particular 
place  of  lading  been  mentioned,  the  goods  would  not, 
by  the  terms  of  the  contract,  be  covered  by  the  policy, 
except  they  were  loaded  there :  Metcalf  v.  Party  is  as 
applicable  to  a  seeking  voyage  as  to  a  deviation,  and 
this  policy  will  protect-  a  party  in  going  from  port  to 
port  in  search  of  a  cargo,  though  they  may  not  lie  in  a 
direct  course  between  the  termini  of  the  yoyage.  Lam^ 
bert  y.  Liddard.{b) 

Maule  in  reply  on  the  last  point — ^In  Barclay  v.  Stir' 
ling,  the  insurance  being  on  freight,  if  there  had  not 

(«)  See  per  Lord  EUenborougk  io  MeUUk  ▼.  Andrwft,  9  M.  &S.  3S. 
(4)5Tannt.480. 
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been  leave  to  take  in  goods  at  Cubay  the  underwriters 
tinder  the  circumstances  would  have  had  a  right  to  re- 
cover in  that  form  of  action,  as  the  assured  had  already 
received  a  complete  indemnity  for  their  loss.  Violett  v; 
Allnutt  was  a  policy  on  goods;  all  that  was  decided 
being  that  a  liberty  to  touch  for  any  purpose  whatever 
must  include  a  right  to  ship  goods.  Policies  on  freight 
and  on  goods  must  be  differently  construed,  because  the 
former  is  effected  by  the  owner  of  a  ship  who  is  interested 
in  her  from  the  beginning  to  the  end  of  the  voyage ; 
whereas  the  owner  of  goods  on  board  only  wishes  to  pay 
for  protection  from  the  particular  ports  where  he  ex- 
pects them  to  be  put  on  board,  and  not  from  any  port 
at  which  the  ship  may  touch. 

The  Court  said,  they  had  no  doubt  on  their  decision, 
but  would  look  into  the  cases. 

Cur.  adv.  vuli. 


TiNDAL,  C.  J.  afterwards  delivered  judgment. — In 
this  case  in  which  judgment  has  been  given  for  the 
plaintiffs  in  the  original  action,  it  appears  to  be  un- 
necessary to  recapitulate  the  declaration  or  the  facts 
found  by  the  special  verdict;  it  will  be  sufficient  to 
make  such  reference  to  them  as  is  necessary  to  explain 
the  grounds  of  the  judgment  now  given  by  the  Court. 

The  writ  of  error  was  brought  by  the  defendant  below, 
and  the  objections  which  have  been  taken  to  the  judg- 
ment of  the  Court  of  King's  Bench,  and  which  are  relied 
on  in  argument  by  the  counsel  for  the  plaintiff  in  error, 
were  in  substance  three ;  viz. 

First,  That  the  ship  never  sailed  on  the  voyage  de- 
scribed in  the  declaration,  or  in  other  words,  that  there 
was  a  misdescription  of  the  voyage. 
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Secondly 9  That  upon  the  facts  stated  in  the  special        1831. 
verdict,  the  sailing  from  Batavia  to  Sourabaya  and  back,     leTt'hTey 
was  a  deviation.    And,  »• 

HONTCR 

Thirdly,  That  at  all  events,  the  goods  shipped  at     aBdOtben. 
Sourabaya  are  not  covered  by  the  policy. 

The  first  objection  urged  is,  that  the  voyage  for  which 
the  ship  was  insured,  was  a  voyage  from  Sincapore, 
Penangy  Malacca,  and  Batavia,  all  or  any,  to  any  port  in 
the  Netherlands ;  that  the  ship  sailed  with  part  of  her 
cargo  on  board  from  Batavia  to  Sourabaya,  a  port  400 
miles  to  the  eastward,  where  she  loaded  other  part  of 
her  cargo  and  then  returned  to  Batavia,  and  thence  set 
sail  to  Anttoerp,  and  that  this  was  not  the  voyage  in- 
sured, and  that  the  ship  sailing  on  a  different  voyage 
from  that  described  in  the  policy,  the  underwriters  are 
altogether  discharged. 

In  order  to  ascertain  the  validity  of  this  objection,  it 
will  be  necessary  to  advert  to  the  terms  in  which  the 
voyage  itself  is  described  in  the  policy;  and  the  leaves 
or  licences  for  which  the  assured  has  stipulated,  and 
al^o  to  advert  to  those  facts  stated  in  the  special  verdict 
which  bear  on  this  part  of  the  question. 

Now  the  voyage  is  described  in  the  policy  ''  at  and 
from  Siruuzpore,  Penang,  Malacca,  and  Batavia,  all  or 
any,  to  the  ship's  port  or  ports  of  discharge  in  Great 
Britain,  or  to  any  port  or  ports  in  the  United  Nether- 
lands, or  to  Altona  or  Hamburgh,  all  or  any,  with  leave 
to  touch,  stay  and  trade  at  all,  or  any  ports  or  places 
whatsoever  and  wheresoever,  in  the  East  Indies,  Persia, 
or  elsewhere,  as  well  beyond  as  at  and  on  this  side  of 
the  Cape  of  Good  Hope,  in  port  or  at  sea,  at  all  times, 
and  in  all  places,  and  until  safely  arrived  and  landed  at 
the  ship's  final  port  or  place  of  discharge." 

The  adventure  is  then  declared  by  the  policy  to  be  on 
goods  *^  in  the  good  ship  or  vessel  called  the  Albion, 
Bolivar,  Java  Packet,  and  Blora,  all  and  any,"  and  the 
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commencement  of  the  adveature  is  then  stated  to  be 
**  upon  the  said  goods  and  merchandizes  from  the  load- 
ing thereof,  on  board  the  said  ships  as  above." 

After  this  is  inserted  a  second  or  further  clause  of  leave 
or  licence,  in  these  terms ;  '^  and  it  should  be  lawful  for 
the  said  ship,  8ic.  in  that  voyage,  to  proceed  and  sail 
to,  and  touch  and  stay  at,  any  ports  or  places  whatso- 
ever and  wheresoever  in  any  direction,  and  for  any  pur- 
pose necessary  or  otherwise,  particularly  Sifwapare,  Pe- 
nang,  Malacca,  Bataoia,  the  Cape  of  Good  Hope,  and  St. 
Helena,  with  leave  to  take  on  board,  discharge,  re-load, 
or  exchange  goods  or  passengers  without  being  deemed 
any  deviation  from,  and  without  prejudice  to  the  assur- 
ance. This  policy  was  afterwards  declared  to  be  ''  all 
in  the  Java  Packet  in  coffee." 

Now  looking  at  the  terms  in  which  this  policy  is 
effected,  and  construing  it  in  the  plain,  ordinary,  and 
popular  sense,  in  which  these  terms  are  to  be  understood, 
there  being  no  peculiar  sense  as  far  as  we  are  aware 
which  the  words  have  acquired,  distinct  from  their 
popular  sense,  we  think  the  voyage  in  question  is  a 
voyage  intended  by  the  parties  to  be,  and  is  in  fact 
covered  by  the  description  of  the  voyage  contained  in 
the  policy. 

The  voyage  performed  by  the  ship  is  described  in  the 
special  verdict  thus :  *'  That  the  ship  being  at  Batama, 
a  certain  quantity  of  coffee  of  the  value,  8cc.  was  there 
loaded  in  and  on  board  the  said  ship  or  vessel  by  the 
assured,  with  the  intention  that  the  said  coffee  should 
be  carried  in  the  said  ship  to  Antwerp,  and  that  Batavia 
is  a  port  in  the  island  of  Java,  one  of  the  islands  in  the 
East  Indies;  and  that  the  said  ship  ''  having  taken  in 
the  said  coffee  at  Batavia,  in  the  prosecution  of  the  ad- 
venture proceeded  from  thence  with  the  same  coffee  on 
board  her  to  Sourabaya,  which  is  another  port  in  the 
island  of  Java ;  and  that  the  assured  there  loaded  a  cer- 
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tain  other  qaantity  of  coffee  of  the  trIuo,  &c.  on  board        1831. 
the  said  ship,  with  the  intention  that  the  same  should  be     ^^]^y 
carried  in  the  said  ship  to  Antwerp  aforesaid/'  •• 

The  special  verdict  afterwards  states,  **  that  the  said  and  otiMrt. 
ship,  in  the  course  of  the  adventure,  returned  from  the 
said  port  of  Sourabaya,  to  the  said  port  of  BatamOf  with 
the  said  coffee  so  shipped  on  board  her  at  Batavia  and 
at  Sourabaya  aforesaid,  and  that  the  said  ship  afterwards 
sailed  theremth  from  the  port  of  Batama  for  Aniwerp 
aforesaid  ;  and  that  Saurabaya,  to  which  place  the  said 
ship  proceeded  from  Batavia,  and  where  she  took  in 
coffee  as  aforesaid,  is  not  in  the  direct  course  from  JSo- 
tavia,  Sincapwref  Penang,  or  Malacca^  to  Europe,  nor  in 
the  direct  course  from  any  one  of  those  four  places,  Sin- 
caparey  Penang,  Malacca,  or  Batavia,  to  any  other  of 
those  four  places ;  but  the  said  port  of  Sourabaya  is  di- 
rectly out  of  the  course  from  each  of  the  said  four  places 
to  Europe,  and  from  each  of  the  said  four  places  to  any 
other  of  them,  and  is  distant  from  Batavia  400  miles 
eastward;  and  that  Sincapore,  Penang,  Malacca,  and 
Batavia  are  not,  according  to  the  order  in  which  the 
said  four  places  are  mentioned  in  the  policy,  in  the  said 
course  of  a  voyage  therefrom  to  Europe;  but  that  the 
direct  course  of  a  voyage  from  the  said  four  places  to 
Europe,  is  according  to  the  following  order,  viz.  Penang, 
Malacca,  Sincapore,  Batavia,  and  that  any  port  or  place 
in  Persia  is  more  than  1000  miles  out  of  the  course  from 
any  of  the  said  four  places  to  Europe  J' 

The  underwriter  contends  that,  when  the  ship  sailed 
from  Batavia,  after  the, risk  had  commenced)  to  Soura- 
baya, to  take  in  a  further  cargo,  and  then  sailed  back  to 
Batavia,  she  sailed  on  a  voyage  not  within  the  policy,  or 
within  either  of  the  leaves  or  licences  contained  therein. 
But  independent  of  the  large  and  general  words  used  in 
the  description  of  the  voyage,  and  the  very  extended 
powers  given  by  the  policy,  the  situation  of  the  assured. 
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and  the  circamstances  under  which  it  was  effected,  as 
they  must  be  inferred  from  the  policy  itself,  make  it  pro- 
bable that  a  contract  of  the  most  open  and  comprehen- 
sive kind  was  intended  to  be  effected.  This  was  an  in- 
surance on  goods,  not  on  ships.  At  the  time  the  policy 
was  effected  the  assured  was  uncertain  from  what  port  or 
ports  of  the  East  Indies  or  Persia  his  cargo  would  be 
shipped  by  his  agents ;  whether  all  at  one  place,  or  part 
at  one  and  part  at  another.  He  was  further  uncertain 
by  what  ship  or  ships,  out  of  four  which  are  named  in 
the  policy,  his  cargo  would  be  carried  ;  from  what  port 
or  ports,  out  of  four  that  are  enumerated,  such  ship  or 
ships  would  sail.  He  could  neither  foresee  into  what 
ports  or  places,  nor  for  what  purposes  the  owners  of  the 
ships  might  send  them,  nor  could  he  control  such  direc- 
tions ;  and  therefore,  he  frames  a  description  of  the  voy- 
age in  such  comprehensive  terms  as  may  comprise  a 
loading  of  the  cargo,  either  at  one  port  or  at  various 
ports  and  places  in  the  East  Lidies,  and  powers  and  li- 
cences are  also  inserted  in  the  policy,  so  as  to  meet 
almost  every  possible  contingency  of  the  destination  or 
employment  of  the  ships,  without  endangering  his  right 
to  recover  for  a  loss  upon  the  goods,  either  on  the  ground 
of  misdescription  of  the  voyage,  or  of  any  deviation. 
Looking  at  the  policy  with  this  view,  we  think  the  words 
of  the  policy  are  large  enough  to  carry  such  intention 
into  effect,  and  that  the  sailing  from.  Batavia  with  part 
of  the  cargo  to  Sourabaya,  and  taking  in  other  part  of 
the  cargo  there,  and  then  returning  from  Sourabaya,  by 
way  of  Batavia  to  Europe,  was  a  voyage  within  the  con- 
templation of,  and  protected  by,  the  policy. 

It  is  argued  on  the  part  of  the  underwriter,  that  if  the 
clause  first  inserted  is  taken  alone,  the  meaning  of  the 
words  "  touch,  stay,  and  trade  at  all  or  any  ports  what- 
soever in  the  East  Indies  "  can  only  mean  such  ports  and 
places  as  the  ship  may  touch  at  in  the  usual  course  of  a 
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toyage  from  one'  or  other  of  the  four  enumerated  places 
to  Europe ;  that  the  leave  to  stay  and  trade  implies 
that  the  ship  is  lawfully  at  th.e  place  where  such  trading 
and  staying  is  to  take  place,  that  is,  some  port  or  place 
in  the  course  of  the  voyage.  But  that  this  cannot  be 
the  meaning  of  the  present  policy  appears  clear  from  the 
remainder  of  the  clause^  viz. ''  any  ports  or  places  what- 
soever, in  the  East  Indies^  Persia,  or  elsewhere."  Now, 
as  the  special  verdict  has  found  expressly,  that  any  port 
or  place  in  Persia  is  more  than  1000  miles  out  of  the 
course  from  any  of  the  said  places  to  Europe^  it  follows 
that  the  trading  cannot  be  intended  to  be  confined  to 
such  ports  or  places  only  as  the  ship  touches  at  in  the 
course  of  such  voyage.  In  the  same  manner  as  in  the 
case  of  Metcalf  v.  Parry  {a\  where  the  clause  was 
*'  with  liberty  to  call  at  all  or  any  of  the  West  Indian 
islands,  Jamaica  included/'  it  was  held  that  the  inser- 
tion of  Jamaica,  which  was  500  miles  out  of  the  usual 
course,  shewed  the  intention  to  be  that  the  ship  might 
stop  at  any  of  the  islands,  though  out  of  the  course  of  the 
usual  voyage. 

Again,  taking  up  the  question  on  the  second  clause  of 
licence,  the  words  used  are,  taken  altogether,  of  a  mean- 
ing equally  general  with  those  in  the  first,  viz:  **  it 
should  be  lawful  for  the  said  ship,  in  that  voyage,  to 
proceed  and  sail  to,  and  touch  and  stay  at,  any  ports  or 
places  whatsoever  or  wheresoever,  in  any  direction,  or  for 
any  purpose"  It  is  contended  that  the  generality  of 
this  licence  is  restrained  by  the  Mrords  "  in  that  voyage," 
but  upon  that  construction  what  sense  can  be  given  to 
the  words  "  in  any  direction  ?"  Words  that  are  irrecon- 
cileable  with  touching,  for  the  purpose  of  trade,  in  the 
onward  course  of  the  voyage  only,  and  the  insertion  of 
these  words  in  the  policy  distinguishes  the  case  from  that 
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of  Hogg  y.  Homer  (a),  which  was  cited  <m  the  part  of 
the  plaintiff  in  error.  Upon  the  whole,  therefore,  we 
think  the  shipping  part  of  the  cargo  at  Batavia,  and 
thence  proceeding  to  Sourabaya  and  shipping  other  part 
of  the  cargo  there,  and  thence  sailing  back  to  Baiavia, 
and  thence  with  the  cargo  to  AfUwerp,  was  a  trading 
voyage  from  Batavia  to  Antwerpf  by  the  way  of  Soura 
baya,  with  the  intention  of  the  parties,  as  expressed  in 
the  policy,  and  the  two  several  clauses  of  licence  con- 
tained therein. 

Having,  therefore,  fully  considered  this  the  first  objec* 
tion  made,  it  becomes  scarcely  necessary  to  do  more  than 
advert  to  the  two  which  remain.  For  if  the  sailing  from 
Baiavia  to  Sourabaya^  and  back  to  Batavia^  and  thence 
to  Europe^  is  a  voyage  described  in  the  policy,  it  fol- 
lows immediately  that  it  cannot  be  treated  as  a  devia- 
tion. Indeed,  as  one  of  the  places  to  which  the  ship 
might  go  on  the  voyage  is  a  port  in  Persia,  and  as  the 
special  verdict  does  not  find  that  Sourabaya  is  out  of  the 
course  to  Persia,  we  should  not  be  justified  upon  this 
more  restrained  ground  in  considering  this  as  a  deviation 
firom  the  voyage  insured. 

As  to  the  third  point,  that  the  goods  landed  at  Souron 
baya  are  not  covered  by  the  policy,  the  question  is, Whe- 
ther Sourabaya  is  a  loading  port  within  the  meaning  of 
the  policy  ?  Besides  referring  to  the  opinion  we  have 
already  expressed  on  the  first  objection,  which  also  in- 
volves this  question,  we  think  the  two  cases  of  Vudett  v, 
Albmttifi),  and  Barclay  y,  Stirling  (c),  go  the  full  length 
of  establishing  that,  under  the  usual  clause  in  a  policy, 
''  with  liberty  to  touch  at  a  port  for  any  purpose  what- 
ever," is  included  a  liberty  to  touch  for  the  purpose  of 
taking  on  board  part  of  the  cargo  covered  by  the  policy, 
after  the  policy  had  attached  on  part  taken  in  at  the 


(a)  Park  on  In8anince,444. 
(c)  5  M .  &  S.  6. 


(fr)3Taont.  419. 
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loading  port ;  and  in  this  case  the  leave  is  not  confined 
to  touching  and  staying,  bnt  extends  expressly  to  taking 
on  board,  discharging,  reloading,  and  exchanging  goods. 
Upon  the  whole,  therefore,  we  think  the  plaintiff  be- 
low entitled  to  recover  the  loss  upon  the  whole  of  the 
cargo,  both  that  loaded  at  Batavia  and  that  loaded  at 
Sourabaya,  and  therefore  think  the  judgment  given  by 
the  Court  of  King's  Bench  should  be  affirmed. 

Judgment  affirmed. 


1831. 
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V. 
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SoLARTE  and  Others,  Assignees  of  Alzbdo,  a  Bank-     April  22. 
rupt,  against  Palmer  and  Another. 


ASSUMPSIT  by  indorsees  against  indorsers  of  a  bill  The  notice  of 
of  exchange  for  682/.  drawn  by  Keats  upon  and  ac- 


cepted by  Jones  Sf  Co,,  indorsed  by  Keats  to  the  defend- 
ants and  by  the  defendants  to  the  bankrupt  Akedo, 
whose  asBigDees  were  the  plaintiffs  below  as  weU  as  in 
error.  The  declaration  averred  non-payment  by  the  ac- 
ceptors and  notice  thereof  to  the  defendants.  At  the 
trial  before  Lord  Tenterden  at  the  Guildhall  Sittings,  the 
defence  was  rested  on  the  insufficiency  of  the  notice  of 
non-payment  given  to  the  defendants.  —  The  plaintiffs 
proved  that  the  bill,  which  had  been  deposited  by  the 
plaintiffs  at  their  London  bankers,  was  duly  presented  by 
them  for  payment,  on  the  15th  of  December,  the  day  it 
became  payable,  and  was  refused  payment ;  that  on  the 
16th  of  December  (a)  it  was  returned  to  the  plaintiffs 
for  non-payment,  and  that  on  the  17  th  (a)  the  plaintiffs 


non-payment 
ofa  bill  by  the 
acceptor,  nTen 
by  the  holder 
to  the  drawer 
or  iudorser, 
should,  either 
expressly  or 
by  necessary 
implication, 
inform  him 
that  it  has 
been  disho- 
nored, and 
that  the  hol- 
der looks  to 
him  for  pay- 
ment. 


(«)  HoynM  ▼.  Birkt,  S  B.  &  P.  509;   Scoil  ▼.  Uford,  9  East,  847 ; 
Lamgdaie  ?.  Trimmir,  15  East,  291. 
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caased  Messrs.  Pearce,  their  attornies,  to  write  a  letter 
to  the  defendants  couched  in  the  following  terms. 

Addressed  to  Messrs.  Palmer  and  Bouch. 

"  Gentlemen,  "  17  December  1826. 

'*  A  bill  for  6S2L  drawn  by  Mr.  Joiseph  Keats 
upon  Messrs.  DanielJones  and  Co.  and  bearing  your 
indorsement,  has  been  put  into  our  hands  by  the  assig- 
nees of  Mr.  J.  R.  Alzedo,  with  directions  to  take  legal 
measures  for  the  recover^  thereof,  unless  immediately 
paid  to,  "  Gentlemen,  Yours,  &c. 

"  J.  ^  S.  Pearctr 


The  receipt  of  this  letter  by  the  defendants,  on  the 
17th  o{  December,  was  proved.  Lord  Tenterden  told  the 
jury  that  this  letter  was  not  such  a  sufficient  notice  of 
the  dishonour  and  non-payment  of  the  bill  of  exchange 
declared  on,  as  would  intitle  the  plaintiffs  to  support 
their  action  against  the  defendants.  A  bill  of  exceptions 
was  tendered  to  this  direction  by  the  plaintiffs'  counseL 
The  juiy  gave  a  verdict  for  the  defendants,  and  judg- 
ment having  been  entered  up  thereon,  a  writ  of  error 
was  brought,  which  was  now  argued  by 


U.  F.  Richards  for  the  plaintiffs. — ^This  is  a  notice  by 
the  holder,  pointing  out  the  date  and  amount  of  the  bill, 
with  the  names  of  the  drawer  and  acceptor,  and  addressed 
to  the  indorsers,  and  sufficiently  imports  that  the  holder 
intended  to  charge  the  defendants.  The  purpose  of  such 
a  notice  is  to  apprise  persons  collaterally  liable  on  a  bill 
that  the  holder  looks  to  them  for  payment,  and  if  that 
information  is  substantially  conveyed,  no  particular 
form  of  words  is  requisite.     This  rule,  collected  from 
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TiiukUv.  Brown  (a),  is  adopted  in  the  best  text  wri-        1831. 
ters  (A),  and  by  Lord  Tenterden  in  Hartley  v.  Case  (c).      J^*^"^^^ 
If  the  letter  had  stated  that  the  bill  had  been  disho*      aod  others 
nouredy  without  adding  by  whom,  viz,  whether  by  in-      palmer 
dorser  or  acceptor,  no  more  information  would  have  been 
conveyed.    The  dictum  of  Ashurst  J.  in  Tindal  v.  Brawn, 
that  *'  notice  means  something  more  than  l^nowledge,  be- 
cause it  is  competent  for  the  holder  to  give  credit  to  the 
maker/'  is  explained  by  Buller  J.  in  the  same  case,  thus: 
^  Though  there  is  no  prescribed  form  of  this  kind  of 
notice,  yet  it  must  import  that  the  holder  considers  the 
indorser  as  liable,  and  expects  payment  from  him,  that 
he  may  have  his  remedy  over  by  an  early  application, 
then  it  becomes  his  business  to  take  up  the  note.''  In  this 
case  the  notice  does  not  merely  convey  the  knowledge  that 
the  bill  was  not  paid,  but  also  shews  that  the  holder 
will  take  legal  measures  if  it  is  not  paid.    That  satisfies 
the  test  in  Ashurst  J.'s  judgment,  that  the  notice  did  not 
only  shew  that  the  acceptor  does  not  intend  to  pay,  but 
that  the  holder  does  not  intend  to  give  credit.    [Lord 
Lyndhurst  C.  B. — It  would  be  quite  consistent  with  the 
notice  contained  in  this  letter  that  the  holders  had  com- 
mitted laches  in  not  duly  presenting  the  bill  for  pay- 
ment, and  had  thereby  lost  their  remedy  against  the 
drawer  and  indorsers.    A  notice  that  the  bill  had  been 
dishonoured  by  the  acceptor,  would  import  that  it  had 
been  duly  presented  and  payment  had  been  refused.] — 
Supposing  this  notice  falsely  gave  notice  of  a  liability 
which  never  existed,  the  demand  of  payment  put  the 
indorsers  on  their  guard,  and  shews  they  are  looked  to 
for  payment. — [Lord  Lyndhurst  C.  B.     Is  the  defendant 
to  infer  the  existence  of  every  previous  fact  necessary  to 

(a)  1  T.  R.  1G9. 

(6)  BajUj  oo  BilU,  4th  ed.  206  ;  Chittj  oa  Bilh,  6th  ed.226  ;  2  SUrk. 
OB  Ef .  261. 

(c)  4  B.  &  C.  SS9. 
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produce'his  liability,  from  the  threat  of  legal  proceedings? 
In  Tindal  v.  Brown,  Buller  J.  says,  '*  The  purpose  of 
giving  notice  is  not  merely  that  the  indorser  should 
know  that  the  note  is  not  paid,  for  he  is  chargeable  only 
in  a  secondary  degree;  but  to  render  him  liable  you 
must  shew  that  the  holder  looked  to  him  for  payment, 
and  gave  him  notice  that  he  did  so  ;**  but  though  the 
above  are  pointed  out  as  requisites  of  the  notice,  it  is 
not  there  decided  that  no  further  information  is  neces- 
sary.] In  Hartky  v.  CcLse  (a),  a  bill  was  drawn  by 
Richard  Jesson  Case  on  a  person  similarly  named,  and 
accepted  by  him  as  R.  J.  C.  the  elder.  '  The  indor- 
see sued  the  drawer  and  proved  his  notice  addressed  to 
the  defendant  in  the  followinor  terms :  ^M  am  desired  to 
apply  to  you  for  the  payment  of  the  sum  of  150/.  due 
to  myself  on  a  draft  drawn  by  Mr.  Case  on  Mr.  Case, 
which  I  hope  you  will  on  receipt  discharge,  to  prevent 
the  necessity  of  law  proceedings,  which  will  otherwise 
immediately  take  place."  That  notice  gave  no  informa^ 
tion  respecting  which  Case  was  intended. — [Tindal  ClJ. 
Their  persons  must  have  been  different ;  at  all  events  no 
such  notice  would  have  been  necessary  to  Case  the  ac^ 
ceptor.] 

Whateley  central,  for  defendants. — It  is  of  great  im- 
portance that  the  notice  should  contain  clear  information 
of  the  dishonour,  by  stating  what  the  bill  is,  that  pay- 
ment has  been  refused  by  the  acceptor,  and  that  on  that 
account  the  holder  looks  to  the  indorser  for  payment. 
If  no  notice  of  dishonour  is  given,  the  law  presumes  in- 
jury to  the  drawers  and  indorsers,  in  preventing  their 
taking  timely  steps  to  obtain  payment  from  the  parties 
respectively  liable  to  them  (a).     He  referred  to  Marius, 

(a)  4  B.&C.339. 

(o)  See  WhitfUid  v.  Savage,  2  B.  &  P.  280  ;    Orr  r.  Mayinnis,  7  East, 
362)  sec  Bajley  on  Bills,  4tli  ti,  295. 
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4th  Edit.  2 1 .  Beawes'  Lex  Mercatoria,  6th  Edit.  67 1  .— 
[Tindal,  C.  J.  Protest  being  always  necessary  on  non- 
payment of  a  bill  abroad,  foreign  writers  contain  little 
on  the  subject  of  notice.] — ^The  requisites  of  a  formal 
protest  are  here  supplied  by  averments  of  presentment 
and  demand  of  payment,  refusal  to  pay  and  notice  to 
defendant  of  the  premises,  but  the  notice  proved  does  not 
support  those  averments.  It  does  not  even  state  accept- 
ance of  the  bill,  far  less  its  dishonour.  Suppose  the  de- 
fendant had  paid  the  bill  according  to  notice,  without 
knowing  the  acceptor,  or  that  laches  in  presentment 
to  him  had  occurred,  he  would  have  lost  his  remedy 
against  the  other  parties  to  the  bill,  whose  liability  was 
discharged  by  that  laches.  —  [Lord  Li/ndhurst,  C.  B. 
This  notice  does  not  put  the  defendant  on  his  guard,  un- 
less he  can  so  far  infer  from  it  that  the  bill  was  not  paid 
as  to  apply  to  a  previous  indorser  for  the  amount.] — Hart- 
ky  V.  Case  shews  that  a  notice  of  dishonor  must  inform 
the  party  to  be  charged  that  payment  of  the  bill  has 
been  refused  by  the  acceptor.  There  a  mere  demand  of 
payment  was  held  insufficient. 
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Richards  in  reply. — As  acceptance  of  the  bill,  if  al- 
leged, need  not  have  been  proved  between  these  par- 
ties (6),  it  was  not  requisite  in  the  notice.  The  doctrine 
in  Tindal  v.  Brown  not  being  denied,  the  defendant 
must  have  gathered  the  fact  of  dishonor  from  this  letter, 
which  is  all  that  is  requisite. 

Cur.  adv.  vult. 


Tindal,  C.  J.  now  delivered  judgment.    The  ques- 
tion in  this  case  is.  Whether  the  direction  of  Lord 

(a)  Tamer  ? .  Bean,  4  B.  &  C.  312.  Oferruliog  Jont*  f .  Morgan^  2  CamplK 
474. 
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Tenterdeti  to  the  jury  —  that  the  letter  given  in  evidence 
at  the  trial,  and  set  out  upon  the  bill  of  exceptions,  was 
not  sufficient  notice  of  the  dishonour  and  non-payment 
of  the  bill,  and  that  upon  such  evidence  the  jury  ought 
to  find  a  verdict  for  the  defendants  —  was  a  proper  di- 
rection or  not?  And  we  are  of  opinion  that  the  direc- 
tion was  proper,  and  that  the  judgment  which  has  been 
given  for  the  defendants  must  be  affirmed. 

The  notice  of  dishonour  which  is  commonly  substituted 
in  this  country,  in  the  place  of  the  formal  protest,  which 
is  in  other  countries  essential  to  enable  the  plaintiff  to 
recover  (a),  most  certainly  does  not  require  all  the  preci- 
sion and  formality  which  accompanied  the  regular  pro- 
test  for  which  it  has  been  substituted.  But  it  should 
at  least  inform  the  party  to  whom  it  is  addressed,  either 
in  express  terms  or  by  necessary  implication,  that  the 
bill  has  been  dishonoured,  and  that  the  holder  looks  to 
Jiim  for  payment  of  the  amount. 

The  allegation  in  the  declaration  is^  that  the  bill  has 
been  presented  to  the  acceptor,  who  has  refused  payment, 
whereof  the  defendant  has  had  notice.  Consequently, 
to  satisfy  that  allegation^  though  no  express  form  of 
words  is  necessary,  the  notice  should  convey  an  intima- 
tion to  the  party  to  whom  it  is  addressed,  that  the  bill  is 
in  fact  dishonoured.  Now,  looking  at  the  notice,  we 
think  no  such  intimaticm  is  conveyed  in  terms,  or  is  to 
be  necessarily  inferred  from  its  contents. 

Besides  it  is  perfectly  consistent  with  this  notice,  that 
thQ  bill  has  never  been  presented  at  all,  and  that  the 
plaintiff  means  to  rely  on  some  legal  excuse  for  the  non- 
presentment.  The  present  case  is  stronger  against  the 
sufficiency  of  the  notice  than  that  of  Hartley  v.  Case  (a), 
where  there  was  at  least  an  allegation  that  the  bill  had 
become  due,  which  is  not  found  here.     This  letter  may 

(a)  PothUr  Trailtdu  Contrdi  de  Change,  Part  I.  c.  5.  f.2.  Art.  1.  $.6. 
(6)4B.&C.833. 
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not  improbably  have  been  written  with  a  different  in- 
tent, than  that  of  giving  notice  of  the  dishonour  to  the 
indorsers,  and  may  have  been  information  that  an  action 
was  about  to  be  brought  by  the  attorney,  taking  for 
granted  that  the  notice  of  the  bill's  dishonour  had  been 
given  in  the  ordinary  way,  before  the  bill  was  put  into 
his  hands  for  the  purpose  of  suing  thereon.  At  all 
events,  however  intended,  it  appears  ,to  us  not  to 
amount  to  such  notice. 

We  therefore  think  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 


1831. 


SOLARTC 

aod  Others 

V. 

Palmer 
and  Another. 


Wakeling  against  Watson. 


May  2. 


A  RULE  had  been  obtained  to  set  aside  a  subpctna  ad 
respondendum  for  being  tested  in  the  name  of  Sir  W. 
Alexander,  knight,  instead  of  Lord  L^ndhursL  Cause 
was  now  about  to  be  shewn  for  the  plaintiff,  when  the 
Court  suggested  that  he  should  take  a  rule  to  amend  the 
writ,  in  order  that  both  rules  might  be  disposed  of  at  the 
same  time. 

On  shewing  for  cause  that  the  amendment  in  the 
writ  had  been  made,  the  rule  for  setting  aside  the  writ 
was 

Discharged  without  costs  (a). 

(a)  to  WUtiauu  t.  Baii,  Exch.  E.  1831 .  t  motion  to  set  aiide  t  writ  for  a 
•imilar  defect,  was  withdrawn  on  the  Court  intimating  that  the  writ  might 
bn  amended. 

In  Morris  ▼.  Herbert,  1  Pri.  R.  245.  a  rule  to  set  aiidt  a  writ  of 
quo  minus  for  being  tested  in  the  name  of  Sir  A,  M* Donald,  instead  of  Sir 
A.  Thmqtson,  was  made  absolute  with  oosts,  on  the  ground  that  though  the 
original  writ  was  correct,  the  cofiy  serf  ed  was  not  a  true  oopj  of  it.  See 
Amom.  2  ChiU.  R.  289. 


The  teste  of  a 
writ,  if  irre- 
p;ular,  in  nam- 
ing a  late 
Chief  Baron 
instead  of  the 
existing  one, 
may  be 
amended ; 
a  rule  for  set- 
ting it  aside 
wasdischarg. 
ed. 
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April2e.  Anonymous. 

A  rate  for        /^OLERIDGE  had  obtained  a  rule  for  judgment  a» 
in  case  of  a"*  ^°  ^^^^  ^^  ^  non-suit,  against  which  Sir  W.  Owen 

nonsuit,  will    shewed  cause  for  not  proceeding  to  trial,  that  the  par- 

not  be  made       .,,  ,-  /.i^^  i  i_ 

absolute  ties  had  agreed  for  payment  of  the  debt  and  costs  by 

while  any        ^jjg  defendant,  by  instalments  :  that  though  the  time  for 
thing  remains  -^  '  & 

due  under  an  payment  had  elapsed,  an  instalment  of  the  costs  re- 

Sfl^eTthe    maineddue. 

parties  to  pay  Rule  Discharged  with  Costs. 

by  instal- 


ments. 


April  27.  Anonymous. 

Requisites  of  VTOTICE  of  justification  of  bail  stated  that  the  ti^o 
wh^ere  baU^'  persons  seeking  to  justify  were  bail  of  the  defen- 

sherifi  justify  dant  to  the  sherifi*.   In  fact,  there  were  three  defendants, 

and  they  had  been  bail  for  two  of  them. 

Bayley,  B.  —  It  was  clear,  by  the  bail  bond,  who 
these  persons  seeking  to  justify  were  ;  therefore,  I  think 
the  use  of  singular  for  the  plural  does  not  vitiate  the 
notice. 

The  Bail  justified.' 


April 29.  Smith  v.  Cooper,  a  Prisoner. 

The  costs  of     /^N  bail  appearing  to  justify,  Chilton  applied  for  5/. 

fuf opposition  ^^^^^  ^^  ^  previous  opposition  at  which  the  bail  had 

to  bail  must,     been  rejected. 

in  Exchequer, 

be  paid,  before  other  bail  can  justify. 


/ 
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Bayley,  B.  —  In  the  King's  Bench,  after  notice  has  1831. 
been  given  of  justifying  a  third  set  of  bail,  the  plaintiff  ^^^^ 
IS  entitled  (o  costs  before  they  can  justify.  v. 

vOOPEft* 

The  Master  certified,  that  in  this  court,  after  one  suc- 
cessful opposition,  bail  cannot  justify  on  the  second  no* 
tice  till  5/.  has  been  paid  for  costs  of  that  opposition. 

This  rule  having  been  complied  with,  the  bail  justified. 


In  the  Matter  of  the  Estate  of  Ann.  Vyvyan.  April77. 

aMOS  moved  for  an  attachment  against  an  executor  Role  for  at- 
for  not  delivering  his  account  at  the  Legacy  Duty  amiinstM  ex- 
Office,  ecutor,  for 

A  rule  nid  was  obtained  for  the  executor  to  account,  ing  account  at 
which  was  made  absolute,  no  cause  beino:  shewn.  There  ff^^^y.^'^ft 
was  an  affidavit  of  the  personal  service  of  that  rule,  and  only.  « 
that  a  person  had  searched  the  book  at  the  Legacy  Of- 
fice, where  such  account  ought  to  be  entered,  and  that 
none  was  found  there. 


Per  Curiam.  — We  think  the  rule  for  an  attachment 
must  not  be  absolute  in  the  first  instance,  as  the  executor 
may  have  some  excuse  for  not  complying  with  the  former 
rule.  In  the  King's  Bench  only  two  rules  for  attach- 
ments are  absolute  in  the  first  instance,  one  against  the 
sheriff  for  not  bringing  in  the  body  of  the  defendant,  and 
the  other  against  a  party  for  not  paying  costs  according 
to  the  master's  allocatur  {a\ 

Rule  fusi  granted,  unless  cause  shewn  to  the  contrary 
in  eight  days.  No  cause  being  shewn,  it  became  abso- 
lute, and  attachment  issued. 

{n)  Tidd,  (Kb  ed.  480. 
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Aprilso,  Gould  v.  Davis. 

A  plaintiff  and  TER  VIS  had  obtained  a  rule,  calling  on  the  plaintiff, 
tied  an^wtion  ^^®  defendant,  and  one  Pollard,  to  shew  cause  why 
for 25/.  by  the  they  or  one  of  them  should  not  deliver  to  the  plaintiflTs 
giying  a  bill  attorney  a  bill  of  exchange  for  24/.  given  by  the  de- 
fer 24/.,  19/.  fendant  to  the  plaintiff,  in  satisfaction  of  his  debt  and 
thereof  being  ._  V  '  •i-iij/»t>? 

for  the  debt,    costs  m  the  action,  and  deposited  in  the  hands  or  i'of- 

and  5/.  for       /^^j  ^y  consent  of  both.    The  affidavit  stated  that  the 

the  costs  in-  -^ 

curred,  action  was  brought  to  recover  25/.,  and  would  have  been 

Tver  nwlv  *™^  ^^  ^^®  ^^^  Monmouth  assizes,  but  that  after  notice 
amoanted  to  of  trial  given,  briefs  prepared,  and  witnesses  subpoenaed, 
plaintiff's  at-    ^^  defendant  called  on  the  plaintiff's   attorney,  and 

tomey  was       offered  to  pay  him  23/.  for  the  debt  and  costs.     The 

not  a  party  to  . 

this  arrange-    latter  declined  accepting  it  without  instructions  from 

b*U°be'  ''^*d  ^'®  client.  The  plaintiff  and  defendant,  however,  met 
posited  in  the  afterwards  on  the  same  day,  and  agreed  that  the  de- 
third  person  fendant  should  give  a  bill  for  24/.;  19/.  for  the  debt 
was  ordered  due  to  plaintiff,  and  6/.  for  costs,  to  be  placed  in  the 

to  be  delivfir^ 

ed  up  to  the  hands  of  Pollard.  It  had  been  stated  by  the  de- 
plaintiff's  at-    fendant  that  plaintiff  was  in  very  needy  circumstances. 

tomey,  in  sa-  .    *  j  j 

tisfaction  of     The  costs  incurred  were  nearly  equal  to  the  amount  of 

the  bill.     Griffin  v.  Eyles  (a)  was  cited. 

John  Evans  shewed  cause. — It  is  true  that  a  plaintiff 
and  defendant  may  settle  an  action  without  intervention 
of  the  plaintiff's  attorney,  if  no  fraudulent  intention  to 

* 

cheat  him  of  his  costs  appear.  Chapman  v.  Haw.  (6) 
Now  no  such  collusion  appears  here,  express  provision 
being  made  for  costs,  and  no  notice  having  been  given 
to  the  defendant  by  the  attorney  not  to  settle  with  the 
plaintiff  till  his  bill  was  paid.   Welsh  v.  Hole,  (c)     The 

(«)  I  Hen.  Bit.  122.  (()  1  Ttaot.  341.  (c)  Doagl.  238. 


his  costs. 
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rule  does  not  call  on  plaintiff  or  defendant  to  pay  costs,        183  L 
but  requires  them  and  another  person  to  deliver  a  doca-       goold^ 
ment  which  is  not  in  the  possession  or  control  of  either.  ». 

Davis 

Had  the  defendant  been  a  party  to  a  fraud  in  depriving 
the  plaintiff's  attorney  of  his  costs^  the  rule  should  have 
called  on  him  to  pay  them.  The  plaintiff  is  here  called 
on  by  rule  to  pay  his  attorney's  bill,  but  his  right  course 
is  by  action.  The  attorney's  lien  never  attached  on  this 
document  in  the  hands  of  Pollard,  nor  is  it  indorsed. 

• 
Jervis,  in  support  of  the  rule. — No  affidavit  being 
filed  on  the  other  side,  it  is  uncontradicted  that  the 
plaintiff  v^as  insolvent.  Then  the  only  course  ^f  his 
attorney  to  recover  his  costs  was  to  proceed  with  the 
action,  (a)  or  to  obtain  this  rule.  It  is  sworn  that  the 
costs  incurred  are  larger  than  the  amount  of  the  bill 
given,  and  that  the  bill  was  given  by  the  defendant  for 
the  express  purpose  of  depriving  the  attorney  of  his 
costs.  Now  in  Chapman  v.  Haw  (6)  the  proposal  to 
compromise  came  from  the  plaintiff,  who  swore  he  was 
at  all  .times  ready  to  pay  the  costs  to  his  attorney,  had 
application  been  made.  Turwin  v.  Gibson  (c)  applies* 
There  an  executrix  sought  to  distribute  assets  which 
were  the  fruits  of  a  decree  of  the  Court  of  Chancery  to 
the  bond  creditors  of  her  deceased  husband,  in  the  usual 
course  of  administration,  but  Lord  Harduncke  said  that 
a  solicitor,  in  consideration  of  his  trouble  and  money  in 
disburse  for  his  client,  had  a  right  to  be  paid  out  of  the 
sum  decreed  to  the  administratrix,  and  had  a  lien  on  it 
before  the  bond  creditors  of  the  plaintiff.  He  added, 
that  that  was  constantly  the  rule  of  that  Court.  That 
case  was  relied  on  in  Griffin  v.  Et/les,  (d)  which  es- 
tablishes that  an  attorney  has  a  lien  for  his  bill  on 
money  levied  by  a  sheriff,  under  an  execution  on  a  judg- 

(a)  See  Nebtm  r.  WUnn,  6  Biog.  568.  (b)  1  Taont.  341. ' 

(c)  3  Atk.  7a0. 727.  (tf)  1  H.  BU.  122. 
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1831.  ment  recovered  by  his  client,  and  is  entitled  to  have  ii 
paid  over,  though  the  defendant  has  given  the  sheriff  no- 
tice to  retain  the  money,  and  that  a  motion  veould  be 
made  to  set  aside  the  judgment  for  irregularity.  In  Welsh 
V.  Hok  the  defendant  compromised  with  plaintiff  after 
long  imprisonment,  but  here  the  bill  is  the  fruit  of  the 
action,  virhich,  had  it  come  to  the  attorney's  hands, 
might  have  been  stopped  by  him  in  transitu  for  payment 
of  his  costs,  (a)  Notice  has  been  given  to  the  holder 
not  to  deliver  up  the  bill  to  the  plaintiff.  He  also  men- 
tioned Wilkins  v.  CarmkhaeL  (Jb) 

Bay  LEY,  B.  (c) — This  rule  must,  be  made  absolute* 
Where  thei*e  is  any  collusion  between  the  plaintiff  and 
defendant,  in  order  to  deprive  the  attorney  of  his  costs, 
he  may  go  on  with  the  action,  and  compel  the  defendant 
to  pay  them  to  him.  {d)  Here  a  settlement  took  place 
between  the  plaintiff  and  defendant,  at  a  time  when  they 
knew  that  the  plaintiff's  attorney  had  a  claim  for  costs. 
Now  the  plaintiff  has  only  a  right  to  recover  his  debt,, 
and  the  costs  ought  to  be  paid  into  the  hands  of  the 
attorney.  But  the  security  here  given  is  not  for  the 
debt  alone,  but  for  costs  also.  The  plaintiff  is  sworn  to 
be  in  needy  circumstances.  The  security  of  the  bill  is 
given  under  pressure  of  an  action.  Who  is  entitled  to 
the  benefit  of  it?  If  a  judgment  had  been  procured 
through  the  medium  of  the  attorney,  he  would  have  a 
lien  on  it,  and  would  receive  the  money,  that  out  of  it 
he  might  reimburse  himself.  Here,  instead  of  proceed- 
ing to  judgment,  a  bill  is  given,  partly  as  a  security  for 

(a)  Tidd,  9th  ed.  337.  (h)  Doagl.  104. 

(c)  Lord  Lyndhurat  was  absent  io  the  Coart  of  Chancery. 

(d)  Bat  mere  tuspioion  of  collasion  will  not  saOice  ;  it  mast  be  clearly 
established,  or  the  attorney  cannot  proceed  to  trial  for  his  costs.  NtUon  t. 
Wilson,  6  Bing.  668.  where  the  attorney  having  obtained  a  verdict,  the 
Coort  of  C.  P.  set  it  aside,  and  stayed  the  proceedings  without  costs. 
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• 

the  debt  due,  and  partly  in  satisfaction  of  the  costs  due  1831. 
to  the  plaintiff's  attorney.  He  has  a  right  to  the  posi- 
session  of  the  bill,  to  pay  himself  what  is  due  to  him  in 
respect  of  the  action,  and  to  be  trustee  for  the  plaintiff 
for  the  difference,  if  any.  Nor  will  this  alter  the  situa- 
tion in  which  the  parties  are  placed,  for  the  plaintiff 
having  agreed  to  discharge  the  defendant  for  24/.  he 
will  be  discharged  accordingly. 

Garrow,  B. — ^The  plaintiff,  on  whom  this  will  ope- 
rate, was  liable  to  pay  costs  to  his  attorney,  though  he 
has  here,  by  his  own  act,  prevented  him  from  re- 
ceiving them.  If  an  attorney  was  in  all  cases  driven 
to  refuse  proceeding  in  a  suit  till  he  received  a  deposit, 
on  account  of  its  expenses,  it  would  be  a  great  inconve- 
nience  to  the  majority  of  .suitors.  In  most  cases,  an 
action  is  proceeded  in  by  the  attorney,  in  the  just  ex- 
pectation that  the  costs  incurred  will  be  repaid  into  his 
own  hands. 

Boll  AND,  B. — In  Turwin  v.  Gibson,  (a)  the  pro- 
ceeds of  a  decree  were  in  the  hands  of  the  executrix, 
but  an  order  was  made  on  her  that  the  attorney's  de- 
mand should  be  paid  before  that  of  any  bond  creditor 
Upon  the  authority  of  that  case,  I  think  the  rule  should 
be  absolute. 

Rule  absolute. 


The  King  against  Wrangham.  MayS. 

XX    POLLOCK,  on  behalf  of  the  assignee  of  Wrong-  An  extent  lie* 

-^^^     ham,  an  insolvent,  moved  to  set  aside  an  extent  h^i^^ent  * 

agent  of  a 
fire  insurance  company,  where  it  is  found  on  inquisition  that  he  has  received  a 
sum  due  to  the  crown  for  insurance  duties,  though  the  company  be  also  liable  to 
the  crown. 

(a)  3  Atk.  720.  727. 
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1 83 1.        issued  against  him.    The  insolvent  acted  as  the  Lowih 

-'*^^*      agent  of  the  county  fire  insurance  office,  and,  as  such, 

V.  had  collected  177/.  in  respect  of  premiums  and  duties, 

W  RANC3HAM 

for  which  he  was  bound  by  bond  duly  to  account  to  his 
employers.  A  debt  to  the  crown  for  duties  to  this 
amount  being  found  due  on  inquisition,  the  usucd  affi- 
davits were  also  made,  stating  that  the  defendant  owed 
177/.  to  the  crown,  which  was  in  danger  of  loss ;  and 
the  extent  thereupon  issued. 

I>.  Pollock  contended  that  the  insolvent's  estate 
ought  to  be  divided  among  his  creditors,  including  the 
county  fire  office,  who  were  primarily  liable  to  the 
crown  for  the  duties  received.  There  was  no  privity 
between  the  crown  and  the  insolvent. 

Shepherd,  for  the  crown. — The  insolvent  having  in 
his  hands  the  property  of  the  crown,  is  accountable  for 
it  as  immediate  debtor  to  the  crown. — (He  was  then 
stopped  by  the  Court) 

Lord  Lyndhurst,  C.  B. — The  crown  only  claims 
that  money  which,  being  due  to  it,  came  immediately  to 
the  hands  of  the  insolvent  Wrangham.  Whoever  re- 
ceives money  belonging  to  or  due  on  account  of  the 
crown,  is  an  immediate  debtor  to  it.  Thus  if  the  insol- 
vent  had  not  received  this  money,  the  creditors  would 
have  been  in  the  same  situation. 

Bayley,  B. — ^The  question  is,  whether  the  crown 
may  treat  Wrangham  as  an  immediate  debtor  or  not. 
Now  except  for  the  wrongful  act  of  his  spending  the 
money  which  he  ought  to  have  retained,  it  would  have 
been  ready  in  his  hands.  Then  why  is  the  insolvent  to 
divide  among  his  general  creditors  the  duties  belonging 
to  the  crown,  and  why  should  his  assignees  stand  in  a 
better  situation  than  himself?  If  the  county  fire  of- 
fice had  become  bankrupt,  could  not  the  crown  have 
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issued  an  immediate  extent  against  the  defendant,  to        1831. 
secure  the  duties  received  by  him  as  their  accent?  J~^"^' 

^  o  The  Kino 


GarroW;  B. — Though  Wrangham  was  to  account  for 
the  duties  to  the  fire  office^  still  they  belonged  to  the 
crown.  The  fiat  was  granted  on  an  inquisition  finding 
the  defendant  indebted  to  the  crown^  as  well  as  on  the 
usual  affidavits. 

Boll  AN  D^  B. — ^The  inquisition  found  the  amount  of 
duties  received  by  the  defendant  to  be  177/. 

Rule  refused. 


Wrangham. 


Re  Thomas  Wetton.  May  0. 

Tf/'ETTON  being  in  custody  of  the  sheriff  of  Stafford-  Removal  of 
shire,  on  an  attachment  issuing  out  of  this  court,  SorUempt^to 

a  true  bill  was  found  against  him  in  Middlesex,  for  per-  take  his  trial 
..^  J  .     .1     .            .  for  perjury  in 

jury  committed  in  that  county.  another  coun- 

ty- 
Whitcombe  moved  for  a  writ  of  habeas  corpus,  direct- 
ing the  gaoler  of  his  Majesty's  gaol  of  the  county  of 
Stafford  to  have  the  body  of  Thomas  Wetton  at  "  the  next 
general  sessions  of  oyer  and  terminer  of  our  Lord  the 
King,  to  be  holden  in  and  for  the  county  of  Middlesex, 
at  the  sessions  house  for  the  said  county,  at  Clerkenwell 
in  the  said  county,  on  the instant." 

Notice  of  motion  having  been  given  to  the  defendant 
Wetton,  and  the  gaoler  of  Stafford^ 

Bolland,  B.  (a)  granted  the  writ. 

(a)  The  odIj  Judge  in  Coart. 
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May  9. 

After  a  rule 
for  jud^ent 
as  ia  case  of  a 
nonsuit  has 
been  dis- 
charged, 
without  im- 
posing terms 
as  to  costs,  a 
rule  will  be 
granted  for 
the  costs  of 
not  proceed- 
ing to  trial. 


DocKETT  against  Reed. 

'T^HE  plaintiff  had  not  proceeded  to  trial  in  pursuance 
of  notice. 


Erie  having  obtained  a  rule  for  judgment  as  in  case  of 
a  nonsuit,  now  moved  for  a  rule  for  costs  for  not  pro- 
ceeding to  trial.  The  Master  certified  that  two  rules 
were  requisite,  but  that  the  rule  for  the  costs  of  the  day 
should  be  moved  first,  (a) 

Lord  Lyndhurst,  C.  B. — If  the  rule  for  judgment 
as  in  case  of  a  nonsuit  is  discharged,  (&)  we  shall,  then 
be  in  a  condition  to  consider  whether  the  other  rule 
should  be  granted. 

Bayley,  B. — ^There  is  no  reason  why  the  rule  for 
judgment  as  in  case  of  a  nonsuit  should  not  be  disposed 
of  before  granting  the  other  rule.  The  first  is  in  fact  a 
motion  for  a  peremptory  undertaking ;  but  if  discharged 
with  costs,  then  the  defendant  ought  to  pay  the  costs  of 
the  other  rule,  which  in  that  case  he  would  have  impro- 
perly obtained.  But  if  the  rule  for  judgment  as  in  case 
of  a  nonsuit  is  made  absolute,  the  defendant  is,  as  a  mat- 
ter of  course,  entitled  by  statute  (c)  to  costs  of  the  cause, 
including  those  of  the  day. 

Coleridge  having  given  a  peremptory  undertaking  to 
try  at  the  next  assizes,  the 


(a)  See  Morgan  v.  Bidgood,  1  Pri.  R.  61.     Fisher  v,  Hodgkmson,  2  Pri. 
R.  90.  Wigbtw.  65. 

(6)  See  Hallook  on  Costi,  404.    2  W.  Bla.  1093. 
(c)  See  14  6.  2.  o.  17. 
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Rule  for  judgment  as  in  case  of  a  nonsuit  was  dis-  1839. 

charged,  without  any  direction  as  to  costs.  Dockett 

The  rule  for  costs  for  not  proceeding:  to  trial  was  then  ». 

granted,  (a) 

(a)  Thif  rule  being  absotnte  in  the  first  instmnee,  the  ooiti  prayed  followed 
of  conne,  being  payable  immediately  on  taxation.  See  I  Pri.  R.  61.  note. 
1  D.  &  R.  165.  while  the  other  coiti  became  costs  in  the  caase. 


RisDALE  iigmns^  Kelly.  May  9. 

nALL  had  obtained  a  rule  to  set  aside  a  judgment  A  plea  in 

signed  for  want  of  a  plea,  for  irregularity,  with  costs,  f  n^^iit  does* 
The  judgment  had  been  signed  after  plea  pleaded  and  not  owe  the 

i2i    I  said  sum  **  of 

*^^^-  ten  pounds" 

The  declaration  was  in  debt  for  60/.  being  the  aggre-  above  de- 
gate  of  six  sums  of  10/.  alleged  to  be  due  in  the  several  aggregate 

counts.    The  plea  was,  that  defendant  did  not  owe  the  «»"?  ^^""t^f : 

^  ed  being  ©0/.) 

said  sum  ^'  of  ten  pounds*'  above  demanded.  will  not  au- 

thorize the 
signing  judg- 

Jervis  and  Tenipk  shewed  cause. — ^The  plea  is  a  nul-  ment  for  want 
lity,  being  pleaded  to  the  whole  declaration,  and  not  ^/Jjjfount*^ 
confined  to  any  particular  count.  M'Donnell  v.  M^Donr  may  be  re- 
neU.  (b)    If  the  plaintiff  had  demurred,  the  defendant  Ju^"  ''''' 
would  have  obtained  the  time,  which  was  his  object. 

Ball,  in  support  of  the  rule. — ^This  plea  sufficiently 
meets  the  declaration,  for  the  particular  sum  mentioned 
may  be  rejected  as  surplusage.  Atwood  v.  Bonacich.  (c) 
There  issue  having  been  joined  on  a  similar  plea,  the 
Court  refused  a  rule  for  permitting  the  plaintiff  to  sign 
judgment  as  for  want  of  a  plea,  saying  that  he  might 
withdraw  his  similiter  and  demur,  though  the  inclination 
of  Lord  Tenterden's  opinion  was,  that  the  declaration 

(b)  3  B.  &  P.  IT4.  (c)  1  D.  &  R.  478. 


388  CASES  IN  EASTER  TERM,  8u5. 

1830.  was  sufficiently  covered  by  the  averment  "  that  the  de- 
fendant did  not  owe  the  money  above  demanded/'  and 
that  the  words  ^'  of  ten  pounds*'  might  be  rejected  as 
surplusage. 

Lord  Lyndhurst,  C.  B.— J  perfectly  assent  to  the 
proposition,  that  the  precise  amount  named  in  the  plea 
may  be  rejected  as  surplusage. 

Bayley,  B. — Each  count  here  claims  10/.  to  be  due. 
Then  if  the  defendant  pleads  he  does  not  owe  the  sum  of 
10/.  above  demanded,  will  that  plea  be  so  inapplicable  to 
each  count  as  to  be  a  nullity,  thereby  entitling  the 
plaintiff  to  sign  judgment  for  want  of  any  plea  ?  Now 
if  the  words  ^^  of  ten  pounds"  can  be  rejected  as  sur- 
plusage, the  plea  is  sufficient.  The  question  in  APDon-* 
mil  V.  McDonnell  (c)  was,  whether  a  similar  plea  was 
issuable  within  the  terms  of  a  judge's  order  to  plead 
issuably,  and  though  the  Court  held  that  point  in  the 
negative,  they  did  not  treat  the  plea  as  a  nullity.  For 
a  plea  to  the  merits,  which  this  clearly  is,  cannot, 
though  bad,  be  treated  as  null.  The  words  "  of  ten 
pounds"  are  obviously  inapplicable,  and  may  be  re- 
jected. 

The  other  Barons  ^Garrot^?  and  Bolland)  concurred. 

Rule  absolute  with  costs,    defendant 
undertaking  to  bring  no  action* 

Mr.  Baron  Vaughan  was  absent  during  this  term  from 
indisposition. 

(a)8B.&P.174. 


End  of  Easter  Term* 


CASES 


ARGUBD  AND  DBTBRMINBD  IN 


THE   COURT   OF   EXCHEQUER, 


IN 


Crlnttp  Cenn^ 


In  the  First  Year  of  the  Reign  of  William  IV. 


Smith  and  others  v.  Craven  and  Another.  ^    ^^ 

May  25. 

ASSUMPSIT  for  money  had  and  received,  and  lent  A.CWhm-' 
and  advanced.      Defendant  Craven  pleaded  the  '^  ^' 
general  issue,  and  Thompson  suffered  judgment  to  go  by  and  C.  (Cra- 
default    The  cause  was  referred  to  a  barrister,  whose  ^^^  *!f*??, 

separate  trad- 
award^  finding  the  following  facts^  was  ordered  by  the  en,  agreed  to 

Court  to  be  made  a  special  case.  laUoa^n'im^" 

porting  com. 
The  agent  for  bujring  the  com  abroad  knew  that  the  speculation  was  on  the 
joint  account  of  A.,  B,,  and  C,  and  was  to  consign  to  A.,  drawing  on 
him  at  two  or  three  months.  Cora  was  bought,  and  bilb  for  the  value 
drawn  on  and  accepted  by  A.y  payable  at  a  banker's  in  London^  the  corre- 
spondents of  the  plaintiffs,  who  were  bankers  at  Hull.  A.  had  a  l)anking  ac- 
count with  the  latter,  who,  being  in  the  habit  of  paying  his  acceptances  at  the 
house  of  their  London  correspondents,  paid  the  above  among  other  acceptances, 
not  then  knowing  of  the  joint  speculation  of  A.,  B.,  and  C.  A.,  bv  way  of  part 
security  to  the  plaintiffs,  indorsed  to  them  two  accommodation  bills,  drawn  by 
himself  on  B.  These  were  unpaid,  and  A.  and  B,  became  bankmpts.  C,  had 
contributed  his  third  of  the  purchase,  but  did  not  appear  to  have  known  from 
what  source  A .  obtained  his  funds  for  that  purpose. — Held,  that  the  Hull  bankers 
could  not  recover  against  C,  as  for  money  lent  or  had  and  received,  the  amount 
of  the  bills  drawn  by  A.  on  B.,  though  they  had  given  A,  credit  for  them  in 
his  account,  as  partly  liquidating  their  advances  to  pay  for  the  corn  bought  for 
i4.,  B.,  and  C.  at  their  joint  profit  or  loss. 

D  D 
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1831. 

Smith 
and  Others 

V. 

Cravfn 

and 
Another. 


Plaintiffs  were  bankers  at  Hull.  On  1 1th  October  1828, 
the  defendants,  with  one  Wharton,  who  were  severally 
merchants  in  Hull,  carrying  on  business  separately  on 
their  own  account,  and  in  their  own  names,  engaged  in  a 
joint  speculation  for  the  purchase  and  importation  of  com 
from  the  Baltic  into  the  port  of  Hull.  For  this  purpose 
they  employed  Rodbartm,  a  clerk  of  Wharton's,  as  their 
agent,  whom  tl^ey  dispatched  to  Lubeck.  He  purchased 
several  cargoes  of  corn,  which  were  sent  to  Hull,  and  con- 
signed to  Wharton.  By  letter  from  Wharton,  dated  11th 
October  1828,  Rodbartm  was  instructed  that  he  was  to 
draw  on  him,  Wharton,  for  what  monies  he  might  want, 
payable  in  Lotidon,  at  two  or  three  months,  as  most 
convenient.  In  this  letter,  Wharton  said  "  Yoa  will 
understand  this  speculation  to  be  on  the  joint  ac^ 
count  of  Wharton,  Thompson,  and  Craven,"  which  was 
the  fact. 

Between  27  th  October  and  22d  November  1828,  several 
bills  or  drafts,  amounting  altogether  to  £3696  ITs.  8d. 
were  drawn  by  Rodbartm  at  Lubeck,  and  JuUen  Bro- 
thers, at  Copen/iagen,  oa  Wharton,  on  account  of  cargoes 
of  corn  consigned  to  Wharton,  and  were  accepted  by  him, 
payable  at  Messrs.  Smith,  Payne,  and  Co.  agents  of 
plaintiffs  in  London,  all  which  bills  were  duly  honoured 
by  plaintiffs,  on  Wharton's  account,  and  by  his  instruc- 
tions. 

No  partnership  fund  was  raised  for  the  speculation^ 
and  it  was  agreed  that  the  parties  were  to  meet  the  ez- 
pences  in  thirds.  Defendant  Craven  was  always  ready 
with  his  proportion  of  the  advances,  which  he  paid  to 
Wharton  and  Thompson,  who  had  the  management  of  the 
speculation,  the  corn  being  consigned  to  Wharton,  and 
Thompson  acting  a3  salesman.  Craven's  first  contribu- 
tion was  100/.,  on  28th  November  1828.  On  3d  Janw 
ary  1829,  there  was  an  exeess  of  bills,  and  other  charges. 
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payable  on  account  of  the  joint  apeculation.  above  the 
amount  of  monies  in  hand,  and  on  6thy  7th,  and  8th 
Janaary^  Craven  paid  several  sums  into  Wharton's  hands, 
as  contributions  required  from  him  on  account.  On 
21st  February  1829,  the  excess  above  the  actual  receipts 
on  account  of  the  sales  wsts  22081  lis.  3d.  The  ad- 
vances made  by  Craven,  at  the  same  date,  to  Wharton,  on 
account  of  the  speculation,  amounted  to  796/.  10s.  Be- 
fore, and  up  to  the  dose  of  the  speculation »  Wharton 
kept  a  separate  banking  account  with  plaintiffs,  in  his 
own  name.  They  had  no  knowledge  of  the  joint  specu- 
lation, and  were  in  the  habit  of  paying,  on  his  account, 
through  Smith  J  Payne  j  and  Co.  their  London  correspon- 
dents, bills  drawn  upon  him,  Wharton,  by  foreign  mer- 
chants and  others,  and  by  him  accepted  payable  at 
Smith,  Payne  and  Smith's. 

In  the  course  of  the  joint  speculation,  Wharton  deli- 
vered to  the  plaintiffs  several  accounts  of  acceptances, 
with  instructions  to  them  to  honour  the  same.  The  first 
was  in  these  terms : 


1831. 


Smith 
aBdOthen 

Ceavem 
aad 


"  Hull,  24th  December  1828. 
Accepted  payable  at  Messrs.  Smith,  Payne,  and  Smith. 
C.  J.  Rodbartus's  draft,  dated  Lubeck,  27th 
October,  at  two  months,  due  30th  Decem- 
ber,        -        .        -        -         £300    0    6 


Cr. 


Matthew  Smith's  draft,  dated  Hull, 
2d  September, dii  four  months,  due 
5th  January  1829,        -        -      184    2 

£376    0    0  

200    0    0  £484    2 
Thomas  Wharton. 


£675    0    0 


0 


DIl2 
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1831. 


Smith 
and  Otberi 

Ceaybn 

and 
Another. 


At  the  same  time  Wharton  paid  in  bills  to  the  amount 
of  575/.  and. the  sums  of  484/.  2s.  Od.  and  575/.  were 
passed  to  the  debit  and  credit  respectively,  of  Wharton's 
account  with  the  plaintiffs. 

On  2d  January,  Wharton  delivered  to  plaintiffs  an  ac- 
count of  acceptances,  with  instructions,  in  the  following 
terms  : 

'*  Hull,  January  2,  1829. 

Accepted  payable  at  Messrs.  Smith,  Payne,  and  SmuVs. 
C.  F.  Rodbartus's  three  drafts,  dated  Lubeck, 
3d  November,  at  two  months,  due  6th  Janu- 
ary, say 

1  draft  for  -  -  £350  0  0 
1  do.  -  -  -  250  0  0 
1     do.  -        -        -   300    0    0 

Munster,  Grafe,  and  Co.'s  draft, 

dated  Hambro%  7th  November 

at  two  njonths,  due  10th  Jan.       139  1 1     5 
Cr.  

Cash  £200    0    0 

BUI       500    0    0 

Do.       427     8    3  Thomas  Wharton. 


£1039  11     5 


£1127    8    3 


At  the  same  time  Wharton  paid  in  bills  and  cash 
to  the  amount  of  1127/.  8s.  3d.  and  the  sums  of 
10392.  lis.  5d.  and  1127/.  8s.  3d.  which  were  passed  to 
the  debit  and  credit  respectively  of  Wharton's  account 
with  the  plaintiffs. 
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On  9th  January,  Wharton  delivered  to  phintiffs  an 
account  of  acceptances,  with  instractions  to  honour 
same,  in  the  following  terms  : 

'*  Hutt.dth  January  1829. 

Accepted  payable  at  Messrs.  Smiih,  Payne,  and  Smith% 

C.  jP.  Bodbarius,  his  drafts,  dated 
Lubeck,  10th  November, 

Ifor    -  -    £276    0    0 

Ifor    -  .       326    0    0 

Munster,  Grrfe,  and  Co. 
Hambro%.  their  draft, 
14th  November,  two 
months,  due  17th 
January,        -        -    289    0    0 


Cr.  £176  0  7 
26  10  0 
33    6    0 


50  0  0 

26  0  0 

36  0  0 

100  0  0 


100    0  0 

106    0  0 

106    0  0 

36    0  0 

£890  16  7 


£889    0    0 


Thomas  Wharton. 


At  the  same  time  Wharton  deUvered  the  above,  he  also 
paid  in  bills  and  cash,  value  890/.  15s.  7d.  and  both  sums 
were  in  like  manner  passed  to  account 

On  16th  January  1829  Wharton,  in  like  manner,  deli- 
vered to  plaintiffs  an  account  of  other  acceptances,  with 
like  instructions : 


1831. 

Smith 
and  Others 

«• 
Craybn 

•Dd 
Aaolber. 


394 


CASES  IN  TRINITY  TERM, 


1831. 


«  Hull,  I6th  Jmmary  1829. 
Accepted  payable  at  Meaan.  Smith,  Poynt,  and  Stmtk'u. 

Tanner  and  Beekwitk'i  dnft,  dated 
18th  September,  at  four  months, 
due  2lBt  January,     £173  10     1 
C.   P.  Rodbartus*»   five 
drafts,  dated  Lubeck, 
17th  NovenUier,  at  two 
months,  due  20th  Jan. 

Ifor  £28    0    0" 

1  for  260    0 

Ifor   240    0 

Ifor  200    0 

1  for   166  12 
John  S.  Munn,  Lubeck, 
his  draft,  dated  17th 
NovenAer,tvo  months, 
due  20th  Jan. 


Cr. 

BiU  £191  18 

471  18 

Cash  300    0 

60    2 

100  10 


0 
0 
0 
0 
0 


0 

0 
0 
8 


884  12    8 


£1124    0    0 


Thomas  Wharton. 


68     8  10 
£1126  11     7 


And  at  the  same  time  Wharton  paid  in  bills  and  cash 
value  1124/.  and  both  were,  in  like  manner,  passed  to 
accountt 

On  21st  February  1829,  Wharton,  in  like  manner,  de- 
livered to  plaintiffs  an  account  of  other  acceptances,  with 
like  instructions : 

"  HuU,  2 1st  February  1 829. 
Accepted  payable  at  Messrs.  Smith,  Payne,  and  Smith's. 

JuUen,  Brothers,  Copenhagen,  their  two 
drafts,  dated  22d  "Sooember,  at  three 
months,  due  25th  February, 

1  for        -        -     £600    0     0 
1  for        -        -       412     6     0 


Cr. 

£100  0 
300  0 
471  16 
198  14 


0 
0 
0 
0 


£1070    9    0 


£1012    5    0 
Thomas  WItarton. 
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And  on  this  last  occasion,  Wharton  paid  in  bills  and 
cash,  value  1070/.  9s.  and  both  were,  in  like  manneri 
passed  to  the  account. 

In  all  these  instances,  except  the  last,  there  were 
other  acceptances  included  in  the  instructions  for  ho« 
nour^  besides  those  relating  to  the  com  speculation. 

All  the  acceptances  made  payable  at  Smithf  Payne 
and  Smith's,  were  duly  honoured  by  the  plaintiffs  on 
Whartori*s  account. 

At  the  time  of  the  above  transaction,  plaintiffs  be- 
lieved the  above  acceptances  to  be  Wharton's  individual 
concern. 

In  the  pkyment  of  the  1127/.  85.  tid.  made  by  Whar- 
ton  to  the  plain tifis  on  2d  January  1629,  was  included  a 
bill,  drawn  on  and  accepted  by  defendant  Thompson  for 
427/.  8«.  3(/.  due  29th  March ;  and  in  the  payment  of 
1070/.  9«,  made  by  TTAor^on  to  plaintiffs  21st  February, 
1829,  was  included  a  similar  bill  for  198/.  \A$.  These 
two  bills,  making  together  626/.  25.  Zd.  were  entered  ad 
bills  to  their  full  amount  by  the  plaintiffs,  who  did  hot 
negociate  them,  and  in  whose  hands  they  remained  un- 
paid. Both  were  drawn  hy  Wharton  on  Thompson, 
being  accommodation  bills  manufactured  between  them 
without  Craven's  privity  or  authority,  and  having  no 
other  reference  to  the  joint  concern  than  so  far  as  it 
might  be  presumed  to  be  for  the  purpose  of  enabling 
Wharton  or  Tlu>mpson  to  raise  money  to  pay  their  re- 
spective contributions.  Plaintiffs  did  not  know  these 
were  accknnmodation  bills. 

On  1 1th  April,  1829,  Thompson  became  bankrupt, 
and  about  the  same  time  Wharton  absconded  to  America 
and  also  became  bankrupt. 

Since  these  bankruptcies,  defendant  Craven,  includ- 
ing his  previous  payment  towards  the  joint  account,- 
amounting  to  796/.  IO5.  was  obliged  to  pay  2,900/.  on 
that  transaction. 


183L 

Smith 
tnd  Otbcn 

o. 
Ceaveh 

■nd 
.AsoUmt. 
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Smith 
and  Others 

€raven 

«od 
AnoUwr. 


The  whole  cargoes  of  corn  came  to  the  hands  of  Wkar- 
ton,  Thompson,  or  their  assignees,  and  were  sold  by 
them,  except  one  cargo  uninsured  and  lost  at  sea. 

The  plaintiffs  first  discovered  the  com  speculation  be- 
tween Wharton,  Thompson  and  Craven  under  the  bank- 
ruptcy of  Wharton. 

Besides  the  sum  of  626/.  2s.  3d.  for  which  the  ac- 
tion was  brought,  Wharton  continued  indebted  to  plain- 
tiffs in  324/.  145.  9d. 

Up  to '21st  February,  1829,  the  amount  of  advances 
by  plaintiffs  to  Wharton,  which  can  be  traced  to  the 
joint  speculation,  was  3,816/.  135.  2d.,  and  the  amount 
of  similar  receipts  by  plaintiffs  from  Wharton  up  to  the 
same  date,  exclusive  of  the  two  bills  drawn  by  Whar- 
ton on  Thompson,  as  above  mentioned,  was  3070/.  7s.  Od. 

The  case  also  set  out  Wharton* s  banking  account  with 
the  plaintiffs,  stating  the  above  acceptances,  and  pay- 
ments per  contri  in  the  usual  debtor  and  creditor 
manner. 

In  the  event  of  the  Court  being  of  opinion  that  the 
plaintiffs  were  entitled  to  recover,  the  arbitrator  awarded 
the  defendant  Craven  to  pay  the  plaintiffs  626/.  2s.  3d. 
with  all  costs  of  the  reference  and  award ;  but  if  their 
judgment  should  be  for  the  defendant,  he  directed  that 
the  plaintiffs  should  pay  the  defendant  Craven  the  opsts 
of  the  reference  and  award. 

R.  C.  HUdyard  for  plaintiffs. — ^The  plaintiffs  seek  to 
charge  the  defendant  Craven  with  a  sum  of  626/.  25. 3d. 
in  respect  of  his  share  of  the  profit  and  loss  in  a  joint 
purchase  of  com  by  him  with  Wharton  and  Thompson. 
The  above  sum  is  the  amount  of  two  bills  drawn  by 
Wharton  on  Thompson,  and  accepted  by  him,  for  which 
the  plaintiffs  gave  Wharton  credit  (a),  as  a  part  security 


(a)  See  D«  !a  ChaumetU  v.  Bank  of  Enyland,  9  B.  &  C.  216. 
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for  their  advances  to  enable  him  to  take  up  Rodbartuis 
drafts;  and  standd  part  of  a  cash  balance  against  him 
in  their  books.  They  for  their  security  required  and  ob- 
tained collateral  acceptances  from  Wharton,  which  were 
not  paid.  An  agent  was  employed  by  the  partners  to 
buy  com,  and  as  no  partnership  fund  existed,  bills  were 
necessarily  drawn  in  favor  of  the  sellers,  to  be  answered 
by  the  proceeds  of  the  corn.  Rodbartus  was  expressly 
instructed  to  draw  them  on  Wharton,  payable  in  London, 
being  at  the  same  time  informed  on  whose  account  the 
speculation  was  made.  That  connects  his  drafts  or  bills 
with  the  joint  speculation.  In  the  South  Carolina  Bank 
V.  Case  and  Others  {a),  though  Clough,  the  partner  in 
America,  was  not  only  without  authority  from  his  part- 
ners in  England  to  indorse  bills  of  the  description  on 
which  the  holders  claimed  a  dividend,  but  in  so  doing 
violated  their  positive  instructions  on  that  subject,  the 
Court  held  that  Clough*s  indorsement  bound  the  English 
partners. —  [Bay ley  B.  The  King's  Bench  there  held 
that  for  the  purposes  of  business  in  America,  as  carried 
on  there  by  Clough,  for  the  joint  benefit  of  himself  and 
his  two  partners  in  Europe,  he  ex  necessitate  had  a  vir- 
tual authority  to  pledge  the  partnership  firm  in  order  to 
carry  on  the  concern;  and  they  thought  that  Clough  was 
the  whole  firm  in  America  as  to  third  persons,  whatever 
violation  of  agreement  had  taken  place  as  between  him 
and  his  partners.] — In  this  case,  the  partnership  had 
another  name  in  England.  Wharton's  acceptances  of 
Bodbartus'%  bills  were  for  that  purpose  the  acceptances 
of  the  partnership,  and  the  plaintifif  s  advances  to  take 
them  up  were  monies  lent  and  advanced  to  the  use  of 
the  partners  for  their  joint  benefit.  In  Denton  and 
Others  v.  Rodie  and  Another  (a),  Clough,  a  partner  in  a 
Liverpool  house,  went  to  America  to  get  consignments 


1831. 


(a)  8  B.  &  C.  427  ;  •€•  10  B.  &  €.  293. 
(6)  S  Cunpb.  493. 
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for  th6  pftMaership,  and  in  the  course  of  that  undertak- 
ing drew  bills  on  the  Liverpool  firm  in  his  own  name,  for 
which  he  received  value  in  Annrica*  His  partners  re- 
cognixed  these  acts  by  paying  bills  similarly  drawn, 
till  they  became  bankrupt.  Lord  Ellenborough  held  the 
transaction  to  be  a  loan  rather  than  a  discount,  and  that 

I 

as  the  money  was  paid  to  him  in  America^  in  pursuance 
of  the  partnership  authority,  the  lenders  were  entitled  to 
recover  as  for  money  lent  to,  or  had  and  received  by  the 
partnership. — [BayUi/  B.  In  that  case,  it  was  alio  coni- 
sid^redi  that  an  authority  to  borrow  money  existed,  the 
course  of  dealing  which  took  place  abroad  having  been 
adopted  by  the  partners  at  home ;  but  in  this  case,  the 
plaintiffs,  Smith  and  Co.  are  one  degree  removed  from 
the  joint  transaction  of  purchase,  they  being  agents  for 
only  one  of  the  buyers,  and  not  conusant  of  the  joint 
transaction  till  after  its  conclusion.  Can  they  be  said 
to  have  paid  money  for  the  use  of  all  the  partners,  at 
the  joint  instance  of  all?]— The  defendants  adopted 
TTAar^o/i's  acts,  in  furtherance  of  a  joint  speculation,  in 
which  the  defendants  were  his  partners.  It  is  not  stated 
that  Craven  was  ignorant  of  the  advances  to  Wharton. 
Besides,  these  advances  prevented  the  partnership  from 
being  sued  by  the  seller  for  the  value  of  the  com. 


Coltman,  contra,  was  stopped  by  the  Court. 


Lord  Lyndhurst  C.  B.  —  It  is  distinctly  stated 
that  the  defendant  Craven  contributed  his  share  of  the 
money  required  for  the  joint  speculation  when  called  on, 
but  nothing  appears  from  which  we  can  infer  that  he 
knew  by  what  means  the  other  two^thirds  to  be  contri- 
buted by  his  partners,  Wharton  and  Thompson,  were 
raised*  Had  Craven  any  reason  to  consider  how  their 
shares  were  furnished,  or  to  suppose  that  they  were 
not  supplied  by  their  own  funds  ?   Then,  as  the  business 


IN  THE  FiEST  Year  of  WILLIAM  IV. 


399 


was  entirely  conducted  by  them,  he  might  naturally  con->        .1831 

elude  that  Wharton,  to  whom  the  com  wat  consigned, 

raised  his  share  of  the  purohase^money  on  the  security 

of  the  proceeds  of  the  sales,  so  as  to  provide  for  the  pay-^ 

ment  of  the  agent's  drafts  which  did  not  become  due  till       j^wnhei. 

a  future  period.     Wharton  did  in  fact  raise  money  for 

that  purpose,  on  his  own  credit,  at  his  banker's,  in  the 

manner  stated.     But  nothing  shews  any  authority  from 

Craven  so  to  obtain  it,  or  any  knowledge  of  his  that  it 

was  so  acquired. 


Batlby  B.  — If  my  agent  misapplies  money,  raised 
by  my  authority  to  answer  the  purposes  of  his  agency, 
and  then  borrows  other  money  to  answer  those  purposes, 
can  I  be  liable  to  the  lender  ?  If  this  was  a  claim  by  the 
seller  of  the  com,  he  might  doubtless  hare  made  all  the 
partners  liable  (a).  This,  however,  is  a  claim  by  third 
persons,  who,  as  between  these  parties,  are  to  be  the 
mere  hand  by  which  the  money  is  to  be  advanced.  The 
borrower,  TFAoWon,  having  given  collateral  security  to  the 
plaintiffs  for  their  advances,  the  money  is  lent  to  him,  by 
him  paid  over  to  the  agent,  or  applied  to  take  up  bills 
drawn  by  him  for  the  partnership  purchases.  But  the 
debt  thus  accming  to  the  plaintiffs  is  the  individual  debt 
of  the  single  principal  Wharton,  He  is  the  only  person 
tmsted ;  on  his  own  account  and  credit  alone  are  the 
advances  made  by  the  plaintiffs ;  and  they  are  not  de- 
luded by  the  prospect  of  any  partnership  security  held 
out  to  them  by  him.  While  the  bills  were  drawn  on 
Wharton  and  honoured,  Craven  might  reasonably  take  it 
for  granted  that  they  were  defrayed  by  Wharton's  own 
funds.  It  would  be  very  unjust,  if  after  advances  thus 
made  to  Wharton,  the  plaintiffs  should,  at  a  distant  pe- 
riod, be  allowed  to  say,  **  We  advanced  money  to  take 


(a)  S«e  Cothay  aod  others  v.  Femmell  aad  oUien,  10  B.&C.  671. 
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up  bills  drawn  on  Wharton^  and  though  we  lent  the 
money  on  Wharton*s  credit  only,  still  as  we  now  find 
that  he  applied  it  to  pay  a  debt  for  which  yon  were 
jointly  liable  with  him,  we  shall  hold  you  liable  to  us  for 
the  loan."  No  facts  are  stated,  shewing  any  authority 
whatever  from  Craven  to  Wharton  to  borrow  money  from 
the  plaintiffs,  nor  is  one  partner  liable  for  a  loan  to 
another,  unless  that  other  had  authority,  express  or  im- 
pUed  from  his  partner  to  contract  the  debt.  It  is  not 
sufficient  to  say  that  the  firm  of  Wharton,  Thonymn,  and 
Craven,  was  relieved  by  the  payment  of  their  acceptances 
by  the  plaintiffs'  money ;  for  the  payment  of  their  debt, 
except  at  their  joint  instance,  did  not,  in  point  of  law, 
relieve  them  from  liability. 


The  other  Barons  concurred. 

Judgment  for  the  defendant  Craven. 

Coltnuin,  for  the  defendant,  obtained  the  costs  of  the 
special  case,  in  addition  to  those  given  by  the  award. 


May  24. 


Brown  against  Shukf.r  and  Others. 


A   BOND,  dated  24th  March  1824,  had  been  given  by 

Edward  Edwards  for  himself,  his  heirs,  &c.,  to  the 

plaintiff,  in  a  penalty  of  2200/.,  conditioned  to  perform 


In  debt 
against  an 
heir  on  the 
bond  of  an 
ancestor, 
riem  per  de- 
scent before,  at,  or  since  the  exhibiting  the  bill,  was  pleaded.  Plaintiff  replied, 
that  before  the  commencement  of  the  suit  defendant  had  lands  by  descent.  The 
plaintiff  had  a  verdict,  but  the  jury  did  not  inquire  of  the  value  of  the  lands 
descended.  Held,  that  the  replication  provided  by  stat.  3  W.  &  M.  c.  14.  s.  6. 
having  been  adopted,  the  jury  who  tried  the  cause  should  have  inquired  the 
value  of  the  lands  descended ;  and  a  venire  de  novo  was  awarded. 

Quare,  whether  3  W.&  M.  c.  14.  s.  6.  is  general  in  its  operation,  or  confined 
to  cases  of  alienation  before  action  brought;  or  whether  that  statute  continues 
to  a  plaintiff  his  common-law  right  to  a  general  judgment  on  false  plea  of  rien* 
per  descent  pleaded  ? 
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the  covenants  in  an  indenture  of  mortgage  of  the  same 
date  between  the  obligor  of  the  one  part,  and  the  plidn- 
tiff  of  the  other  part,  for  securing  1 100/.  to  the  plaintiff. 
This  was  an  action  of  debt  by  the  obligee  against  W. 
Shaker  and  liUzabeth  his  wife,  T.  PUmley  and  Mary  his 
wife,  T.  Evans  and  Catherine  his  wife,  being  co-heiresses 
of  the  obligor,  their  father,  who  died  before  16th  July 
1830  {a),  possessed  of  certain  lands.  The  defendants 
joined  in  all  the  pleas  as  far  as  the  sixth  inclusive. 

1st,  as  to  the  bond  non  est  factum  of  Edward  Edwards. 

2d,  as  to  the  indenture  of  mortgage,  same  plea. 

dd.  That  the  bond  was  obtained  from  Edward  Ed- 
wards,  since  deceased,  by  the  fraud,  covin,  and  collusion 
of  the  plaintiff  and  T.  Y.  his  attorney,  who  represented 
to  Edward  Edwards  that  the  1100/.  had  been  previously 
paid,  and  that  Edward  Edwards,  believing  such  misre- 
presentation, signed  the  deeds,  whereas  in  truth  it  had 
not  been  paid,  nor  was  any  part  thereof  ever  after  paid 
to  Edward  Edwards  as  for  his  use,  or  had  or  received  by 
him* 

4th,  That  the  bond  was  obtained  by  fraud,  omitting 
the  statement  of  the  particular  misrepresentation. , 

6th,  As  to  the  indenture  of  mortgage,  same  plea 
as  3d. 

6th,  As  to  the  indenture  of  mortgage,  same  plea 
as  4th. 

7th  plea,  by  W.  Shuker  and  E.  his  wife.  That  they 
ought  not  to  be  charged  with  the  said  debts,  because 
they  say  that  they  have  not,  nor  has  either  of  them,  nor 
had  they,  nor  had  either  of  them,  at  the  time  of  exfubit- 
ing  the  bill  of  the  said  plaintiff  in  this  behalf,  noir  at 
any  time  before  or  since,  any  lands,  tenements,  or  here- 


183L 

Brown 

V. 

Shdkbr 
■adOthen. 


(a)  S  W.  &  M.  c.  14.  it  repealed  bj  11  6.  4.  and  1  W.  4.  c.  47.  except 
aa  to  eatatea  of  peraona  who  died  before  the  paaaiog  the  act,  vix,  before  16th 
Joly.  1830. 


402 


CASES  IN  TRINITY  TERM, 


1831. 


Brown 

Shokbr 
Mid  Olhert. 


ditamentfy  by  descent  from  the  said  Edward  Edwards, 
in  fee  simple. — Verification. — Wherefore  they  pray  judg- 
menty  if  they  the  said  W.  S.  and  E.  his  wife,  in  light  of 
the  said  £.  as  co-heiress  of  the  said  £.  £•  deceased, 
or  either  of  them,  ought  to  be  charged  with  the  debt 
aforesaid,  by  rirtue  of  the  supposed  writing  obligatory 
in  the  second  declaration  mentioned. 

8th,  Same  plea  by  T.  Plimley  and  M.  his  wife. 

9th,  Same  plea  by  T.  Evans  and  C.  his  wife. 

Similiter  to  2d  plea.  Replications  to  3d,  4th»  6th, 
and  6th  pleas,  that  the  bond  and  indenture  were  fairly 
obtained,  concluding  to  the  country. 

To  7th  plea,  That  the  said  £.,  qfier  the  death  of  the 
said  Edward  Edwards,  and  before  the  commencement  of 
this  suit,  to  wit,  on  the  1st  day  of  June  1830,  had  divers 
lands  and  tenements  in  fee  simple,  by  descent  from  the 
said  K  £.,to  wit,  at,  8cc.  (a) — Verification,  and  prayer 
of  judgment  for  debt  and  damages.  Same  replications 
to  8th  and  9th  pleas.    Issues  thereon. 

At  the  last  assizes  for  Salop,  the  plaintiff  had  a  ver- 
dict for  1 100/.,  but  the  jury  did  dot  inquire  of  the  value 
of  the  lands  descended,  pursuant  to  3  W.  and  M.  c.  14. 
sec.  6\ 


R.  V.  Richards  had  obtained  a  rule  in  Easter  Term  to 
restrain  the  plaintiff  from  issuing  execution  except 
against  the  lands  descended » and  to  stay  proceedings,  on 
payment  of  costs,  but  abandoned  it,  and  afterwards  ob- 
tained a  rule  for  restraining  the  plaintiff  from  issuing 
execution  till  a  jury  bad  inquired  of  the  value  of  the 
land  descended,  according  to  the  statute.     He  cited 

(6)  That  omitting  the  words  "  wherewith  they  might  have  Mtitfied  the 
said  plaintiff  the  debt  aforesaid.'*  Bat  sec  2  Saand.  8.  a.  note,  RetUkmo  v. 
Hesiher,  Cro.  El.  354. 
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3  W.  8c  M.  c.  14.  8.  5.  &  6.  (a)  He  contended  that 
the  plaintiff,  who  replies  according  to  the  statute^  is 
not  entitled  to  general  judgment  as  at  common  law» 
but  can  only  have  a  special  judgment  to  the  value  of 
the  land  sold  as  found  by  the  jury,  be  it  what  it  may  (6). 
If  the  jury  neglect  to  find  the  value,  a  repleader  or  vefure 
de  novo  will  be  awarded.    Jeffrtf  v.  Barrow  (c).     Here 


1831. 

Brown 

V. 
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(a)  OdIj  id  force  as  t«  pertoM  who  died  before  16tb  Jalj,  1830.  H  &•  4. 
and  1  W.  4.  c.  47. ;  re-eDacted,  id.  t.  6.  &  t .  7.  with  timilar  provisions  for 
aetlons  of  ooTenaot  agilost  heirs,  in  order  to  enfbrce  their  tnoesiors'  cove* 
Hants. 

Stat,  S  W.  &  M.  c.  14.  s.  6.  after  reciting  "  whereas  several  persona 
being  heirs  at  law,  to  avoid  the  pajment  of  snch  jost  debts  as  in  regard  of  the 
lands,  tenements,  and  hereditaments  descending  to  them  thej  have  bj  law 
been  liable  to  paj,  have  sold,  aliened,  or  made  over  snob  lands,  &c.  htfort 
any  process  was  or  could  be  iseoed  ont  against  them,*'  Bnaots,  **  That  in  all 
eases  where  anjr  heir  at  law  shall  be  liable  to  paj  the  debt  of  his  aneestor 
in  regard  qf  anj  lands,  &o.  descending  to  him,  aud  sAoff  s§U,  alitm$,  er 
wuiks  over  ths  same,  he/ore  anj  action  brongbt  or  process  sued  ont  sgainst 
him,  that  snch  heir  at  law  shall  be  answerable  for  sach  debt  or  debts  in  an 
aetfon  or  actions  of  debt,  io  the  nolns  of  the  taid  Umd  ao  6y  Aim  soM,  aliened, 
or  maio  over,  in  which  eases  all  creditors  shall  be  preferred  as  in  actions 
agaiqst  executors  and  admbistrators,  and  snch  execution  shall  be  taken  ont 
upon  anj  judgment  or  judgments  so  obtained  against  such  heir,  to  the  value 
of  the  taid  land,  as  if  the  same  were  his  own  proper  debt  or  debts ;  saving 
that  the  lands,  &c.  bond  fide  aliened  before  the  action  bronght  shall  not  be 
liable  to  snch  execution. 

Section  6.  Provided  alwajs  and  be  it  further  enacted.  That  where  any 
action  of  debt  upon  anj  specialtj  is  brought  against  amjf  heir,  he  maj  plead 
riene  per  descent  at  the  time  of  the  original  writ  brought,  or  the  bill  filed 
against  him,  anjihing  herein  contained  to  the  cootrarj  notwithstanding ;  and 
the  plaintiff  in  aaoh  notion  m«y  repi  j  iktU  he  had  Umde,  tenements,  or  here- 
ditaments from  hie  ancestor,  before  the  origisud  writ  hronghi  or  bill  filed,  and 
if  upon  issue  joined  thereupon  it  be  found  for  the  plaintiff,  thfi  jury  shall 
inquire  qf  the  value  of  the  lands,  &o.  so  descended,  and  thereupon  judgment 
shall  be  given,  and  execution  shall  be  awarded  as  aforesaid ;  but  if  judg- 
ment be  given  against  such  heir  bj  confession  of  the  action,  without  con- 
fessing the  assets  descended,  or  upon  demurrer  or  nil  dioit,  it  shall  be  for 
the  debt  and  damages,  without  anj  writ  to  inquire  of  the  lands,  &c.  de- 
scended. 

(6)  Redshaw  v.  Hesther,  Cartb.  354.  Comb.  344.  5  Mod.  1 19, 123.  S.  C. 

(c)  10  Mod.  18, 19. 
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the  plaintiff  has  replied  under  the  statute  3  W.  &  M.' 
c.  14.  s.  6.  (a),  but  the  jury  have  not  found  the  value  of 
the  lands  descended. 

Jetvis  and  Curwood  now  shewed  cause. — The  plea  of 
riais  per  descent  is  a  false  plea  within  the  knowledge  of 
the  heirs  who  severally  plead  it.    The  proper  judgment 
therefore  is  not  special  in  respect  of  the  lands  descended 
only^  but  general  to  recover  the  debt^  for  the  action  is  in 
the  debet  J  and  not  in  the  detinet  only^  the  heirs  being 
prima  facie  supposed  to  have  assets  to  the  value  of  the 
lands  descended  (i). — [Bayley  B.  As  a  defendant  could 
only  plead  one  plea  at  the  time  of  passing  3  W.  8c  M. 
c.  14.^  this  record  may  perhaps  be  to  be  considered  as  if 
riens  per  descent  were  the  only  plea ;  for  if  the  defendant 
is  found  liable  on  that,  he  will  be  also  liable  on  the 
other  pleas  found  against  him. — ]    Then  has  3  W.  8c  M. 
c.  14.  so  altered  the  common  law  as  to  exempt  the  heir 
from  the  consequences  of  that  false  plea,  and  to  make  it 
imperative  on  the  jury  to  find  the  value  of  the  lands  de- 
scended according  to  section  6.  ?     Section  3.  recognizes 
the  common  law  liability  of  the  heir  to  a  general  judg- 
ment in  case  of  a  false  plea,  and  before  section  6.  it 
seems  that  the  jury  could  not,  after  finding  against  the 
heir  on  the  issue  of  riens  per  descent,  enquire  the  value 
of  the  lands  descended,  that  being  the  effect  of  a  spe- 
cial judgment  (c).    The  object  of  the  act  was  to  give 
that  remedy  at  law  against  an  heir  quoatf  lands  de- 
scended  and   aliened   by  him   before  action  brought, 
which  could  then  only  be  had  in  equity.     Coleman  v. 
Winch  (d).    Sections  5.  and  6.  must  be  taken  together, 

(a)  2  Saond.  8.  note  a. 

(6)  Djer,  149.  a.  Cases  collected  Bar..  Abr.  tit.  Heir  and  Ancestor  (H.) 
14  Vio.  Ab.  same  title  (C.)  pi.  1, 2,  3,  8.9.    1  P.  Wms.  777. 

(c)  See  Evett  v.  Suieliffe,  Roll.  R.  234.  1  Mod.  3.  Snelgrove  t.  BosvUt, 
2  Ro.  Ab.  71.  E.  1652. ,  Maihews  v.  Lee,  Barnes,  444.  14  Vio.  243. 

(<0  Ptr  Lord  MaccUafield,  1  P.  Wms.  777. 
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and  shew  that  the  inquiry  must  be  of  lands  descended 
and  aliened  before  action  brought.  Then  what  jury 
shall  so  inquire  ?  The  statute  3  W.  8c  M.  has  not  al- 
tered the  law  on  false  plea  pleaded.  —  [BayleyB.  At 
that  time  no  second  plea  could  be  pleaded.  Is  there 
any  case  before  the  statute  where  riens  per  descent  was 
pleaded  and  found  a  false  plea^  but  a  qualified  or  spe- 
cial judgment  only  was  given  ?  — ]  Eveit  v.  Sutcliffe 
Mich.  13  Jac.  (a)  shews,  that  at  common  law  the  quan- 
tity of  assets,  i.e.  of  lands  descended,  was  not  material 
to  be  found  in  debt  against  an  heir  on  the  bond  of  his 
ancestor  after  riens  per  descetU  found  against  him,  though 
U  might  be  in  an  action  against  an  executor,  (40  E.  3. 
15.)  and  a  general  judgment  was  there  sustained,  nor 
after  similar  verdict  on  this  pleading  could  the  Court 
give  a  special  judgment,  except  by  consent  of  the  plain- 
tiff, Allen  v«  Holden  (6),  relied  on  by  Lord  Holt  in 
Smith  V,  Angel  (c),  decided  since  3  W.  8c  M.  c.  14. — 
[^Bayley  B.  The  plea  in  Smith  v.  Angel  was  at  common 
law,  confessing  some  assets,  viz.  a  reversion  descended, 
but  alleging  them  not  to  be  in  possession,  and  pleading 
an  outstanding  lease  in  stay  of  the  plaintiff's  execution. 
The  plea  being  held  altogether  null  and  false,  the  judg- 
ment there  against  tl^e  heir  was  general.]  {d)  The  judg- 
ment being  always  special  in  these  cases,  it  would  some- 
times be  advantageous  to  the  bond  creditor  to  have  a 
special  judgment,  viz.,  of  all  the  lands  descended,  (which 


1831. 

Brown 

Shdker 
tod  Otbert. 


(a)  Roll.  R.  2S4.   14  Viti.  241.  S.  C. 

(6)  2Rol.  Abr.71.  pi.  8,9.  A.D.  1651. 

(c)  2  Ld.  Raj.  786.    7  Mod.  40.  S.  C.   Trio.  1  Ao. 

(f/)  ir  the  latter  part  of  3  W.  &  M .  c.  14.  s.  6.  it  (aa  it  aeema  to  be) 
geoeral,  appljiog  to  all  htin,  tbeo  the  jadgmeot  io  Smiik  r.  Angel  being 
againat  tbe  beir  on  tUmurrBr,  raost  bave  beeo  geoeral.  See  tbat  nectioo. 
Aod  it  aeeois  tbe  better  opioioo  tbat  it  woold  bave  beeo  also  general  at  com- 
moo  law.  Betides,  after  tbe  jadgmeot  on  demnrrer,  tbe  action  seemed 
eoofetted  "  witboat  coofetsing  tbe  (real)  assets  deteended."  See  tbat  teo- 
tioo,aod7Mod.44.  S.  C. 
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might  be  all  the  heir  had)  instead  of  a  general  judgment, 
which  would  only  give  him  a  moiety  of  all  the  heir's 
land ;  plaintiffs  have  therefore  been  permitted  to  surest 
on  the  record  that  the  heir  has  particular  lands  by  de- 
scent, and  to  pray  execution  of  the  whole  of  them,  (a) 

It  is  true  that  in  annuity  for  arrears  of  an  annuity 
granted  by  the  ancestor^  where  non  est  factum  was 
found  against  the  heir,  that  was  held  to  be  not  such  a 
false  plea  as  made  the  plaintiff's  consent  to  a  special 
judgment  necessary^  FratJc  v.  Stukeley  {b),  in  order  to 
save  the  heir  from  a  general  judgment  of  a  moiety  of 
all  his  lands  (c).  Though  Clothworthy  v.  Chthwortky  (it) 
is  cited  in  2  Williams^s  Saunders  (e)  as  an  authority  for 
the  same  law,  it  was  decided  on  another  point  (/"). 

If  the  statute  W.  &  M.  is  not  imperative  on  the 
plaintiff  to  reply  according  to  s.  6.,  and  he  replies  as  at 
Qommon  law,  the  jury  need  not  inquire  the  value  of  the 
lands  ^l^scended*  Mathews  v.  Lee  (g).  In  Jeffry  v. 
Barrow  (h),  Powis  and  Eyre^  J.s  thought  the  jury  who 
tried  the  issue  of  riens  per  descent  were  the  only  jury  who 
by  the  act  could  inquire  the  value,  though  Powell  J.  dif- 
fered. In  actions  on  bonds  for  performing  covenants  in 
another  indenture,  stat.  8  &  9  W.  3.  c.  11.  s.  8.  is  held 
imperative  on  plaintiffs  to  assign  breaches,  in  order  to 
assessing  damages  thereon.  Roles  v.  Rosewell  (t) ;  but 

(a)  See  the  oftset  cited  2  Saond.  7.  c.  note 
(fr)  2  Ro.  Abr.  71 .    11  Car.  I.  B.  R. 

(c)  2  Stand.  7.  a.  6.  c.  notes    14  Vin.  tit.  Heir  (D.)  2  Ro.  Ab.  71. 

(d)  Cro.  Car.  436.  in  Error  ;  said,  14  Vio.  Ab.  242.  to  be  S.  C.  m  Prmik 
w,  Stukeljf. 

(«)  7.  c. 

(/)  Qu,  If  these  oases  apply  to  actions  of  debt  on  bond  agaimt  the 
beir  for  soma  oertaio,  wben  the  issae  raised  on  the  pieadings  is  nader  oUt. 
S  W.  &M.  0.14.  S.6.  ?  See,  however,  11  G.  4.  audi  W.4.e.  4S.  a.6,7. 
■f  to  eoomiimts  of  ancestor. 

(f )  Baroea,  SS§,  2  Sauod.  8.  a.  note 

(&)  10  Mod.  18.  Gilb.  R.  282.  S.  C.  Tidd,  9th  edit.  574. 

(t)  6  T.  R.  5S8. 
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where  the  jury  have  neglected  to  do  so,  the  remedy  is 
only  by  venire  de  novo,  Edwards  v.  Broum  (o),  which  is 
not  prayed  for  by  this  rule.  If  any  one  of  the  pleas  is 
J^lae,  the  heir  at  law  is  left,  as  before  the  statute,  charge- 
able with  the  whole  debt  on  a  general  judgment. 

Russell  Seijt,  and  Richards,  in  support  of  the  rule.  — 
The  plaintiff  has  here  replied  according  to  the  statute ; 
and  the  question  is,  whether^  when  the  statute  is  pro- 
ceeded on  to  that  extent,  it  is  not  imperative  as  to  the 
duty  imposed  by  it  on  the  jury?  Jeffry  v.  Barrow  (6) 
is  also  reported  jn  C.  B.  Gilbert's  Reports  (c).  There  the 
jury  did  not  find  any  value  of  the  lands,  and  Eyre  3.  says 
the  act  was  intended  to  prevent  the  heir  from  being 
charged  for  the  whole  by  his  false  plea  of  riens  per  de* 
scent.  This  is  not  an  inquest  of  office,  but  it  is  part  of 
the  duty  of  the  jury  on  this  issue  to  inquire  of  the  value, 
and  an  attaint  would  lie  for  not  doing  it  (d). — [Bayley  B. 
In  replevin,  if  the  jury  do  not  inquire  the  value  of  the 
rent  arrear,  pursuant  to  17  Car.  2.  c.  7,  the  defect  can- 
not be  supplied  by  a  writ  6(  inquiry  (e).  —  ]  It  is  said 
that  the  defendants  have  lost  the  benefit  of  the  statute 
by  pleading  any  one  false  plea,  so  that  the  jury  need  not 
inquire  under  sect  6.  If  non  est  factum,  though  found 
against  the  defendants,  is  not  a  false  plea  within  their 
knowledge  at  the  time  of  pleading,  Frank  v.  Stukdy, 
Clothworthyv.Clothworthy(jsecU6,  applies).  The  pleas  of 
fraud  2LTe  ejusdem  generis.  If  sect  6.  does  not  apply,  where 
the  heir  has  not  aliened  before  action  brought,  and  the  heir 
who  has  or  has  had  lands  by  descent  pleads  rietis  per  de- 
scent at  the  time  of  action  brought,  the  object  of  the  sta- 
tute is  defeated,  but  the  enacting  words  in  sect  6.  are  ge- 

(a)  Ante,  19S.  b. 

(b)  10  Mod.  19.  (c)  279.  (<f)  Co.  lit.  965.  h. 

(«)  Soo  8k9ap€  ▼.  Ctdpepmr,  1  Lor.  263.  tmd  oaMo  eollootcd  in  Tidd  9 
odit.  575. 

E    B  2 
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neraly  and  not  to  be  restrained  by  a  preamble  to  sect.  5. 
This  judgment  will  be  bad  on  error  or  arrest  of  judgment. 

Lord  Lynouurst,  C.  B.  —  The  replication  is,  in 
substance,  that  pointed  out  by  the  statute,  and  the  issue 
is  joined  on  that  replication ;  the  jury  therefore  might 
have  inquired  the  value  of  the  lands  descended ;  for  the 
plaintiff,  having  pursued  the  directions  of  the  statute, 
must  take  the  consequences,  one  of  which  is,  that  the 
jury  who  tried  the  cause  ought  to  inquire  the  value  of 
the  lands  descended.  The  verdict  being  imperfect,  then, 
a  venire  de  novo  must  issue,  unless  the  parties  consent  to 
an  assessment  of  the  value  by  a  sheriff's  jury  or  by  an 
arbitrator. 

As  to  the  issues  joined  on  the  pleas  of  riefis  per  rfe- 
sceni,  there  is  nothing  in  the  replications  to  shew  that 
those  pleas  were  false  within  the  knowledge  of  the  de- 
fendants at  the  time  of  pleading  them.  They  state  that 
neither  at  the  time  of  the  action  brought,  or  before,  or 
since,  have  the  defendants  had  lands  by  descent  from 
their  ancestor.  The  replications  take  issue  on  the  for- 
mer part  only  of  these  pleas,  that  after  the  death,  and 
before  the  commencement  of  the  suit,  the  defendants 
had  lands  by  descent,  viz.,  before  or  at  the  time  of  ac- 
tion brought,  thus  abandoning  the  surplus,  and  con- 
cluding with  an  averment  of  verification  according  to 
the  statute.  Had  the  whole  issue  tendered  by  the  pleas 
been  accepted,  the  question  would  have  arisen,  whether 
at  the  time  they  were  pleaded  they  were  false  or  true 
within  the  knowledge  of  the  parties,  and  whether  the 
statute  3  W.  &  M.  applied  to  such  a  case.  But  a  dif- 
ferent issue  is  here,  in  fact,  taken,  on  which  the  truth  or 
falsehood  cannot  be  ascertained  ;  if,  after  action  brought, 
and  before  plea  filed,  the  heirs  had  aliened,  the  plea 
could  not  be  said  to  be  false  consistently  with  this  repli- 
cation. 
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Bay  LEY  B.  —  If  the  plaintiff  shews  that  lands  de- 
scended at  any  time  after  the  ancestor's  deaths  and 
before  the  commencement  of  the  action,  he  is  entitled 
to  a  verdict  on  the  plea  of  riens  per  descent,  but  the 
knowledge  by  the  heir  of  the  fact  of  descent  cannot 
then  be  in  issue.  He  may  plead  that  plea  in  ignorance 
of  a  small  portion  of  land  which  may  turn  out  to  be  his, 
e.  g.  acquired  by  the  ancestor  after  mortgage  of  the  rest. 
The  pleas  state  more  than  was  necessary,  but  as  the  re- 
plications are  not  co-extensive,  they  do  not  raise  the 
issue,  Whether  the  heirs  had  lands  after  the  commence- 
ment of  the  suit,  so  that  the  Court  cannot  know  whether 
they  were  aliened  or  not  after  that  event.  The  issues 
which  might  have  been  raised  on  these  pleas  at  common 
law  are  relinquished  by  the  plaintiff,  who  replies  under 
the  statute ;  we  are  therefore  not  called  on  to  say  what 
the  effect  of  replying  as  at  common  law  to  a  plea  of 
riens  per  descent  is.  And  whether  sect.  6.  of  3  and  4 
W.  8c  M.  c.  14.  is  general  in  its  operation,  or  confined 
to  cases  of  alienation  before  action  brought,  is  not  ne- 
cessary to  be  decided.  If  it  is  not  general,  any  provi- 
sion for  pleading  riens  per  descent,  where  no  alienation 
takes  place  before  suit,  is  left  out  of  that  act,  as  well  as 
11  Geo.  4.  and  1  W.  4.  c.  47.  Then  does  3  W.  &  M. 
c.  14.  s.  6.  continue  to  a  plaintiff  his  common  law  right 
to  a  general  judgment,  in  case  of  a  plea  of  riens  per  de- 
scent found  to  be  false  within  the  knowledge  of  the  heir 
at  the  time  of  pleading,  or  does  it  confine  that  right  to 
the  cases  mentioned  in  the  latter  part  ?  (a)  Now,  that 
section  does  not  provide  the  form  of  any  judgment  ge- 
neral or  special  in  any  cases  besides  those  mentioned  in 
the  latter  part,  in  which  it  provides  a  special  judgment 
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(a)  VU.  wbere  the  beir  confetSM  the  aotioo  withoat  oonfetMng  assett 
detoended,  or  ba»  judgment  agaiost  him  by  defaolt  on  demarrer,  &c.  which 
entitled  plaintiff  to  a  general  judgment  at  common  law.  Davjf  v.  PejpyM, 
Plowd.  440. 
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That  may  raise  an  inference  that  the  earlier  part  is  ge- 
neraly  applying  to  all  pleas  of  riens  per  descent,  whether 
alienation  takes  place  after  or  before  action  brought. 
At  common  law,  the  heir's  alienation  barred  the  obligee 
of  the  ancestor ;  now,  by  3  W.  &  M.  c  14.  s.  6.,  the 
heir  is  charged  according  to  the  value  of  the  lands 
aliened.  As  the  award  of  a  writ  of  inquiry  according 
to  the  terms  of  the  rule  might  be  reversed  in  error,  a 
venire  de  novo  is  the  proper  course  (a),  if  no  arrangement 
takes  place  between  the  parties. 


Vaughan  and  Bollano  Bs.  concurred. 

Venire  de  novo  to  issue,  unless  the  par- 
ties agree  within  a  fortnight  to  the 
assessment  of  the  value  by  a  sheriflT's 
jury,  or  reference  to  an  arbitrator. 


(c)  Aft  to  oOfU  of  f  enire  de  novo,  see  lute,  Edwards  v.  A 


May  2b. 


Doe  dem.  Lewis  against  Thomas  Pbeece. 


A  declaration  "C^  JECTMENT  by  a  mortgagee.  —  Catherine  Preece 
in  ejectment  ^^j  Thomas  Mutlow,  tenants  in  possession,  were 

two  tenants  in  served  with  copies  of  the  declaration,  and  appeared; 
d^^Tparts  ^^^  which,  the  defendant  Thomas  Preece  was  admitted, 
of  the  pre-  to  defend  only  as  landlord.  At  the  last  Lent  assizes  for 
toberecoTer-  Herefordshire,  the  defendant  proposed  to  call  Mutlow  to 
ed.  A  ^^^  prove  adverse  possession  for  more  than  twenty  years  by 
into  a  rule  to  Catherine  Preece.  She  had  been  in  possession  of  all  the 
as  hmdloM.^'  premises  for  nearly  forty  years,  except  of  a  part  let  by 

Semhle,  nei-  the  defendant  to  MtUhw  at  Christmas,  1826,  and  held 
ther  tenant  in 

possession  can  be  admitted  to  prore  adverse  possession  by  the  other  of  the  part 
held  by  him,  for  the  judgement  in  ejectment  would  be  evidence  against  both  in 
an  action  for  mesne  profits. 


PreecIs. 
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by  him  from  that  time  to  the  time  of  bringing  the  eject-        1831. 
ment     Catherine  Preece  was  also  tendered  as  a  witness  ^  '^"T'' 

Doe  d.  Lewis 

to  prove  adverse  possession  by  Muthw  of  that  part  For  ^  v. 
the  lessor  of  the  plaintiff  it  was  objected,  that  as  Cathe^ 
fine  Preece  was  in  possession  of  part  of  the  premises 
proceeded  for,  she  could  not  be  called  to  sustain  the  de- 
fendant's case,  even  as  to  the  part  not  held  by  her,  as 
she  would  be  liable  to  the  costs  of  an  action  for  mesne 
profits,  even  of  that  part,  for  nearly  two  years  previous 
to  Christmas,  1826;  and  the  title  set  up  by  the  defend- 
ant to  both  parts  being  the  same,  she  would  be  giving 
evidence  to  uphold  her  own  possession ;  Doe  d.  Foster 
V.  Williams  (a).  The  witnesses  were  rejected,  and  the 
lessor  of  the  plaintiff  had  a  verdict 

Godson  moved  for  a  new  trial  in  Easter  Term. — 
Though  the  declaration  was  served  on  both  the  witnesses 
as  tenants  in  possession,  Thomas  Preece,  having  been 
admitted  to  defend  as  landlord,  is  the  only  defendant  on 
the  record,  and  neither  of  the  tenants  in  possession 
would  be  liable  for  the  mesne  profits  of  the  part  held  by 
the  other.     A  rule  being  granted, 

Russelj  Seijt,  and  Talfourd  now  showed  cause. — 
Catherine  Preece  was  proposed  to  be  examined  in  support 
of  her  own  possession,  which  she  would  lose  in  the  event 
of  a  verdict  for  the  lessor  of  the  plaintiff.  Doe  d.  Foster 
V.  Williams. 

Godson  admitting  that  when  he  called  Muthw  he  did 
not  state  to  the  learned  judge  that  he  proposed  to  con- 
fine that  witness's  evidence  to  the  part  held  by  Catherine 
Preece,  — 

(«)  Cowp.  621. 
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183L  The  Rule  was  discharged  —  Bayley  B.  saying  that 

_  """T^^       no  injustice  was  sustained  by  the  defendant.     For  as  the 

Doe  d.  Lewis  •*  ''  i      .  i   i  .      •     • 

V*  witnesses  rejected  were  identified  with  him  m  interest, 

by  being  tenants  in  possession  at  the  time  the  ejectnient 
was  brought  and  served,  the  judgment  therein  would  be 
evidence  of  the  title  of  the  lessor  of  the  plaintiff  in  an 
action  against  the  tenants  in  possession  for  the  mesne 
profits^  so  as  to  bring  them  within  the  general  rule  al- 
luded to  (a). 

Rule  discharged. 

r 

(a)  BqI.  N.  p.  87. 


The  proposed  witnettet  hid  a  certain  disadraDtage  attending  the  erent  of 
the  tnit  one  way :  as  a  jnd^ent  for  the  lessor  of  tbe  plaintiff  would  ba?e 
the  effect  of  turning  them  ont  of  possession  immediatelj  ;  see  Gilb.  Law 
Ev.  106.  as  cited  bj  Tmdal,  C.  J.  Doe  d.  Te^ham  ▼.  TyUr,  6  Bing.  394. ; 
and  judgment  bj  the  consent  role  had  been  signed  against  the  casual  ejector, 
oo  admitting  tbe  defendant  to  defend  as  landlord  without  the  tenant,  with 
staj  of  execution  till  the  e?ent  of  the  trial  in  ejectment;  so  that  od  judg- 
ment for  the  lessor  of  the  plaintiff,  the  tenants  in  possession  were  liable  to 
an  action  for  mesne  profits.  AmIw  ?.  Parkin,  2  Burr.  665.  On  the  same 
gronnd,  had  the  tenants  defended  the  possession,  the  landlord  could  not  be 
called  to  support  their  title.    Ibid, 

It  seems  that  when  a  lessor  of  a  plaintiff  claims  lands  in  possession  of 
different  persons,  and  one  of  the  tenants  would  be  a  material  witness  for  tbe 
others,  such  tenant,  before  opposing  or  pleading,  should  suffer  judgment  to 
go  by  default  as  to  tbe  part  in  his  possession,  see  Bull.  N.  P.  99. ;  or  at 
least  consent  to  a  verdict  for  so  much  as  be  is  proved  to  be  in  possession  of. 
Dormer  v.  ForteMcue,  Willes,  343.  n.  For  Bourne  v.  Turner,  Stra.  638. 
decides  that  a  landlord  cannot  be  made  defendant  in  ejectment  in  lien  of 
the  tenant  in  possession,  tbe  latter  being  sworn  to  be  a  material  witness  for 
tbe  former;  for  tbe  declaration  is  delivered  to  tbe  tenant  in  possession, 
who  is  liable  for  the  mesne  profits,  ibid. ;  and  tbe  person  actually  in  posses- 
sion and  trespassing  most  be  defendant  in  that  action.  Bume  v.  Richardmm, 
4  Taunt.  720. 
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Hawkes  and  Another,  Assignees  of  Stephen  Dunn, 

against  Samuel  Dunn. 

'T^RO  VER  for  two  bales  of  bacon.   Plea  general  issue.  A  messengrer 

At  the  trial  before  Taunton,  J.  at  the  Lent  assizes  mission  of 
for  Somersetshire,  the  following  facts  were  proved.    The  *>ankrupt 
commission  of  bankrupt  was  dated  18th  May  1830,  and  warrant  to 
the  assignment  to  the  plaintiffs  the  18th  June  in  that  year.  ^^^f^^??^\, . 
The  bankrupt,  after  residing  at  several  places  in  Exeter,  am  come  for 
had  gone  to  live  at  a  shop  in  Fore-street  in  June  1829,  J^iXSi? 
where  his  son  Edwin,  aged  18,  with  his  sister  Anna,  S.  d7*  (the 
aged  22,  had  previously  carried  on  a  trade  in  bacon  for  Defendant 
some  months,  *'  E.  Dunn  and  Co.**  being  on  the  door.  **"d,  "  I  have 
On  1st  June  1830,  Shepherd,  a  provision  dealer  at  P/y-  con :  I  have 

mouth,  who  had  had  other  dealing  with  Edwin  Dunn,  *°"®  U*®*  „ 
'  .     ®  '  came  from  E, 

sent  him  two  bales  of  bacon,  directed  *'  E,  Dunn  and  Co.  and  A.  D/b 

Exeter.'*    It  arrived  at  the  waggon-office  in   Exeter,  *er/'?a^n'' 

Edwin  Dunn  met  it  there,  and  on  4th  June  sent  it  thence  &n<i  daughter 

by  waggon,  without  delivery  in  Fore-street,  to  the  defen-  i^ptj    jy^^ 

dant,  his  uncle,  at  Wiveliscombe,  via  Taunton.     It  was  roeMcnger 

desired  him 
delivered  to  him  there  on  the  7th,  the  bankrupt  being  to  take  care 

then  in  prison.     The  messenger  under  the  commission  ^ **' Jt"^?h * 
arrived  at  Wiveliscombe  on  the  8th,  shewed  his  warrant  it,  as  more 
to  the  defendant,  and  told  him  he  was  come  for  bacon  J^ewd  about 
that  had  belonged  to  the  bankrupt.     Defendant  said  he  it.    The  de- 
had  no  bacon  that  belonged  to  Stephen  Dunn,  but  he  no  answ^.^^ 

had  some  that  came  from  Edwin  and  A,  Dunn's  shop  in  A  day  or  two 
^  r«,  iii-.i  i».t    afterwards  he 

Exeter.    The  messenger  told  him  to  take  care  of  it,  and  suffered  it  to 

.    be  removed 
by  E,  D.  and  sent  back  to  the  tradesman  who  furnished  it.    Held  that  this  was 
evidence  of  a  conversion. 

When  goods  are  furnished  to  the  agent  of  a  bankrupt,  on  the  agent's  credit^ 
he  may,  to  protect  himself,  stop  them  in  transitu,  and  give  them  a  new  direction 
adverse  to  his  principal ;  but  if  he  give  them  a  fresh  destination,  in  furtherance 
of  the  usual  course  of  business  of  the  principal^  tiiey  pass  fo  tbe  assignees,  as 
in  the  order  and  disposition  of  the  bankrupt. 
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not  to  part  with  it,  as  more  would  be  heard  about  it 
There  was  no  evidence  of  any  answer  by  defendant 
The  messenger  went  again  on  the  29th9  and  asked  for  it, 
but  the  defendant  said^  he  had  sent  it  back  to  the  place 
from  whence  it  came.  Edwin  Dunn,  for  the  defendant, 
proved  that  the  whole  business  in  Fore-street  was  his. 
That  all  of  the  bacon  at  that  shop  was  obtained  on  his 
and  his  sister's  credit,  and  that  the  bacon  in  question 
stood  on  the  same  footing ;  that  his  father  lodged  with 
him,  paying  a  weekly  sum,  and  served  in  the  shop  in  his 
or  his  sister's  absence  :  also,  that  defendant  refused  to 
keep  the  bacon,  as  there  was  a  dispute  about  it,  and 
helped  to  load  it,  in  order  to  be  sent  back  to  Shepherd  zt 
Pit/month.  On  the  23d  June,  Shepherd  regained  it  at 
Exeter.  It  was  also  proved  that  Edwin  Dunn  had  ob- 
tained orders  for  the  above  bacon  from  several  inhabi- 
tants of  WiveUscombe  before  the  4th  of  June. 

The  learned  judge  left  it  to  the  jury  to  say  whether 
the  stock  of  bacon  in  Fore-street  was  the  property  of 
Stephen  Dunn,  or  of  Edunn  and  Anna  Dunn,  stating  that 
the  business  might  have  been  carried  on  there  by  the 
latter  colourably,  while  their  father  Stephen  was  the 
actual  trader,  and  also  that  what  took  place  at  WiveUs- 
combe, was  evidence  of  conversion  by  the  defendant. 

The  jury  found  the  business  and  stock  in  Fore^street, 
to  be  actually  the  property  of  the  bankrupt,  Stephen 
Dunn,  and  that  whatever  was  done  there,  was  done  by 
him  by  the  agency  of  his  children,  and  gave  a  verdict 
for  the  plaintiff,  dams^s  8/. 


WUde,  Seijt.  in  Easter  Term,  moved  for  a  new  trial  for 
misdirection,  on  the  ground  that  there  was  no  evidence 
of  conversion.  He  contended  that  the  defendant  could 
not  be  made  a  bailee  without  his  own  consent,  by  being 
charged  with  the  possession  of  goods  of  the  title  to 
which  he  was  not  cognizant.    The  distinction  between 
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Akxander  and  Southey  {a)  and  the  present  case,  is  that  1831. 
the  warehousekeeper  there  became  a  voluntary  bailee.  ^^^ 
"  Bring  any  one  to  prove  it  yours,  and  I'll  give  it  you,  •■*  Asotker 
and  not  else,"  has  been  held  a  qualified  refusal,  and  no  donii. 
evidence  of  conversion;  Green  v.  Dunn  (6). — [Lord 
Lyndhurst,  C.  B.  Here  on  the  contrary  the  defendant 
disposes  of  the  goods,  and  so  makes  his  election  between 
the  claimants. — Bayley,  B.  When  he  delivered  the  ba- 
con to  the  carrier,  he  gave  no  notice  to  the  assignees. 
He  might  have  said,  as  in  Wilson  v.  Anderton  (c),  ^*  I 
received  it  from  my  nephew,  and  unless  you  get  an  or- 
der from  him,  I  can't  part  with  it,"  but  here  he  shifted 
the  possession  voluntarily.  In  the  cases  where  the  just  in- 
ference from  the  refusal  was,  that  the  party  is  unwillingly 
in  possession,  anda  conversion  vmsaccordingly negatived, 
he  retained  possession. — ]  Wilde  mentioned  another 
point,  that  the  bacon  being  bought  on  the  son's  credit, 
and  never  having  been  at  the  Fore-street  shop,  it  followed 
that,  even  if  the  business  was  the  father's,  his  assignees 
could  not  take  this  bacon  without  indemnifying  the  son, 
who  was  personally  liable  for  the  value. 

Rule  granted. 

Crowder  and  FoUett  shewed  cause. —  The  last  point 
was  not  taken  at  the  trial.  The  plaintiffs  seek  to  recover 
for  the  bacon,  not  as  being  in  the  order  and  disposition 
of  the  bankrupt,  but  as  his  property,  found  in  the  hands 
of  a  third  person.  Though  at  the  waggon  oflSce  in  Exe- 
ter,  the  bacon  was  in  the  order  and  disposition  of  the 
bankrupt,  who,  by  the  agency  of  his  son  Edwin,  sent  it 
from  thence  to  Wiveliscombe.  As  to  the  conversion,  if 
the  defendant  would  have  prevented  being  bailee  against 
his  will,  he  should  not  have  given  the  bacon  up  to  the 
bailor,  but  to  the  messenger.    The  plaintiffs  do  not  rely 

(d)  5  B.  &  A.  24r.        (6)  3  C«mpb.  216.  n.        (c)  1  B.  &  Adol.  460. 
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on  the  defendant's  qualified  refusal,  but  on  his  actual 
act  of  ownership,  in  disposing  of  it  elsewhere  after  the 
claim  of  the  plaintiffs  was  known.  The  defendant  took 
on  him  to  decide  on  the  property  which  he  might  think 
was  in  the  children,  though  it  was  in  fact  in  the  bank- 
rupt. Akxander  v.  Southey  is  inapplicable,  for  there 
the  servant  had  no  possession. — [Lord  Lyndhurst.  Here 
we  take  it  on  the  verdict,  that  the  possession  of  the  son 
was  that  of  the  father.]  — The  bacon  ought  to  have  been 
given  up,  or  a  reasonable  qualification  annexed  to  the 
refusal.  A  bailee  who  makes  himself  a  party,  by  acting 
for  bailor,  must  stand  or  fall  by  the  title  of  the  latter  (a). 
The  question  of  conversion  was  left  to  the  jury,  on  the 
evidence.  Though  the  denial  of  goods  to  the  person 
having  a  right  to  demand  them  is  said  by  Hok^  C.  J.  to 
be  an  actual  conversion,  Baldwin  v.  Cok  (Jb),  it  is,  at  all 
events,  evidence  of  a  conversion. 


Erskine  and  Here,  in  support  of  the  rule.  —  It  was  not 
left  to  the  jury  to  say  whether  this  bacon  was,  or  was 
not  the  bankrupt's  property.  Now,  it  does  not  follow 
that  this  bacon  was  the  bankrupt's,  though  that  at  the 
shop  might  be.  It  should  have  been  left  to  them,  whe- 
ther this  bacon  was  sent  to  Edwin  Dunn  for  his  own  use 
and  disposal.  It  cannot  be  said  to  be  the  bankrupt's 
property.  The  father  was  in  prison  when  the  bacon  ar- 
rived, and  the  son  sold  it  in  the  usual  course  of  shop 
business.  —  IBaylei/,  B.  Edwin  Dunn  swore  there  was 
no  distinction  between  this  bacon  and  the  goods  which 
had  been  furnished  him  fiom  the  commencing  business 
in  that  shop.]  —  The  defendant  might  retain  the  bacon 


(a)  See  per  Lord  Tenterden,  1  B.  &  Adol.  456.  Com.  Dig.  Chancery, 
(3  T.) 

(6)  6  Mod.  212.  in  which,  as  welt  as  in  M*Combie  v.  Dama,  6  Eatf, 
538.  and  in  Hoare  v.  Parker,  2  T.  R.  376.  there  was  a  demand  and  a  dis- 
tinct refusal.    See  2  Saand.  47.  g.  and  1  B.  &  Adoi.  456. 
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for  Edwin  Dunn,  on  whose  credit  it  was  obtained,  and        1830. 
who  might  have  sued  defendant  for  parting  with  them.       ^7"*"^^^ 
Edwin  Dunn  had  a  lien,  and  never  so  parted  with  the     mkI  Another 
possession  as  to  divest  himself  of  it  Thus,  when  a  factor        ddnn. 
sells  under  a  del  credere  commission,  whereby  he  becomes 
liable  for  the  price,  he  has  a  lien  on  the  price,  though  he 
has  parted  with  the  goods  (a).    The  bacon  was  origin- 
ally destined  for  the  customers  at  Wiveliscombe,  and  was 
at  the  defendant's  house  merely  in  transitu,  not  delivered 
to  the  purchasers.    Nor  was  the  defendant  bound  to 
keep  it  for  the  assignees,  unless  he  had  been  a  bailee  for 
value.    In  Devereux  v.  Barclay  (b),  a  warehouseman 
who  had  misdelivered  goods  by  mistake  was  held  liable 
in  trover,  Abbott,  C.  J.  saying,  it  was  a  delivery  contrary 
to  the  knowledge  which,  in  point  of  law,  the  defendants 
ought  to  have  had,  and  not  an  innocent  delivery.     In 
that  light  the  delivery  by  defendant  to  Edwin  Dunn 
cannot  amount  to  a  conversion,  nor,  if  it  were  the  bank- 
rupt's property,  had  the  defendant  undertaken  to  keep  it 
for  the  messenger. 

Lord  Lyndhurst  C.  B.  —  I  am  of  opinion  that  the 
rule  for  a  new  trial  must  be  discharged.  We  are  bound 
to  assume,  from  this  verdict,  that  the  business  in  Fore- 
street  was  carried  on  by  the  children  for  the  father,  and 
that  the  goods  were  ordered  for  Stephen  Dunn,  the  father, 
with  a  view  to  the  directing  them  ultimately  to  Wivelis- 
combe.  If  Edwin  Dunn,  having  bought  them  on  his  own 
credit,  had,  at  the  waggon  office,  and  before  they  came  to 
the  possession  of  the  father,  given  them  a  new  direction,  in 
order  to  protect  himself,  he  might  have  been  justified  in  so 
doing,  but  this  bacon  was  in  fact  merely  sent  on  frpm  Exeter 

(a)  SelwjD*!  Ni.  Pri.  tit.  Factor,  804.  citing  Drinktcaigr  w.  Goodwin, 
Cowp.  251.  Hudson  v.  Granger,  5  6.  &  A*  27.  Foxerajt  w,  Devonshire, 
SBarr.  931. 

(6)  2  B.  St  A.  702. 
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to  Wivdiscombe,  in  furtherance  of  the  original  intention 
with  which  it  was  purchased.  It  reached  the  destina- 
tion which  was  designed  it  in  the  first  instance,  and 
must  be  considered  as  having  been  delivered  to  the  de- 
fendant there  by  the  father,  Edwin's  opportunity  for 
controul  over  it  being  at  an  end* 

As  to  the  second  point,  that  there  was  no  evidence  of 
conversion :  the  property  being  transferred  to  the  assig- 
nees  by  the  bankruptcy,  the  messenger  goes  over  to 
WiveUscombe,  to  ascertain  whether  the  bales  are  in  the  de- 
fendant's possession.  He  does  not  demand  them,  having 
probably  no  means  of  carrying  them  away.  He  shews  him 
his  warrant,  and  desires  him  not  to  part  with  thenu  Had 
the  defendant  made  any  answer  calculated  to  awake  sus- 
picion, the  messenger  might  have  seized  them,  but  none 
being  made,  his  acquiescence  is  presumed.  Yet  after- 
wards, on  the  direction  of  Edtoin  Dunn,  the  defendant 
took  on  him  to  deal  with  the  goods,  and  send  them  back 
to  the  parties  of  whom  they  were  purchased*  That  is 
strong  evidence  of  conversion. 


Bayley  B. — The  property  in  the  bacon  was  duly 
vested  in  the  assignees,  in  right  of  the  bankrupt.  The 
business  in  Fore-street  was  substantially  his,  and  is  so 
found  by  the  jury,  who  disbelieved  the  statement  of  Ed- 
win Dunn,  that  it  was  his.  He,  however,  made  no  dis- 
tinction between  the  bacon  in  question,  and  the  other 
goods  in  the  shop,  but  treated  them  as  placed  on  the 
same  footing.  Then  why  should  the  learned  judge  leave 
it  to  the  jury,  that  this  particular  bacon  was  to  be  placed 
on  any  other  ?  The  goods  were  originally  sold  on  the 
son's  credit,  as  had  been  the  usual  course  of  business. 
The  seller  sent  them  to  Exeter.  When  they  got  there 
they  received  a  new  destination.  Now,  if  Edwin,  the 
son,  had  there  given  it  a  new  direction  adverse  to  his 
father's,  and  contrary  to  the  course  of  dealing  for  which 
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he,  as  agent  to  bis  father,  had  ordered  it ;  and  with  that  183L 
view  had  separated  it  from  the  rest  of  his  father's  goods, 
in  order  to  protect  himself,  that  might  have  prevented 
the  property  vesting  in  the  father,  so  as  to  pass  to  his 
assignees.  Here,  on  the  contrary,  he  gives  them  a  new 
destination,  not  adverse  to  his  father,  but  in  furtherance 
of,  and  as  part  and  parcel  of  the  business  of  the  shop. 
By  his  thus  continuing  to  act  for  the  benefit,  and  as 
agent  of  his  father,  the  new  destination  was  substan- 
tially given  by  the  father.  I  am  also  of  opinion  that 
there  was  sufficient  evidence  of  a  conversion.  The  de- 
fendant lulled  the  messenger  into  security,  by  giving 
him  no  answer.  Had  he  said  ''  I  cannot  retain  them ;  I 
must  deliver  them  to  Edwin  and  Anna,  if  I  am  called  on 
to  do  so,'*  the  messenger  would  have  been  put  upon  seiz- 
ing the  bacon.  Then  had  the  defendant  a  right  to  send 
it  back  to  the  place  from  which  it  came,  consistently  with 
his  silence  and  implied  consent  to  suffer  it  to  remain, 
when  desired  not  to  part  with  it  ?  There  is  no  doubt 
that  the  property  was  in  the  assignees,  who  were  also 
entitled  to  possession ;  and  it  may  make  a  difference  to 
them,  whether  it  remained  in  the  defendant's  hands  or 
in  those  of  the  party  from  whom  he  received  it,  which 
person  may  be  insolvent. 

Vaughan  B. — The  struggle  at  the  trial  was,  whe- 
ther the  business  in  Fore-sireei  was  that  of  the  father  or 
the  son,  and  the  jury  thought  it  was  carried  on  for  the 
father's  benefit.  Unless  there  was  a  perverse  verdict,  or 
a  misdirection  in  point  of  law,  the  Court  could  not  in- 
terfere on  account  of  the  small  amount  of  the  verdict* 
The  bacon  was  perhaps  bought  on  the  credit  of  the  son. 
Then  how  is  it  dealt  with  ?  When  the  son,  at  the  waggon- 
office,  deals  with  it  as  is  here  proved,  does  he  not  cease 
to  be  the  purchaser,  and  become  the  agent  of  the  father? 
His  directing  the  goods  to  go  to  Wweliscombe  in  conse- 
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1831.        quence  of  previous  orders^  is  consistent  with  his  acting 
^r^'^^       for  his  father  in  the  Fore-street  business.  The  jury,  then^ 
and  Another     were  uot  wrong  in  that  part  of  their  verdict     There  is 
Dunn.        evidence  of  a  refusal  as  well  as  a  demand,  and  a  con- 
version might  well  be  inferred. 

Holland  B.  —  My  only  difficulty  is  as  to  the  con- 
version. I  do  not  think  the  evidence  given  amounts  to 
proof  of  demand  and  refusal.  These  goods  are  not 
shewn  to  be  coming  to  defendant  within  his  knowledge, 
and  had  he  said  he  had  nothing  to  do  with  them,  that  he 
did  not  know  they  were  coming  to  him,  that  might  have 
exonerated  him.  But  his  answer  is,  not  that  of  an  in- 
nocent bailee,  but  rather  of  a  man  holding  himself  not 
liable  to  the  demand  made  of  Stephen  Dunn's  goods. 
The  messenger  might  not  have  omitted  the  opportunity 
of  seizure,  had  not  the  defendant  allowed  him  to  become 
secure,  that  he  would  act  as  warehousekeeper. 

Rule  discharged. 


May  28. 


Bevan  against  Knight. 


A  trial  is  not  r\N  the  24th  Tyrwhitt  obtained  a  rule  for  staying  pro- 
judgment  of  cecdings  on  the  bail  bond,  bail  having  been  put  in 
the  ^erm  is  j^^j  justified  on  that  day,  (a)  and  for  staying  pro- 
defendant's  ceedings  in  the  mean  time  on  payment  of  costs.  The 
fn^and^perfect  defendant  resided  in  London.  The  writ  was  returnable 
bail  in  due      on  9th  Afoy,  the  last  day  of  Easter  term,  and  the  de- 

ceedings  on  a  claration  was  then  filed  conditionally.     Bail  above  not 

bail  bond 

were  stayed  after  bail  put  in  and  justified,  on  the  usual  terms,  without  the  bail 
bond  standing  as  a  security,  where  the  writ  being  returnable  the  last  day  of  one 
term,  the  trial  might  have  been  at  the  first  sittings  in  the  next,  had  bail  been  put 
ill  in  due  time. 

(a)  2  Wils.  C.    2  Chitty 's  R.  108. 


IN  THE  First  Yeah  of  WILLIAM  IV.  421 

having  been  put  in  in  due  time^  th&  bail  bond  was  assigned  1831. 
on  the  18th^  and  on  the  19  th  a  quo  minus  was  served  on 
the  baily  returnable  on  the  20th.  The  23d  was  the  first  day 
o(  Trinity  term,  and  the  bail  justified  in  the  original  ac- 
tion on  the  24th.  The  first  sittings  in  Trinity  term  were 
fixed  for  2nd  June.  The  application  being  on  the  part 
of  the  defendfant  in  the  original  action,  an  affidavit  of 
merits  was  made,  (a) 

Whitmore  shewed  cause.  — The  plaintiff  is  entitled  to 
call  on  the  bail  to  consent  that  the  bail  bond  shall  stand 
as  a  security  for  the  debt,  for  bail  should  have  been  per- 
fected five  days  before,  though  a  judgment  of  the  term 
might  still  be  obtained.  The  plaintiff  has  lost  a  trial 
at  the  first  sittings  in  it.  He  cited  1  Archbold^s  K.  B. 
Practice,  2d  Edit  99,  which  states  ''  a  plaintiff  is  said  to 
have  lost  a  trial  when  the  time  has  elapsed  at  which  the 
writ  of  distringas  juratores  might  have  been  made  re- 
turnable, supposing  the  |ilaintiff  to  have  proceeded  in 
the  action  without  delay.'* 

Tyrwhkt  in  support  of  the  rule.  —  The  writ  being  re- 
turnable on  the  last  day  of  Easter  term,  no  trial  could 
have  been  lost.  Adams  v.  Thompson.  (Jb)  —  \^Bayley  B» 
There  was  no  declaration  de  bene  esse  in  that  case.  — ] 
At  all  events,  a  trial  can  only  be  lost,  where  by  the 
neglect  of  the  defendant  to  put  in  or  perfect  bail  in  due 
time,  the  plaintiff  has  been  prevented  from  trying  his 
cause  in  the  same  term  in  which  his  writ  was  returnable, 
and  also  from  obtaining  judgment  in  that  term,  (c) 

Per  Curiam.  —  A  trial  can  only  be  lost  where  judg- 
ment of  the  term  is  lost,  by  the  defendant's  delay  to  put 
in  and  perfect  bail.     As  that  does  not  appear  to  be  the 

(a)  See  Tidd»  9tb  ed.  802.  (6)  1  Cbit.  R.  357,  n. 

(c)  Tidd'i  Praotice,  9tb  ed.  SOS. 
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case  here,  (a)  the  bail-bond  cannot  be  required  to  stand 
as  a  security^  The  rule  must  be  absolute  on  the  terms 
of  pleading  issuably,  and  taking  short  notice  of  trial  for 
the  last  sittings  in  term. 

(a)  For  the  totion  not  beiug  bj  original,  the  platntiflT  coold  have  jndg- 
raent  of  the  term  after  trial,  at  the  last  sitting.  Tidd,  9tb  ed.  304.  See 
Searle  ▼.  Hale,  3  Pri.  52. 


Crosby  against  Davis. 

On  the  26th  of  April,  KMy  obtained  a  rule  to  stay  proceedings  against 
the  sheriff.  The  irregalaritj  was,  that  the  bail -piece  was  filed  with  the 
Baron's  clerk  at  chambers,  bnt  was  not  carried  from  thence  and  filed 
with  the  master  in  the  Exchequer  office,  as  in  K.  B.  The  partj  proceeded 
against  the  sheriff  for  that  neglect ;  the  bail  had  been  perfected  before  tbo 
error  was  committed.  The  bail-piece  was  now  filed  afresh,  and  a  fresh 
notice  of  bail  given,  to  which  no  exception  was  entered. 

On  the  2d  of  Afoy,  Wightman  shewed  canse. — The  mistake  in  filing  tho 
bail-piece  occasioned  proceedings  against  the  sheriff.  It  does  not  appear 
whether  the  application  was  bj  the  defendant,  the  bail,  or  the  sheriff;  if  by 
the  defendant,  there  should  be  an  aflidavit  uf  merits,  which  is  a  preliminarj 
objection. 

Lord  Lyndhurst,  C.  B. — If  the  application  is  bj  the  sAertf,.or  oo 
his  behalf,  there  should  be  an  affidavit  that  he  has  no  collusion  with  the 
bail  or  the  defendant ;  if  bj  the  6ai/,  thej  must  swear  that  thej  have  do 
collusion  with  the  defendant. 

Bay  LEY,  B. — If  this  application  is  made  bjr  the  defendant,  an  affidavit  of 
merits  is  required  in  K.  B.  under  the  rule  M.  59  G.  3.  (6)  On  the  Court 
inquiring  into  the  practice  of  this  Court,  a  sworn  clerk  in  court  stated,  that 
when  a  trial  had  not  been  lost,  the  practice  of  this  Court  varied  in  these 
particulars  from  that  of  the  K.  B.  (c) 

The  rule  was  made  absolute  on  pajment  of  costs,  ancl  on  the  terms  that 
Keliy  should  produce  a  supplementary  (</)  affidavit  of  merits,  and  if  a  trial 
had  been  lost  at  the  third  sittings  in  term,  should  undertake  to  trj  at  the 
first  sittings  after  term,   giving  judgment  of  the  term. 

On  the  5tb  of  May,  Kelly  s  rule  of  the  20th  of  April  was  discharged  for 
want  of  complying  with  the  terms  of  prodacing  an  affidavit  of  merits,  and 
the  attachment  issued  against  the  sheriff. 

{h)  Tidd,  9th  ed.  302. 

(c)  SeeTidd,  9lh  ed.  302.  ciling  11  Price,  633.  636.  13  Price,  114. 
M'CIell,44.  S.C. 

(rf)  Permitted  inC.  P.  not  in  K.  B.  Tidd,  9th  ed.  1216.  121S. 
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On  tbe  7th  of  Mojf,  Kelly  obtained  a  rale  to  diiebarge  the  rale  of  the  looi 

6th  of  May,  which  confirmed  the  proceedings  Againit  the  sheriff  for  not 
liriBging  io  tbe  body,  bj  disobargiog  tbe  rale  of  the  26th  of  April ;  sod 
produced  an  affidavit  of  merits. 

On  the  9th  of  May,  Wightwum  shewed  oanse.— The  affidavit  of  merits  is 
not  snffieient,  bebg  that  defendant  has,  "  io  coonseri  opinion,  a  good  de- 
fence opon  the  merits." 

Role  I>iacharged. 

A  aimilar  role  waa  afterwarda  obtained  bj  Kelly  on  a  sufficient  affidavit 
of  merits.  A  declaration  had  been  filed,  and  rale  to  plead  given,  bat  bo 
demand  of  plea  so  as  to  waive  bail.  The  rale  was  made  absolute  on  8th 
Jm$u,  on  payment  of  costs  and  terms  of  taking  notice  of  trial  for  tbe  sittings 
after  tbe  term^givbg  jadgmeiil  of  the  term,  the  attachment  agunst  tbe  sheriff 
atanding  as  a  secaritj  if  tbe  verdict  should  be  for  plaintiff  to  tbe  satisfac- 
tion of  the  judge ;  bnt  if  not,  the  attaohmeot  to  be  auspeoded  bj  bis  diaora* 
tjon  till  oest  term.     See  oole,  361. 


Smith  o.  Parblow. 


Umy6. 

Htaion  moved  to  discbarge  a  rale  for  an  attachment  against  the  sheriff.    Practice  of  dif- 
fer not  bringing  in  tbe  body,  and  to  allow  bail  to  justify.    Bafl  bad  beeo    JI^'JJ!?^^"'  **' 
allowed  on  tbe  19tb  of  April,  but  tbe  bail-piece  not  having  been  filed  with    againat  a  sheriff 
tbe  master  in  tbe  Exchequer  office,  the  rale  for  an  attachment  waa  obtained^   for  not  bringing 
and  served  on  tbe  4tb  of  May.    Tbe  bail  bad  not  justified  again  previously  '        ^* 

to  thia  motion.     On  affidavit  that  tbe  necessity  of  filing  the  bail-piece  was 
unknown  to  tbe  defendant's  attorney, 

A  Rule  waa  granted  for  staying  proceedinga  oo  the  attachment  till  the  9th, 
tbe  day  for  shewbg  cause,  on  putting  in  bail  afraab,  and  giving  two  daya' 
DOtice  of  their  justification,  the  bail  to  be  perfected,  and  bail-piece  filed 
on  tbe  9th.    On  that  day,  tbe  above  requisites  having  beeo  complied  with,    ' 
tbe  Rule  waa  made 

Absolute,  on  payment  of  coata* 

In  WiUiams  v.  WattrfMi,  1  Bos.  &  P.  334.  the  C.  P.  held  that  ball  sd 
Justifying  might  be  opposed  by  plaintiff  without  prejodice  to  his  subse- 
quent right  to  oppose  tbe  rule  for  setting  aside  the  attachment  against  tbe 
sheriff.  Tbe  practice  of  tbe  King's  Bench  is  stated  to  he,  to  diapose  of 
the  latter  rale  before  jostifyiDg  tbe  bail,  per  BuUer,  J.  S.  C» ;  bnt  in  the 
Exchequer,  bail  must,  in  term  time,  be  justified  at  the  sitting  of  the  Court, 
before  the  other  ordinary  buhioess,  except  on  the  first  and  last  days  of  term* 
See  tbe  Rules  of  Court,  post. 

As  to  the  affidavits  in  support  of  this  role,  see  Tidd,  9th  ed.  316. 
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v^v^.^       Farebrother   and  Another  against  Worslet  and 

June  8.  Others,  Executors  of  H  i  r st,  deceased. 

A  sherirs  /COVENANT  on  a  bond  executed  to  the  sheriff  of 
nanted  with  a  Middlesex^  by  a  bound  bailiff  and  his  sureties. 

sheriff  to  grive  Declaration  stated.  That  by  indenture  of  28th  Sep- 
bim  correct  ^  j  r 

instructions  tember  1826^  the  plain  tiffs,  described  therein  as  and  then 
turns^and  to  ^^^^S  sheriff  of  the  county  of  Middlesex^  of  the  one  part, 
pay  him  all      and  Joshua  Hirst,  the  younger,  the  defendant,  Worshtfy 

defending  ac-  ^*  ^'f  ^'  ^'9  -R*  ^'f  ^-  .C,  and  /.  Hirst,  the  elder,  since 

tionsjormak-  deceased,  of  the  other  part,  (profert  of  the  indenture)  the 
ingor  oppos-     ,  .     ./«  ,     .  ,  /.  ,         •!   x    tj- 

ing  motions,    plaintiiis,  at  the  instance  and  request  of  the  said  J.  ii., 

touching  any  the  younger,  and  in  consideration  of  the  covenant  and 
matter  in  j        o    ^ 

which  the  agreement  therein  after  entered  into  by  them  ''  did  no- 
act  m  such-  niinate  an*d  appoint  the  said  J. /if.,  the  younger,  to  be 
and  also  to  one  of  the  bailiffs  of  the  said  sheriff  (during  the  pleasure 
him  agidnst  ^^  ^^^  ^^  sheriff),  permitting  him  to  receive  to  bis  own 

all  expenses    ^ge   all  lawful  fees  usually  received  by  sheriffs'  bailiffs, 

he  might  pay   .  .  ^  ,     ^ 

or  be  liable      in  the  said  county  of  M.,  but  reserving  to  the  said  sheriff 

^  ^  ^^^^  ^^®  poundage,  and  such  other  fees  and  profits  on  writs 
Hng,  not  ex-  of  execution  and  extent,  as  had  been  usually  received  by 
<wrntfw  not  -^^  sheriff  of  the  said  county  of  Af.,  and  all  such  other 
returning  or  fees  and  emoluments  to  the  said  sheriff  belonging ;  and 
any  process,    ^^  consideration  of  the  premises,   the  said  J.  /f  .,  the 

&c.  occoWoit-  younger,  the  said  other  sureties,  and  the  said  J.  H.\ 
ed  hy  theact  ^  ^       ^    ^  \  ,  ' 

or  default  of  Since  deceased,  for  themselves,  jointly  and  severally. 

The  baSfiff  ^^^  ^^^  ^^^^  several  and  respective  heirs,  executors,  8cc. 
gave  correct  did  and  each  of  them  did  covenant  8cc.,  to  and  with  the 
for  a  return    ^^^    plaintiffs  and  each  of  them ;    1st,  {a)  That  the 

ofnuUahona,  gajd  bailiff  should  duly  execute  all  warrants  or  mandates 
which  was  ac- 
cordingly made.     An  action  being  brought  against  the  sheriff  for  that  return, 
he  sustained  expence  in  defending  it     Held^  that  the  bailiff  was  liable  to  in- 
demnify the  sheriff  for  the  amount. 

(a)  These  nambers,  1  st,  &c.  are  here  inserted  for  oooveDieDoe  of  tvfer- 
eooe  to  the  difierent  olaases  of  the  covenant.  They  did  not  exist  oa  ike 
pleadings. 
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to  him  directed  by  the  said  sheriff,  under-sheriff^  or  de-        1831. 
puties;  or  any  of  them  in  the  name  of  the  said  sheriff.       v^n^^^ 
2dly,    That  the  said   baiUff  should  give   regular    in-  ^^JH^ZV 
struct  ions  in  vmting  for  the  returns  of  all  writs  or  process  **• 

m  all  cases  in  which  warrants  should  have  been  executed  and  otben. 
by  or  directed  to  the  said  bailiff.  3dly,  That  the 
said  bailiff  should  and  would  forthwith  pay  to  the  said 
sheriff,  under-sheriff,  or  deputies,  all  monies  received  by 
the  said  bailiff,  on  any  arrest  or  levy  by  him  made  or 
with  which  he  should  be  intrusted  for  the  said  sheriff 
without  deduction.  4thly,  That  the  said  bailiff  should 
in  all  things  truly,  lawfully,  and  honestly  deihean  and 
behave  himself  as  bailiff  aforesaid,  and  in  due  and  law- 
ful manner,  all  and  every  of  the  lawful  conmiands  or 
directions  of  the  said  sheriff,  his  under-sheriff,  and  their 
deputies,  touching  any  manner  of  service  incident  or  be- 
longing to  the  said  office  of  sheriff,  should  and  would 
execute  and  perform.  5thly,  That  the  said  bailiff 
should  and  would  well  and  truly  pay  to  the  said  sheriff, 
his  under-sheriff,  or  deputies,  or  one  of  them,  the  costs 
and  charges  of  defending  any  action  and  of  prosecuting  or 
opposing  any  motion  in  or  application  to  the  Court,  touch- 
ing or  concerning  any  matter  wherein  the  said  bailiff 
should  act  or  assume  to  act  as  baiUff' to  the  said  sheriff. 
6thly,  That  the  said  bailiff  and  his  said  sureties,  some 
or  one  of  them,  should  indemnify  the  said  sheriff  and 
his  under-sheriff  from  all  damages,  loss,  costs,  and 
chaises,  which  they  or  either  of  them  should  or  might 
suffer,  sustain,  or  be  put  unto  or  be  liable  to  suffer, 
sustain,  or  be  put  unto  for  or  by  reason  of  the  payment 
of  any  money  by  the  said  sheriff,  under-sheriff,  or  de- 
puties, to  any  person  or  persons,  or  by  reason  of  any 
return  to  any  writ  or  process  made  by  the  said  sheriff, 
under-sheriff,  or  deputies,  at  the  request  of  the  said 

bailiff. 

And  that  the  said  bailiff  and  his  said  sureties,  some  ox 
one  of  them,  their  or  some  or  one  of  their  heirs,  cxecu- 
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1831.        tors,  or  administrators,  should  and  would  save  harmless 

^  '^^'^*^'       and  indemnify  the  said  sheriff  and  under-sheriff  from 
Farebrother  ^ 


and  Otben, 


and  Another  and  against  all  actions,  suits^  fines,  and  amerciaments, 
W0R8LEY  penalties,  contempts,  forfeitures,  loss,  costs,  charges, 
and  expences,  which  might  be  commenced,  prosecuted^ 
imposed,  or  set  upon  them  or  either  of  them,  or  which 
they  or  any  or  either  of  them  might  suffer,  pay,  or  be 
liable  unto ybr  or  by  reason  of  the  executing^  not  executu^, 
returning,  or  not  [returning,  or  misreturn  of  any  writ,  pro- 
cess, mandate,  precept,  or  warrant,  occasioned  by  the  act 
or  default  of  the  said  bailiff,  or  by  reason  of  execution, 
escape,  or  any  other  cause  whatsoever  happening  by  the 
act  or  default  of  the  said  bailiff,  (reference  to  the  inden- 
ture) by  virtue  of  which  said  indenture,  the  said  J.  H» 
the  year  afterwards,  to  wit  on  &c.,  at  &c.,  became  and 
was  one  of  the  bailiffs  of  the  said  plaintiffs,  then  and 
there  being  sheriff  of  the  said  county  of  Middlesex. — ^That 
after  the  making  of  the  said  indenture,  and  whilst  the 
said  plaintiffs  were  sheriff  of  the  said  county,  and  whilst 
J.  H.  the  younger  was  one  of  the  baiUffs  of  the  said 
plaintiffs  as  such  sheriff,  to  wit  on  2d  May  1 837,  a 
feri  facias  was  issued  out  of  King's  Bench,  commanding 
the  said  sheriff  to  cause  to  be  levied  of  the  goods  and 
chattels  in  his  bailiwick  o{  A,  H.  Chambers,  a  debt  of 
16,000/.  and  71,  damages,  recovered  by  if.  Wilton, 
against  him. — That  the  writ  was  afterwards  duly  en- 
dorsed to  levy  1825/.  IO5.  5d.,and  on  21st  May  1827,  at 
&c.,  was  delivered  to  the  plaintiffs  as  such  sheriff,  to  be 
duly  executed,  and  that  by  virtue  thereof  they  issued 
their  warrant  to  said  J,  H.,  the  younger,  then  being  one 
of  the  bailiffs  of  the  said  sheriff,  thereby  commanding 
him  to  levy  the  said  debt  and  damages,  so  that  the 
sheriff  might  have  the  money  at  the  return  to  render  to 
Wilton. — ^That  the  warrant  was  delivered  to  J.  H.,  the 
younger,  to  be  executed. — And  the  said  plaintiffs  say, 
that  the  said  J.  H.,  the  younger,  acting  and  assuming 
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to  act  as  bailiflfof  the  said  plaintiffs,  so  being  sheriff  a»        1831. 
aforesaid^  and  for  the  purpose  of  executing:  such  last-       ''-^-'•^ 

Farebrother 

mentioned  warrant,  afterwards^  to  wit,  on  Sec,  at  8cc.,  and  ADother 
before  the  return  of  the  said  last-mentioned  writ,  and  worslby 
within  the  bailiwick  of  the  said  sheriff,  did  seize  and  "^  Otheri. 
take  divers  goods  and  chattels  then  in  the  possession  of 
F.  Bemasconiy  &c.  of  the  value  of  20,000/.,  but  did  not 
levy  thereout  the  sum  indorsed  on  the  said  last-men- 
tioned writ  or  any  part  thereof.  And  the  said  plaintiffs 
say.  That  before  the  time  of  the  said  seizure  last-men- 
tioned, to  wit,  on  the  19th  November  1825,  at  &c.  a  cer- 
tain commission  of  bankrupt  had  been  awarded  and 
issued  against  the  said  A.  H.  Chambers ;  and  the  said 
F.  Bernasconi,  &c.,  at  the  time  of  the  said  seizure  last- 
mentioned,  held  and  claimed  possession  of  the  goods  and 
chattels  so  seized  as  assignees  of  the  estate  and  effects 
of  the  said  A.  H.  Chambers,  in  the  said  writ  named  un- 
der the  said  commission^  to  wit,  at  8cc.  And  the  said 
plaintiffs  say,  that  afterwards,  to  wit,  on  the  23d  May, 
1827,  at  8cc.,  a  certain  rule  was  made  by  the  said  Court 
of  King's  Bench,  whereby  the  said  plaintiffs,  sheriff  as 
aforesaid,  were  ordered  by  the  said  Court  to  return  the 
said  last-mentioned  writ,  and  thereupon  afterwards,  in 
Easter  term  in  the  year  last  aforesaid,  at  &c.,  the  said 
plaintiffs,  sheriff  as  aforesaid,  did  move  the  Court  that 
the  said  rule  to  return  the  said  last-mentioned  writ  might 
be  enlarged  until  the  said  sheriff  should  be  indemnified 
to  the  satisfaction  of  the  Master.  And  such  proceedings 
were  thereupon  had  in  the  same  Court  in  respect  of  the 
said  motion,  touching  the  said  last-mentioned  writ  and 
the  return  thereof,  that  the  said  plaintiffs  were  thereby 
then  put  unto  divers  other  large  costs  and  charges  about 
the  same  motion,  to  the  amount  of  a  certain  other  large 
sum  of  money,  to  wit,  the  sum  of  20/.,  to  wit,  at  &c. 
Averment  of  notice  to  J.  H.,  the  younger,  and  request 
to  him  by  the  plaintiffs,  to  pay  them  the  said  costs  and 
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1831.        charges  tx)  which  they  had  been  so  put  as  last  afore^ 

Farebrothbr  8&id-    And  the  said  plaintiffs  say,  that  by  reason  of 

and  Anotber     ^j^^  ^^y  last-mentioned  seizure  and  of  the  acts  of  the 

Vm 

^Ao^h^^  said  J.  H.,  the  younger,  done  in  and  about  the  executing 
of  the  said  last-mentioned  warrant,  the  said  F.  Bemasconi, 
&c.  afterwards,  to  wit,  in  Trinity  term,  in  the  year  last 
aforesaid,  at  See.,  commenced  and  prosecuted  in  the  said 
Court  of  King's  Bench,  the  said  Court  then  and  still 
being  holden  at  Westminster  aforesaid,  a  certain  action  of 
trespass  against  the  said  now  plaintiffs,  and  the  said  H. 
Wilton,  in  consequence  whereof  the  said  plaintiffs  did 
afterwards,  to  wit,  in  the  term  and  year  last-mentioned, 
make  an  application  in  and  to  the  said  Court  to  stay 
the  proceeding  in  the  said  action  of  trespass  last-men- 
tioned, until  they  the  said  sheriff  should  be  indemnified, 
and  such  proceedings  were  thereupon  had  in  the  same 
Court  touching  the  said  application,  that  the  said  plain- 
tiffs were  thereby  there' put  into  divers  other  large  costs 
and  charges  about  the  same  application  to  the  amount 
of  10/.,  to  wit,  at  &c.  Similar  averments  of  notice  and 
request. 

Six  breaches  preceded  that  in  question,  which  was  as 
follows :  And  the  said  plaintiffs  say  that  the  said  J.  H. 
the  younger,  as  such  bailiff  as  aforesaid,  after  the  mak- 
ing of  the  seizure  last  above-mentioned,  and  before  the 
return  of  the  last-mentioned  writ,  to  wit,  on  28th  Nov* 
in  thp  year  last  aforesaid,  at,  &c.,  instructed  the  said 
plaintiffs  as  such  sheriff,  and  requested  them  to  return, 
and  the  said  plaintiffs  as  such  sheriff  did,  by  his  in- 
structions and  at  his  request,  then  and  there  return 
upon  the  said  last-mentioned  writ,  that  the  said  A.  H. 
Chambers  in  the  said  writ  named,  had  not  any  goods  or 
chattels  in  the  said  sheriff's  bailiwick,  whereof  the  said 
sheriff  could  cause  to  be  levied  the  debt  and  damages  in 
that  writ  mentioned,  or  any  part  thereof,  by  reason 
whereof  the  said  //.  Wilton j  afterwards,  to  wit,  in  Hilary 


IN  THE  First  Year  of  WILLIAM  IV.  429 

term  1828,  commenced  and  prosecuted  in  the  Court  of       1831. 
Exchequer,  to  wit,  at  &c.  a  certain  action  on  the  case  f^^r^'hkr 
against  the  plaintiffs,  for  recovery  Df  the  damages  al-    *^  Anoiher 
leged  to  haye  been  sustained  by  the  said  H.  Wilion,  by      Wokslby 
reason  of  the  said  return  so  made  by  the  said  plaintiffs     ^       ^"* 
upon  the  said  last-mentioned  writ,  and  of  the  non-execu- 
tion thereof;  and  such  proceedings  were  thereupon  had 
in  the  said  court  of  his  said  late  Majesty,  in  the  said  last- 
mentioned  suit»  that  the  said  now  plaintiffs,  by  reason 
thereof,  did  suffer,  sustain,  and  were  put  unto  divers 
other  large  damages,  losses,  costs,  and  charges,  to  the 
amount  of  500/.  in  and  about  defending  the  said  last- 
mentioned  action,  and  incidental  thereto,  of  all  which 
several  premises,  the  said  J.  H.  the  younger,  afterwards, 
to  wit,  on  &c.  at  Sec.  had  notice,  and  was  then  and 
there  requested  by  the  said  plaintiffs  to  pay  them  the 
damages,  losses,  costs,  and  charges  which  the   said 
plaintiffs  had  so  suffered,  sustained,  and  been  put  into, 
as  last  aforesaid,  and  to  indemnify  them  from  and  against 
the  same,  to  wit,  at  8cc. 

The  first  plea  to  the  seventh  breach  traversed  the  in- 
structions by  J.  H.  the  younger,  to  the  plaintiffs,  as  io 
the  return  to  the  writ  against  Chambers,  concluding  to 
the  country.  The  second  plea  to  it  was,  that  the  said 
A.  H,  Chambers  had  not,  at  any  time  from  the  delivery  . 
to  the  said  J.  H.  of  the  said  writ  oi  fieri  fadas,  in  that 
breach  mentioned,  before  the  said  return  thereof,  any 
goods  or  chattels  in  the  said  bailiwick  of  the  said  she- 
riff, whereof  the  said  sheriff  could  cause  to  be  levied,  the 
debt  and  damages  in  that  writ  mentioned,  or  any  part 
thereof.   Concluding  to  the  country. 

Demurrer  to  the  second  plea,  and  joinder  in  de- 
murrer. 

J.  Btf rcAif// for  the  plaintiffs. — ^The  claim vwhich  forms 
the  subject  matter  of  the  breach  rests  on  the  terms  of 
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1831.       the  return  made  on  the  bailiff's  instructions.  The  words 
_  !^Tf*L.„    of  the  last  clause  of  his  covenants  are,  that  the  bailiff 

Farbbrother  ' 
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aod  AnoUier  and  his  sureties  shall  indemnify  the  sheriff  against  all 
W0R8LBY  actions,  loss,  costs^  charges,  and  expences,  which  he 
might  suffer,  pay,  or  be  put  unto,  '*  for,  or  by  reason  of, 
the  executing,  not  executing,  returning,  or  not  returning, 
or  misreturn  of  any  writ,  process,  &c.  occasioned  by  the 
act  or  default  of  the  bailiff/'  These  terms  are  not  con- 
fined to  indemnity  for  wrongful  acts,  or  omissions  of  the 
bailiff,  but  their  generality  includes  every  return  by 
which  the  sheriff  incurs  possible  risk  or  loss.  As  the 
sheriff  is  equally  exposed  to  be  made  defendant  in  an  ac- 
tion, whether  the  bailiff's  instructions  for  a  return  are 
true  or  false,  he  is  entitled  to  indemnity  for  the  conse- 
quences of  either.  The  sheriff's  bond  interposes  the 
bailiff  as  an  ultimate  indemnity  to  the  sheriff  for  the 
risks  of  office,  the  sheriff  always  having  the  burden  of 
responsibility  to  the  parties  in  the  first  instance.  The 
ofiice  of  baihff  being  a  continuing  one,  and  fees  being 
payable  to  him  on  each  writ  he  executes,  a  consideration 
applies  in  every  case  where  the  sheriff  can  claim  indem- 
nity. Under  the  other  special  covenants,  the  bailiff  who 
assumes  to  act  as  such  is  to  pay  the  costs  incuired  by 
the  sheriff  in  defending  actions  by  third  persons  against 
him,  arising  on  the  act  of  the  bailiff.  Thus,  the  instruc- 
tions to  return  the  writ  nulla  bona,  are  his  act.  If  the 
truth  of  the  return  so  founded  is  a  good  defence  to  this 
action  on  the  bond,  to  recover  costs  incurred  in  an  action 
against  him  for  a  false  return,  then,  if  he  has  a  verdict 
but  cannot  procure  payment  of  costs,  he  is  remediless. 
Again,  if  a  bailiff  can  shew  that  the  verdict  against  the 
sheriff  is  improperly  obtained,  or  if  a  rule  against  a  she- 
riff, arising  out  of  the  bailiff's  act,  is  discharged,  the  lat- 
ter might  be  equally  exempted  from  reimbursino-  the 
sheriff's  costs.  Had  it  been  intended  to  confine-  the 
sheriff's  indemnity  by  the  bailiff,  to  cases  of  false  re- 


e. 

R8I 

ftod  Others 


IN  THE  First  Year  of  WILLIAM  IV,  48t 

turns,  the  words  would  have  been  less  general. — [Boy-       1831. 
ley  B.    Suppose  costs  are  awarded  aeainst  a  sheriff  in  an  „   ^-•^^*^ 
action  against  him,  which  he  rightfully  defended,  would    and  AnoUier 
the  bailiff  be  liable  to  indemnify  him  against  extra  costs?     worsley 
If  he  would,  that  may  shew  the  bailiff  liable  for  the 
consequences  of  any  act.] 

Manning  for  the  defendants. — ^The  sheriff's  attempt  to 
shift  this  risk  on  the  bailiff,  is  contrary  to  the  policy  of 
the  law,  which  gives  poundage  as  a  remuneration  for  that 
risk,  and  which  poundage  is  here  retained  by  the  sheriff; 
and  contrary  to  the  parties'  contract,  because  the  words 
of  the  last  clause  ^'  occasioned  by  the  act  or  default  of 
the  bailiff, "  override  the  preceding  general  words  of  the 
fifth  clause.  Indemnity  against  **  act  or  default,''  must 
be  confined  to  wrongful  acts  only,  and  cannot  apply  to  a 
correct  return  by  the  bailiff  to  the  sheriffl  Thus,  a  cove- 
nant for  quiet  enjoyment  against  the  let  of  persons 
claiming  under  grantor,  or  of  any  other  person  soever^ 
applies  to  lawful  let  only  (a).  The  only  remedy  of  a 
sheriff  sued  for  the  bailiff's  wrongful  act,  is  against  the 
latter  and  his  sureties,  but  where  the  bailiff  proceeds 
right,  and  the  act  of  a  third  person  in  bringing  an  action 
against  the  sheriff  may  be  wrongful,  the  remedy  is 
against  that  person,  and  not  double  against  him  and  the 
bailiff.  The  breach  is  ill  assigned  in  not  shewing  whe- 
ther the  action  by  Wilton  against  the  plaintiffs  as  she* 
riff  is  pending  or  ended,  and  if  ended,  with  what  conse- 
quences, or  what  has  been  done  if  pending  (6).    If  the 

(tf)  See  DudUy  v.  FoUiott,  ST.  R.  584.  Ogden  ▼.  Folliott,  id.  726. 

(A)  On  t  sabieqaent  daj,  a  motion  bj  Mamdng  to  plead  it  noto  was 
snpported  bj  an  affidavit,  itating,  imUr  aUa,  that  a  apecial  Terdiot  had  b«tn 
fonnd  in  WUion  ▼•  Farebrother,  bnt  not  argned,  and  that  the  preaent  plain- 
tiflTa,  with  consent  of  the  defendant  Worsley,  compromifcd  the  suit  with 
"WUkm,  oonaenting  to  a  verdiot  for  200/.  damagea  and  400/.  coata,  so  as  to 
pat  it  out  of  their  power,  bj  getting  costs  from  Wilton,  to  relicTe  the  bailiflf 
on  the  bond* 
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1831.       action  is  for  costs  of  a  pending  proceeding,  it  may  be 
Farebrothbr  *^P^^  ^  they  accrue  dediein  diem,  though  the  sheriff 
•ad  Another    may  ultimately  receive  costs  from  his  opponent.    Nor  is 
W0R8LBT     it  shewn  that  the  costs  were  incurred  necessarily,  or  as 
necessarily  incidental  to  the  defence  of  the  action  by 
Wilton,  or  with  the  consent  of  the  defendants.    The 
costs  sought  to  be  recovered  may  have  been  wantonly 
incurred  by  the  sheriff  in  a  contest  with  the  assignees  of 
Chambers. 

Lord  Lyndhurst  C.  B.  —  A  return  having  been 
made  by  the  sheriff  in  pursuance  of  his  bailiff^'s  instruc- 
tions, which,  for  the  purposes  of  the  argument,  are  ad- 
mitted to  be  correct,  an  action  has  been  brought  against 
the  sheriff  in  consequence  of  that  return,  in  which  he 
has  incurred  costs.  The  question  is,  whether  by  this 
deed  the  bailiff  is  bound  to  indemnify  him  for  those 
costs  ?  and  I  am  of  opinion  that  he  is  so  bound.  For  I 
think  the  present  claim  falls  precisely  within  the  lan- 
guage and  purview  of  a  particular  covenant,  and  after 
looking  at  the  rest  of  the  instrument  to  ascertain  any 
thing  which  might  prevent  us  from  giving  that  covenant 
its  obvious  construction,  I  find  nothing  to  justify  us  in 
declining  to  put  upon  it  that  interpretation  which  its 
terms  naturally  import.  The  part  of  the  covenants  to 
which  I  refer  is  this  (a) :  That  the  bailiff  shall  pay  to 
the  sheriff  the  costs  and  charges  of  defending  any  ac- 
tion, and  of  prosecuting  or  opposing  any  motion  in,  or 
application  to,  the  Court  touching  or  concerning  any 
matter  wherein  the  said  bailiff  should  act  or  assume  to 
act  as  bailiff  of  the  said  sheriff.  In  the  action  of  Wilton 
V*  Chambers,  the  bailiff  pointed  out  to  the  sheriff  the 
return  which  was  afterwards  made  to  ih^  fieri  facias : 
an  action  brought  in  consequence  of  that  return  was 

(a)  See  5tb  cUase. 
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defended,  and  costs  were  incurred  by  the  sheriff.  Those,        1831. 
therefore,  are  costs  and  charc^es  in  defending  an  action  ^  ^^'"^' 

**  ®  .      Farebrother 

^*  touching  a  matter/'  that  is,  touching  a  return,  wherein     and  Another 
the  bailiff  acted  as  bailiff  to  the  sheriff;  and  I  see  no      worsley 
reason  arising  from  the  rest  of  the  deed  why  those  ex- 
press terms  should  receive  a  qualified  interpretation. 

The  subsequent  covenants  appear  to  me  more  doubtful 
in  their  construction.  The  sheriff  is  to  be  indemnified 
against  any  loss  or  damage  which  may  arise io  him  by 
reason  of  any  *'  act  or  default ''  of  the  bailiff.  To  consider 
the  word  act  as  identical  with  default  would  render  the 
word  act  surplusage,  without  giving  that  distinct  meaning 
to.  it  which  should  be  given  to  every  word.  Bat  if  the 
bailiff  acts  correctly  in  giving  the  sheriff  proper  instruc- 
tions for  his  return  to  process,  and  an  action  is  never- 
theless brought  against  the  sheriff  in  consequence  of 
that  return,  I  do  not  think  that  the  sheriff's  loss  and 
expence  thereupon  could  fairly  be  considered  as  a  loss 
and  damage  sustained  by  reason  of  the  act  of  the  bailiff, 
or  of  the  return,  which  are  both  correct.  A  third  person 
has  thought  proper  to  bring  an  action,  probably  without 
justifiable  grounds,  and  the  sheriff's  damage  seems  more 
to  arise  from  the  act  of  that  third  person,  than  from 
that  of  the  bailiff.  The  same  reasoning  applies  to  the 
other  subsequent  covenants,  but  there  is  no  necessity  to 
rest  the  judgment  on  them.  The  ground  of  my  decision 
is,  that  the  covenant  to  which  I  have  referred  embraces 
this  case  in  terms,  from  the  natural  import  of  which 
there  is  no  reason  to  detract.  It  was  objected,  that  the 
breach  should  have  assigned  that  the  costs  and  charges 
were  necessarily  incurred  in  defending  the  suit;  but  the 
terms  of  the  covenant  are  here  followed  in  the  pleading, 
so  that  it  does  not  appear  to  me  necessary  so  to  have 
qualified  the  breach.  Nor  could  more  than  the  necessary 
amount  of  costs  be  recoverable  under  it.  The  Court 
was  also  asked  what  costs  could  be  said  to  be  '^  incidental 


434  CASES  IN  TRINITY  TERM, 

1831.       to  the  shmff's  defence  to  the  action/'  the  breach  claim- 

„  ""^^"^"^      ing  such  costs.     But  those  terms  seem  the  same  with 
Farbbrother      "^  ,  . 

ud  Aoother  costs  of  defending  the  action,  and  carry  the  case  no 
WoRSLSY  further.  Under  these  circumstances,  I  am  of  c^inion 
and  Other..     ^^^^^  ^^  judgment  must  be  for  the  plain tiflF. 

Bayley  B. —  I  concur  entirely  with  the  judgmentof 
my  Lord  Lyndhurst,  and  found  my  opinion  on  the  same 
covenant.  The  sheriff  may  select  such  persons  as  he 
may  think  fit  to  act  for  him  in  executing  process,  and 
may  impose  any  terms  which  the  bailiff  and  his  sureties 
may  think  fit  to  acquiesce  in.  The  instrument  in  ques- 
tion contains,  among  other  things,  a  stipulation  that  the 
bailiff  shall  pay  to  the  sheriff  the  costs  of  defendii^  any 
action,  concerning  any  matter  wherein  the  bailiff  9hall 
act  as  such.  As  to  the  terms  of  the  breach,  I  have  no 
doubt  that  the  plaintiffs  have  sufficiently  alleged  that 
they  have  incurred  costs  in  defending  an  action  touching 
a  matter  in  which  the  bailiff  acted  as  such,  and  the 
sheriff  may  thereupon  call  on  him  and  his  sureties  to 
reimburse  him  those  costs,  unless  the  nature  of  the  deed 
itself,  or  other  circumstances,  will  justify  the  Court  in 
putting  a  construction  on  the  words  referred  to,  differing 
from  that  which,  prima  facie,  belongs  to  them.  But  I 
perceive  no  sufficient  reason  for  so  doing,  for  there  is 
nothing  in  the  clauses  which  precede  or  follow  these 
words,  which  shews  that  this  covenant  ought  not  to  re- 
ceive the  same  interpretation  as  if  it  stood  simplidler  by 
itself.  The  early  part  stipulates,  that  the  bailiff  shall 
faithfully  demean  himself,  and  points  out  the  duty  he  is 
so  to  execute.  Next  it  details  the  instances  in  whic)i 
the  sheriff  might  be  put  to  expense,  among  which  is  the 
stipulation  which  my  opinion  proceeds  on,  and  afterwards 
follow  more  special  clauses  for  the  sheriffs  indemnity. 

The  general  scope  of  these  latter  may  be  consideted- 
to  embrace  cases  on  which  the  baihff  is,  in  some  respects, 


IN  THE  First  Year  of  WILLIAM  IV.  436 

to  blame,  but  that  does  not  seem  necessarily  the  case,        1831. 

and  many  of  the  concluding:  words  imply  that  the  sheriff  „  ^-^^^^' 

^  ...  .         .  Farbbrothbe 

might  call  on  the  bailiff  to  indemnify  him,  though  there     ud  Another 
was  no  breach  of  duty  by  the  bailiff  himself.    The      worslet 
sheriff  may  be  called  on  to  answer  for,  and  be  damnified     "^  ouwn. 
in  consequence  of  the  acts  of  the  bailiff,  though  the  lat- 
ter may  have  acted  properly  in  every  respect ;  and  it  may 
be  collected  from  this  deed,  that  it  was  the  intention  of 
the  sheriff  to  secure  himself  indemnity,  whether  the 
bailiff  was  to  blame  or  not.     As  both  parties  may  be  in- 
nocent, there  is  no  reason  why  the  sheriff  should  suffer, 
and  why  he  should  not  stipulate  with  the  bailiff  that  the 
hazard  arising  from  the  result  of  his  act  should  fall  on 
him ;  and  I  think  that  to  be  the  fair  construction  of  this 
stipulation.    Had  the  plea  raised  any  question,  whether 
the  expences  had  been  incurred  by  the  sheriff  of  his  own 
wrong,  and  that  he  had,  of  his  own  wrong,  defended  the 
action,  so  as  to  shew  blame  in  him  in  so  doing,  he  would 
be  the  proper  person  to  bear  that  expense.     But  we  can- 
not say  on  this  record  that  he  has  been,  in  any  respect, 
to  blame,  or  that  he  can  be  looked  on  in  any  other  light 
than  an  innocent  party  put  to  expence  of  defending  an 
action,'  which,  but  for  the  bailiff's  act,  never  could  have 
been  brought. 

I  am,  therefore,  of  opinion,  that  judgment  must  be  for 
the  plaintiff,  and  though  I  entertain  no  doubt  on  the 
question,  I  am  glad  that  it  is  on  the  record,  so  as  to  be 
open  for  the  decision  of  a  court  of  error. 

Vaughan  B.  —  This  is  a  demurrer  to  a  plea  pro- 
fessing to  be  an  answer  to  the  seventh  breach  assigned 
in  the  declaration,  and  the  question  is,  whether  or  not 
this  plea  is  an  answer  to  that  breach,  supposing  it  well 
assigned.  It  is  at  least  doubtful,  whether  the  act  of  the 
bailiff  stated  in  this  breach,  was,  as  argued,  correct 
The  intention  of  the  covenants,  as  collected  from  these 
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1831.        terms,  must  rule.  They  are  various  and  comprehensive, 
p  '~*^'^'       becoming  more  special  as  they  proceed,  and  the  inten- 
Md  Another     tioh  of  the  wholc  is  to  providc  for  every  expense  the 
W0R8LBY      sheriff  incurs  in  consequence  of  any  act,  rightful  or  the 
contrary,  of  the  bailiff.    There  is  no  law  or  policy  which 
prevents  a  bailiff  from  acceding  to  such  stipulations  as 
the  price  of  his  office,  and  these  do,  in  terms,  compre- 
hend this  case  of  costs  incurred  by  the  sheriff  in  defend- 
ing Wilton's  action.     I  concur  that  judgment  must  be 
for  the  plaintiff. 

Boll  AND,  B.  —  It  is  argued  for  the  defendants,  that 
this  is  an  attempt  on  the  part  of  the  sheriff  to  fix  the 
defendants,  contrary  to  the  policy  of  the  law  and  the  ef- 
fect of  the  instrument.     But  a  mere  agreement  between 
two  parties  who  have  particular  duties  to  perform,  for 
the  sharing  them,  and  the  responsibilities  of  them,  can- 
not be  against  the  policy  of  the  law,  the  one  being  free 
to  impose,  and  the  other  to  accept  or  reject  the  terms 
offered.    Nor  do  I  think  this  clause  contrary  to  the  terms 
of  the  deed  in  question,  as  the  sheriff's  intention  appears 
to  have  been  that  the  covenant  to  be  entered  into  by  the 
bailiff  should  be  large  enough  to  cover  all  expences  in- 
cidental to  the  duties  he  would  have  to  perform,  whether 
they  arose  from  his  defaults,  or  from  his  right  or  wrong 
acts.     The  question  then  is  this,  whether  the  contract  is 
framed  in  such  terms  as  to  comprehend  that  intention. 
The  sheriff  is  to  be  indemnified  for  the  expences  to  which 
he  might  be  liable,  for,  or  by  reason  of,  the  bailiff's  exe- 
cuting or  not  executing,  returning  or  not  returning,  or 
misretum  of,  any  writ,  8cc.    Those  being  the  causes 
firom  which  the  consequences  '^  occasioned  by  the  act  or 
default  of  the  bailiff"  are  to  flow,  I  should  give  a  larger 
interpretation  to  these  terms  than  my  Lord  Chief  Baron, 
for  I  conceive  the  words  '  act  or  default '  not  to  be  tau- 
tologous,  but  words  which  are  used  in  the  attempt  to 
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•         •  • 

make  more  clear  what  would  be  as  plain  without  them ;        1831. 
for  the  previous  words  relating  to  the  execution  of  pro-      ^^^^^e^ 
cess  completely  embrace  their  meaning.      When  I  look    and  Another 
to  the  other  parts  of  the  contract,  and  inquire  the  mean-     woRstEr 
ing  of  the  act  of  the  bailiff,  and  whether  or  not  it  was     •^  ^^^"' 
meant  to  refer  to  his  or  others'  acts,  I  think  the  earlier 
words  bifid  the  bailiff  to  take  on  him,  if  not  all,  many 
liabilities;  and  I  cannot  refer  the  word  '  returning,'  in 
the  latter  part,  to  any  thing  but  the  mere  act  of  the 
bailiff,  as  contrasted  with  his  omissions  or  wrongful  acts 
there  also  provided  against.     On  that  construction  the 
sheriff  is  to  be  indemnified  against  the  consequences  of 
the  mere  act  of  the  bailiff,  whether  right  or  improper. 

Judgment  for  plaintiff. 

See  per  Abbott,  C.  J.  Dtverewc  ▼.  BareUtjf,  8  Bar.  &  Aid.  704. 


Manning  moved  that  the  demurrer  might  be  with-  Practice. 

drawn,  with  liberty  to  plead  de  novo.  withdrawing 

demurrer. 

Lord  Lyndhurst,  C.  B.  —  This  application  is  not 
only  postponed  till  after  argument,  but  is  not  made  till 
judgment  has  been  pronounced.  That  is  contrary  to  the 
practice,  (a) 

Bayley,  B. —  Even  after  argument  the  application 
to  withdraw  a  demurrer,  in  order  to  amend,  can  only  be 
made  on  affidavit  shewing  that  the  justice  of  the  case 
requires  a  trial  of  the  merits,  (b) 

(a)  See  Sajer*!  R.  116, 117.    Partridge  ▼•  Court,  5  Pri.  424. 
(6)  See  Tidd,  9th  edit.  710.    S.  P.  in  a  similar  application  bj  CrtnotU 
in  CRtdtttme  t.  Hnoilt,  10th  June. 
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June  8.  Holland  against  PelhAM. 

A^antofan  TN  1806  Stewart^  and  Pettffm  as  his  surety,  in  confii- 
four'^'Ir  detation  of  1000/.  paid  to  Stewart,  granted  M  to- 

with  a  cove-  ttuity  of  1 20/.  to  Holland,  f6t  the  term  of  the  joint  nitofa) 

grantor  shall  ^^^^^  of  Holland,  M,  his  Wife,  M.  A.  H,,  atid  L.  D.,  aAd 

insure  the  the  lives  and  life  of  the  survivors  and  survivor  of  the 

within  thirty  longest  liver  of  thetn.    They  also,  for  themselvea,  theit 

daysafter ex-  j^^jj^    executors,  and  administrators,  Covenanted  wilh 

piraUonofthe  -  '  ' 

third  life,  is  Holland,  hid   executors,   admikiUtratdrs,    and    assigns, 

for  dil^n"^^^  within  thirty  days  next  after  the  decease  of  such  three 

within  the  of  theto,  the  daid  Holland,  M.  his  wife,  M.  A.  H.  and 

usurv  laws 

butaxsale   '  ^'  ^'f  ^^^  should  first  depart  this  life,  to  insure,  in  some 

of  an  an-  respectable  office  of  insurance  in  London,  for  the  use  of 

which  the  the  said  Holland,  his  executors^  administrators,  and  as- 

hli^rif*^***"  signs,  the  sum  of  1000/.  to  be  paid  on  the  decease  of  the 

Sembhf  in  an  surviVo)r  of  them ;  the  aforesaid  nominees,  and  upon  the 

atttita?tv"deed  ^^"^pl^tion  of  such  insurance,  to  make  such  assignment 

for  arrears,  of  the  policy  or  policies  thereof,  unto  the  said  Holland, 

ifit  is  intend-  •■.  .  j     -    -  a     a.  j         •  iiii 

ed  to  raise  an  "*®  executors,  admmistratoTs,  and  assigns,  as  should  be 

issue  for  a  requisite  to  make  over  the  same,  and  all  benefit  thereof. 

jury,  whether        ,  .  i  n      ,  •  *    ,    .        , 

the  deed  was  to  hitti  and  for  his  and  their  sole  use. 

a  contrivance       fhis  was  an  action  of  covenant  on  the  above  clause  in 

to  cover 

usury,  it  is  the  annuity  deed  to  recover  arrears  of  the  annuity.  Plea, 

toilSlh?  (^^^^  *®"'"e  ^"^  ^^^  ^^^^  ^^  ^y^*")  'That  before  the 

usurious  mtiking  of  the  said  indenture,  to  wit,  on  1st  October 

but^Se^plea  ^805,  it  was  corruptly  and  against  the  form  of  the  sta- 

must  state  tute  in  that  case  made  and  provided,  agreed  as  therein 

that  the  deed  '      o 

was  executed  mentioned,  that  the  said  plaintiff  should  lend   and  ad- 

by  way  of  yance  the  said  sum  of  money  in  the  said  indenture  in 

contrivance,  "^ 

and  in  pursu-  that  behalf  mentioned,  upon  the  terms,  stipulations,  cmd 

ance  thereof,  agreements,  and  in  manner  and  form  therein  mentioned, 
and  that  the  said  defendant  sliould  execute  and  deliver 
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the  said  indenture  for  securing  the  repayment  thereof,  in        1831. 
manner  aforesaid,  and  according  to  the  terms  and  stipu-      vT^^^^ 
lations  therein  also  mentioned ;  and  the  said  defendant  «• 

Pelham 

further  saith,  that,  in  pursuance  of  such  corrupt  and  un- 
lawful agreement  so  made  as  aforesaid,  the  said  plaintiff 
heretofore,  to  wit,  on  &c.,  lent  and  advanced  the  said 
sum  of  money  in  the  said  indenture  in  that  behalf  men- 
tioned, upon  the  terms,  stipulations,  and  agreements, 
and  in  manner  and  form,  as  in  the  said  indenture  men* 
tioned ;  and  the  said  defendant  made  and  sealed,  and  as 
his  act  and  deed  delivered  the  said  indenture  to  the  said 
plaintiff,  and  the  said  plaintiff  then  and  there  accepted 
and  received  the  said  indenture  of  and  from  the  said  de- 
fendant, in  pursuance  of  the  said  corrupt  and  unlawful 
agreement,  and  for  the  purpose  aforesaid ;  and  the  said 
defendant  further  saith,  that  the  said  annual  sum  of  120/. 
agreed  to  be  paid  to  the  said  plaintiff,  as  in  the  said  in- 
denture mentioned,  exceeds  the  rate  of  Bl.  for  the  for- 
bearance and  giving  day  of  payment  of  100/.  for  one 
year,  contrary  to  the  form  of  the  statute,  &c.  By  means 
whereof,  and  by  force  of  the  said  statute,  the  said  in- 
denture was  and  is  wholly  void  in  law. — Verification. 
Demurrer  and  joinder. 

Hutchinson  for  the  plaintiff.  —  Nothing  in  this  deed 
shews  any  loan  of  money  at  usurious  interest,  but  merely 
the  sale  and  purchase  of  an  annuity.  The  covenant  to 
insure  the  grantor's  life,  after  the  falling  in  of  the  three 
first  lives,  is  in  favour  of  the  grantor,  who  might  other- 
wise have  been  called  on  to  pay  the  grantor  additional 
yearly  interest,  in  order  to  provide  for  a  similar  insurance 
by  the  grantee  during  the  whole  of  that  period.  In 
Cummins  v.  Isaac  (a),  a  transaction  on  a  similar  princi- 
ple was  distinctly  before  the  court,  without  objection  to 

(a)  8  T.  R.  183. 
G    G    2 
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1831  f        its  legality.  The  grantee  was  there  to  be  reimbursed  any 
Holland      ®xtra>  expence  incurred  in  insuring  the  grantor's  life  if  he 
«•  left  England,     Morris  v.  Jones  (a)  recognizes  the  l^ality 

of  a  specific  grant  of  an  annuity  in  part  secured  to 
grantee  by  the  grantor's  assignment  of  policies  previously 
effected  on  his  life.  Here  an  additional  risk  to  the  capi- 
tal appears,  for  if  the  fourth  life  should  fall  within  the 
thirty  days  and  before  the  insurance  effected,  that 
measure  could  never  be  taken. 

R.  V.  Richards  for  the  defendant.  —  The  covenant  is 
usurious.  Though  grantees  of  annuities,  for  their  own 
security,  generally  insure  the  grantors'  lives,  this  is  the 
first  instance  of  an  express  covenant  by  the  grantor  to  do 
so.  Its  effect  is,  that  when  three  lives  drop  in,  the 
grantee  will  have  the  benefit  of  the  fourth  surviving  life 
to  recoup  the  whole  consideration  of  the  annuity.  Then, 
is  this  such  a  putting  in  jeopardy  of  the  consideration  of 
the  annuity  as  amounts  to  a  sale  of  an  annuity,  or  is  it 
any  thing  more  than  a  mere  loan  of  money  ?  Here  is  no 
actual  hazard,  or  *  mere  casual  bargain,'  as  in  Beding- 
field  V.  Ashley  (b).  There,  Ashley y  in  consideration  of 
100/.  covenanted  to  pay  80/.  to  every  of  the  five  children 
of  G.  who  were  then  alive,  and  should  be  alive  at  the 
end  of  ten  years,  and  bound  himself  by  a  statute  in  500/1 
as  a  security.  This  was  held  no  usury,  for  the  hazard  was 
great  but  that  in  ten  years  all,  or  some,  would  be  dead ; 
''  but  had  it  been  that  he  should  pay  400/.  at  the  end  of 
ten  years,  if  any  of  them  were  alive,  it  were  a  greater 
doubt ;  or  if  it  had  been,  that  he  should  pay,  at  the  end 
of  one  or  two  years,  300/.  if  any  of  the  said  children  were 
then  alive,  that  had  been  usury,  for  probably  one  of  them 
would  continue  alive  for  so  short  a  time."  .  The  risk 

(a)  2  B.  &  C.  232. 

(6)  Cro.E1.74l.    See  Fountmn  y,  Grymes,   Cro.  Ja.  252.    Bolst.  S6. 
S.  C.    Roberts  ▼.  Trenayne,  Cro.  Ja.  507. 
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must  be  actual  and  considerable^  and  not  merely  colour-        1831. 
able  (a).     Thus  in  Murray  v.  Harding  {b),  De  Grey,     ^^^^'' 
C.  J.  saySy  if  illegal  interest  is  to  be  paid^  even  on  a  rea-  v. 

...  .  Pelham. 

sonable    possibility^    the  contract    is    usurious.      So^ 

Richards  v.  Brown  (c)  turns  on  the  point  of '  substantial 
risk.'  The  test  is  not,  whether  the  contract  may  turn 
out  advantageous  to  the  grantor,  as  e.  g.  if  the  four  lives 
should  drop  in  three  or  four  years'  time,  but  whether  there 
is  a  reasonable  possibility  of  the  consideration  money 
being  returned  to  the  grantee  by  means  of  a  contract  ef- 
fected by  the  grantor.  Here  the  grantee  is  to  have  an- 
nuity interest  during  the  three  first  lives,  and  is  then  to 
be  secured  in  the  return  of  the  consideration  money. 
There  appears  no  sound  distinction  between  money 
agreed  to  be  repaid  by  the  grantor,  and  money  agreed  to 
be  procured  to  be  repaid  through  his  means  and  by  ap- 
plication of  his  funds  9  through  the  medium  of  an  insur- 
ance office.  Cummins  y.  Jsoac  and  Morris  v.  Jones  turned 
on  the  requisites  of  memorials.  The  judgment  of  C.  P. 
in  the  present  case  {d)  turned  on  a  defect  in  the  affida- 
vits. The  contingency  of  the  fourth  life  dropping  before 
the  thirty  days  elapsed,  is  too  remote  to  form  the  sub- 
stantial hazard  requisite.  He  also  cited  March  v.  Mar- 
tindale  (e),  and  Doe  v.  Gooch  (/). 

Secondly,  if  the  deed  is  not  Usurious  on  the  face 
of  it,  the  plaintiff  should  have  taken  issue  on  the 
corrupt  agreement  stated  in  the  plea,  so  that  a  jury 
might  have  tried,  whether  the  agreement  was  bond 
Jide,  or  a  cover  for  taking  illegal  interest,  and  there- 
fore void  under  the  statute.  —  [Bayley  B.  The  de- 
fendant might  have  pleaded  that  the  deed  was  executed 
by  way  of  cover  of  the  corrupt  agreement,  which  would 

(a)  See  2  Bit.  Com.  461.  (6)  Bit.  R.  860. 

(c)  Cowp.  770.  (rf)  In  re  Vaisk,  7  Bing.  150. 

(•)  8  B.  &  P.  154.  (/)  3  B.  &  A.  6W. 


Pelham. 
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I83h       have  raised  that  issue  (a).] — In   Wilson  v.  MantuJc  in 
y^^^^^       K.B.  the  question,  whether  a  post  obii  bond  was  usurious 
V.  or  not,  was  held  a  question  for  a  jury.  —  {^Bayleyy  B. 

There  the  whole  money  was  to  be  returned  by  the  bor- 
rower, who  was  to  pay  more  than  five  per  cent^  Chough 
the  principal  was  never  in  hazard.] 

Hutchinson  replied. 

Lord  Lyndhurst  C.  B. — ^This  transaction  does  not 
appear  to  me  to  be  a  loan  of  money  contemplated  by  the 
statute  against  usury;  but  the  ordinary  instance  of  a 
purchase  of  an  annuity  on  lives,  where  the  consid^atioQ 
money  is  put  in  hazard.  Though  a  covenant  to  insure 
the  grantor's  life  seldom  appears  in  annuity  deeds,  be- 
cause that  insurance  is  generally  effected  by  the  grantee, 
the  fact  is  always  open  to  proof  either  by  witnesses  or  on 
affidavit.  The  rate  of  insurance  of  the  grantor's  life  is 
always  an  item  calculated  by  the  grantee,  in  order  toad- 
just  the  rate  of  interest  to  be  paid  him  by  way  of  annuity. 
Then  the  only  question  is.  Whether  the  covenant  by  the 
grantor,  to  insure  his  life,  makes  any  difference  ?  and  I  am 
of  opinion  that  it  does  not.  The  case  is  the  same  as  if 
an  increased  rate  of  annual  payment  had  been  stipulated 
for  by  the  grantee,  in  order  that  he  might  effect  the 
same  insurance,  and  it  makes  no  difference  whether  the 
insurance  is  effected,  or  the  requisite  premium  is  paid  by 
grantee  or  grantor.    Nor  would  the  grantor  be  personally 

(a)  In  Gi^pm  ▼•  Enderby,  (in  Error)  5  B.  &  Aid.  054.  defendmnt  pleadod 
a  oorropt  agreement  to  lend  and  borrow  monej  at  .nsarions  interest,  and  that 
the  deed  declared  on  was  executed  bj  way  of  sbift,  in  pnrsoanoe  of  an  oso* 
rioas  agreement.  In  Origg  v.  Stoker,  Forrest.  R.  4.  osurj  was  not  pleaded. 
In  Doey.  Brown  and  Others,  Holt.  R.  295.  Gibbs  C.J.  left  it  to  the  jofj 
to  saj,  whether  an  agreement  by  A.  to  re-pnrchase  in  fifteen  months,  at  a 
considerable  advance,  premises  then  sold  to  B.,  and  by  B.  to  re-coiiTej  to 
A.»  was  meant  as  a  cover  for  usurious  loan  of  money  or  not. 


V. 
PELUiN* 
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'liable  if,  after  having  effected  (te  inwr^nce,  th(S  com-       1831. 
paay  did  not  pay. 

IBayi^et  B. — Th^  statute  of  usmj7  (a)  imposee  a  pe^ 
nalty  for  the  taking  for  a  loan  of  moaey  above  the  y/^- 
lue  of  51.  for  forbearaoQ^  <^f  100/.  tor  a  year.  Now,  iu 
its  ordinary  meaning,  the  word  loan  applies  where  the 
principal  is  not  in  hazard,  and  the  money  lent  is  jbo  be 
returned.  The  st^ute  goes  on  to  enact,  that  all  bonds, 
contracts,  and  aasuraoces  whatsoever,  for  payment  of 
any  money  to  be  Unt  upon  or  for  any  usury  whereby 
above  five  per  cent  sh^l  be  reserved,  shall  be  void. 
That  in  substance  applies  to  the  same  case  as  tjbie  earlier 
part,  viz,p  to  a  loan.  Now,  if  tbe  Murn  of  the  principal 
money  is  ever  in  hasaucd  as  betwieen  lender  and  borrower, 
it  is  not  considered  a  loan ;  and  if  tibe  borrower  is  not 
the  person  to  return  the  money,  but  a  third  person  is  to 
repay  it,  though  by  instrumentality  of  the  lender,  that 
is  not  within  the  statute.  Here  it  is  by  no  means  cer- 
tain that  the  grantee  will  regain  the  principi^l*  If  the 
lives  were  isedueed  to  two«  who  should  happen  to  die 
within  thirty  days  of  each  other,  theiiie  would  be  no  ob- 
ligation Jto  insure.  It  is  impossible  to  say  that  such  a 
hazard  cannot  arise ;  then,  unless  the  agreement  to  in- 
«ure  be  colourable  to  cov/or  the  real  transaction,  it  will 
not  be  usurious.  Now,  that  risk  shews  that  it  ,i8  not 
necessarily  coloumble.  Again,  let  us  investigate  what 
anni  must  (^  necessity  be  derived  from  the  boiTower. 
Suppose,  after  the  third  life  has  lasted  a  long  period, 
the  insurance  is  effected,  and  the  fourth  life  falls  in 
shortly  after,  the  whole  consideration  money  will  be  rc- 
-gained  by  the  grantee,  but  the  grantor  will  have  paid  a 
very  small  portion  of  it  in  the  shape  of  insurance  premium. 
A  covenant  to  insure  a  life,  and  to  assign  the  policy, 
is  very  difierent  from  a  covenant  to  repay,  for  in  the 

(ff)  12  Add.  at.  2.  c.  16.  ^ 


Holland 


Pelham. 


444  CASES  IN  TRINITY  TERM, 

183L        former  case  there  is  no  personal  responsibility  for  the 
payment.    The  substance  of  the  transaction  is  the  pur- 
o.  chase  of  an  annuity,  and  whether  the  insurance  is  effected 

by  the  grantor  in  the  manner  covenanted  for,  or  out  of 
an  increased  payment  demanded  by  grantee,  in  order  to 
secure  the  principal  by  that  means,  is  of  no  importance. 
Again,  the  grantor  might  be  a  gainer  by  this  transac- 
tion, for  if  the  four  lives  fell  in  a  few  years,  he  migkt 
have  only  paid  half  the  consideration,  whether  in  the 
shape  of  annual  payments  to  the  grantee,  or  of  <  pre- 
miums of  insurance.  Had  the  grantee  insisted  on 'the 
rate  of  insurance  being  added  to  the  annual  payments, 
a  heavier  burden  would  have  been  imposed  on  the  gran- 
tor, who  would  then  have  had  to  pay  the  annuity  in- 
creased by  the  rate  of  insurance  during  the  whole  period 
of  the  three  first  lives,  as  well  as  the  fourth.  Morris  v. 
Jones  cannot  be  distinguished  from  this  case. 

Vaughan  B. — The  plea  avers  that  it  was  corruptly 
agreed  between  the  parties,  as  in  the  indenture  men- 
tioned. Now,  if  the  transaction  were  a  loan,  the  argu- 
ment for  the  defendant  would  have  great  force,  but  here 
the  principal  is  in  hazard.  Thus,  if  the  two  last  lives 
fell  in  at  one  time,  as  in  the  case  of  shipwreck,  &c.,  and 
no  insurance  was  effected,  that  would  be  Ho  breach  of 
the  covenant  to  insure,  unless  it  could  be  ascertained 
which  life  expired  first  At  all  events,  if  the  fourth  life 
expired  within  the  thirty  days  after  the  third  death,  and 
before  the  insurance  effected,  the  grantee  would  lose  his 
money.  Nor  is  the  grantor  personally  answerable  for 
the  repayment  of  the  money,  or  for  any  default  therein 
by  the  insurance  office.  He  fulfils  his  agreement  by  ef- 
fecting the  insurance. 

BoLLAND  B. — This  transaction  is  not  a  loan  of  mo- 
ney, and  its  genuine  character  is  shewn  by  the  words. 
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*'  ^Qty  bargain,  sell,  and  confirm/'  used  by  the  grantor.        1831. 
Then,  is  it  a  colourable  transaction  merely  ?    A  lender      hollahd 
of  money  by  way  of  annuity  may  secure  himself  the  re-  ^' 

payment  of  the  whole,  by  stipulating  for  annual  pay- 
ments of  part :  but  here  that  security  is  effected  by  a 
prospective  covenant  to  insure.  In  Morris  y,  Jones,  the 
assignment  of  policies  already  effected  on  the  grantor^s 
life  formed  part  of  the  security  of  the  grantee  of  the 
annuity;  but  the  fact,  whether  or  not  those  policies 
were  effected  by  the  grantor,  does  not  appear,  and  seems 
disregarded  by  the  Court  as  immaterial.  This  case, 
then,  falls  within  those  decided  as  to  the  sale  and  pur- 
chase of  annuities  where  the  principal  is  put  in  hazard. 

Judgment  for  plaintiff,  (a) 

(«)  In  Grigg  w.  Sloker,  Forrest.  R.  4.  an  ■greemeat  bj  seUer  to  pay  12 
par  .ecat.  to  bajer  on  bis  ibara  of  tbe  amooot  of  pnrobaae  moaaj  of  a  tbip»  waa 
bald  Bot  uaorioaa,  thoagb  tbe  eeller  oovenanted  to  keep  tbe  Teasel  ins ared, 
aad  tbe  bojer  was  to  be  entitled  to  bb  proportion  of  aaj  bob  recorered 
from  anderwriters. 


J)E 


Qledstane  against  Hewitt.  June  8. 

TINUE  (6)  for  a  promissory  note  delivered  by  the  Tbe  gist  of 
plaintiff  to  the  defendant,  to  be  redelivered  by  him  detinue  b  Uie 

to  the  plaintiff  when  he  should  be  thereunto  requested,  detainer,  and 

1       i_  •  ^"®  bailment 

with  averment  of  a  special  request  by  the  plamtiff  to  re-  in  the  decla- 

tion  is  in  ge- 
neral immaterial.   Therefore  the  defendant  may  set  up  in  his  plea  a  bailment 
different  from  that  stated  on  the  declaration,  and  the  plaintiff,  without  travers- 
ing it,  may  shew  that  the  detainer  is  wrongful,  notwithstanding,  without  being 
guilty  of  a  departure. 

(h)  This  fonn  of  aotioo,  ao  eligible  for  reooverj  of  speeifio  obattela,  with 
daaagea  for  tbeir  detention,  bas  been  superseded  by  trorer  in  tbe  other 
eoarts,  on  acooant  of  wager  of  law  being  applioable  to  detinue,  tbongb  not  to 
an  notion  for  uncertain  damagea.  But  this  objeotioo  to  detinue  never  applied 
in  the  Bxobeqner,  where  wager  of  law  is  not  allowed.  1  Cb.  on  PI.  4tb  ed. 
109. 


Hewirr. 
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1831.       ideliFer.  (^0    Another  count  on  a  Mipposed  looi  and 

^-''^'       fiodins  by  defendant. 
0.  Plea,  that  heretofore  and  before  the  exhibiting  the 

4>ill  of  the  said  plaintiff  in  this  behalf,  to  wit,  oa  Ist 
January  183 1,  at  &c.  the  said  plaintiff  delivered  the 
said  promissory  note  in  the  said  first  count  mentiooad  to 
and  deposited  and  lodged  the  said  promissory  note  with 
the  said  defendant,  to  be  by  him  kept  as  a  pledge  and 
eeeurity  for  the  repayment  of  a  certain  sum  of  money,  to 
%nt,  the  sum  of  oOL,  then  lent  and  advanced  by  the  aaid 
defendant  to  the  said  plaintiff^  upon  tlie  faith  and  se- 
curity of  the  said  promissory  note,  and  which  said  sinn 
of  50A  hath  not  at  any  time  before  the  exhibiting  the  bill 
of  die  said  plaintiff  against  the  said  defendant  in  this 
behalf  been  repaid  to  the  said  defendant,  but  still  re- 
mains wholly  due  and  unpaid  to  him  the  said  defendant, 
to  wit,  at  8ic.  Wherefore  the  said  defendant  hath  from 
thence  hitherto  detained,  and  still  detains  the  said  pro- 
missory note  in  the  said  first  count  of  the  said  declarar 
tion  first  mentioned,  as  he  lawfully  may  for  the  cause 
aforesaid.  —  (Verification.) 

Replication,  that  the  said  plaintiff  after  the  said  de- 
positing and  lodging  the  said  promissory  note  in  the 
said  last  plea  mentioned  with  the  said  defendant  as 
therein  mentioned,  and  before  the  exhibiting  the  bill  of 
liim  the  said  plaintiff  against  the  said  defendant  in  this 
b^alf,  to  wit,  on  \^i  January  1831,  at  &c.  was  ready 
-and  willing,  and  then  and  there  tendered  and  offered  to 
pay  to  the  said  defendant,  the  said  sum  of  50/.,  and  then 
and  there  required  the  said  defendant  to  deliver  up  to 
him,  the  said  last-mentioned  promissory  note,  which  he 

j(a)  A  special  reqoest  seemi  necesstrj  to  be  tverred.  See  7  Weotw.  636, 
637.  6  T.  R.  409.  3  Bolst.  297.  2  Cb.oo  PJ.  (citiagMorg.  Pleader.  191.) 
assampsit  against  bailee  without  reward,  for  not  taking  care  of  and  re-deli- 
vering goods  left  in  liis  care.  But  Willes,  118.  1  New  R.  140.  3  Woodd. 
106.  arc  contra. 


Hewitt. 
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the  said  defendant  then  iEmd  there  whdly  refused  to  do.        183 1 . 
Wherefore  he  prays  judgment,  and  the  said  last-men-    ^  ''^-'^' 

tioned  promissory  note,  or  the  value  thereof  as  aforesaid*      v. 

together  with  his  damages,  by  him  sustained  on  occa- 
sion of  the  detention  thereof,  to  be  adjudged  to  him; 

Demurrer  by  defendant,  shewing  for  causes,  that 
plaintiff  hath  in  his  said  refdication  departed  from  the 
said  declaration,  and  relied  upon  a  new  ground  of  action, 
and  that  the  said  matters  in  the  said  replication  alleged, 
do  not  support  the  said  declaration,  but  are  inconsistent 
with  it. 

C.  Cresswell^  in  support  of  the  demurrer.  —  The  repli- 
cation is  a  departure ;  for  the  matters  stated  in  it  not 
tmly  do  not  support,  but  defeat  the  declaration.  The 
declaration  is  on  a  contract  of  deposit  or  general  bail- 
ment to  testore  the  note  on  request,  while  the  replication 
admits  that  it  was  not  deposited  for  that  general  pur- 
pose, but  on  a  bailment  ai^  a  security  for  repayment  of 
50/.  The  replication  should  have  traversed  the  special 
bailment  stated  in  the  pka,  as  in  Keitk  v.  Bronuall.  (a) 
In  thi^  case,  as  the  ddivery  of  goods  to  be  kept  safely 
is  a  different  bailment  from  delivering  to  keep  as  the 
depositor's  own,  the  material  point  of  the  plea  was,*  the 
mode  in  which  the  goods  were  to  be  kept,  and  the  repli- 
cation took  issue  on  it.  Here,  if  the  plaintiff  had  replied 
4hat  he  had  not  deposited  the  note  with  the  defendant 
to  be  kept  by  him  jas  a  security,  that  would  have  tra- 
versed and  been  a  proper  plea.  Milb  v.  Graham,  (6) 
is  a  distinct  authority,  that  this  replication  being  found- 
ed on  a  contract  essentially  different  from  that  in  the 
declamtion  is  bad.  Though  the  plea  was  only  non  de- 
tinet,  it  was  not  disputed  that  the  first  count,  which  like 
this,  stated  a  bailment  of  goods  to  be  redelivered  on  re- 
quest, was  not  supported  by  evidence  of  a  bailment  for 

(a)  WilUs,  120.  (6)  1  New  iRcp.  140. 


{ 
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1831.       a  special  purpose,  and  the  plaintiff  had  a  verdict  on  the 
_  '"^^^'"^^      second  count,  which  alleged  a  supposed  findin?  on  evi- 

Glcdstane  o  rr  o 

V.  jdence,  that  the  goods  came  to  the  defendant's  hailds  by 

Hewitt. 

wrong. 

Wightman,  contriL,  in  support  of  the  replication, — ^As  a 
departure  can  only  occur  where  a  replication  differs 
from  the  declaration  in  something  material,  variance  in 
an  immaterial  matter  will  not  amount  to  it*  Lee  v. 
Rogers  (a).  Then  the  question  is,  what  is  the  gist  of 
the  action  of  detinue  ?  If  the  bailment  is  the  material 
matter  of  the  action,  then  the  demurrer  is  well  founded, 
but  if  the  detainer  is  so,  the  replication  is  good.  Now 
the  cases  cited  will  be  reconciled  by  holding,  as  in  Jbaae 
V.  Clark,  (6)  and  BuUer's  Nisi  Prius,  60,  that  the  detainer 
is  the  gist  and  cause  of  the  action.  Brook's  Abrid^ 
ment,  tit.  Detinue,  pi.  50.  is  express  that  the  bailment  is 
not  material  or  traversable,  being  mere  inducement.  It 
is  very  doubtful,  whether  the  finding  by  which  a  de- 
fendant is  alleged  to  come  into  possession  of  goods  in 
detinue  and  trover  is  traversable,  and  where  the  evidence 
was,  that  he  came  by  them  wrongfully,  that  was  held 
to  support  that  averment  Mills  v.  Graham,  (c)  Ac- 
cording to  that  case,  if  this  defendant  had  pleaded  the 
general  issue,  non  deiinet,  and  the  plaintiff  had  shewn  a 
special  contract  of  bailment,  he  would  have  failed  on  the 
first  count.  The  Court,  however,  doubted  much  whe- 
ther the  special  bailment  as  alleged  could  be  traversed ; 
and  Chambre,  J.  guards  against  its  being  considered  his 
opinion  that  it  might  Nether  bailment  or  finding  were 
there  traversed  by  the  plea  of  non  detinet,  and  the  case 
was  decided  on,  the  Court  alleging  a  finding  which  exists 
in  this  case.  Then  is  there  a  departure  ?  If  the  de- 
tainer is  the  gist  of  the  action,  then  the  replication  in 

(a)  1  LeT.  1 10.  (6)  1  Roll.  R.  120.  cited  B.  N.  P.  51. 

(e)  1  New  Rep.  140. 
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effect  supports  the  declaration  by  shewing,  that  ad*        1831. 
mitting  the  bailment  stated  in  the  plea,  the  detainer    q]]^]^^^, 
after  the  sum  tendered  was  wrongful,  thus  treating  the  «• 

Ubwitt. 
bailment  as  a  general  one,  viz.  that  stated  in  the  decla- 
ration.    Bateman  v.  Eltman  (a)  is  quite  analogous  to 
this  case. 

Cresswell,  in  reply. — If  the  plaintiff  states  a  contract, 
and  then  a  wrong  accruing  from  breach  of  it,  he  must 
prove  that  contract.  The  bailment  may  not  have  been 
generally  traversed  in  detinue,  but  it  has  been  so  tra- 
versed,.  £e^/&  y.  BromaaU.(b) — [Bayley'Q.  Suppose 
in  that  case  the  plaintiff  had  declared  generally,  on  a 
finding  and  wrongful  detainer  only,  the  replication  would 
have  been  good.  So  here  the  plaintiff  has  replied,  not 
to  justify  the  declaration,  but  as  treating  the  bailment 
as  a  general  one.  —  Lord  lyndkurst.  In  the  case  cited 
a  special  bailment  Was  set  up  by  plaintiff,  and  the  de- 
fendant's allegation  of  such  special  bailment  pledged 
plaintiff  to  nothing  more  than  proving,  the  goods  to  be 
in  the  defendant's  hands.] 

The  terms  of  delivery  to  the  defendant  are  material, 
and  as  such  it  is  suflScient  for  defendant  to  traverse 
them.  The  form  of  the  declaration  in  Bateman  v.  Ell- 
nuittf  (c)  does  not  make  a  request  by  the  plaintiff  to  the 
defendant  to  re-deliver,  absolutely  necessary  to  be  proved, 
for  as  soon  as  the  day  was  passed  the  defendant  was 
bound  to  deliver  without  request.  The  contest  there 
was,  on  the  evidence  whether  the  agreement  was  for 
bailment  or  sale,  and  not  on  the  terms  of  bailment.  De- 
tainer of  the  plate  after  condition  performed  might  be 
a  tort,  but  no  objection  was  raised  to  the  pleadings. 

(a)  Cro.  El.  866. 

(6)  WUlei,  628.    1  Roll.  R.  S94.    Pope  ▼.  Builer,  id.  128.  /«aac  v. 
Clarke  aeo.  where  it  wts  maleritl. 
(c)  Ceo.  EU  866. 
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1831.        la  MUlsv.  Graham,  (a)  Sir  James  Man^ld  held  the 
Qledstane    ^^^^  ^^  ^  general  bailment  to  re-deliver  on  request  not 
V*  supported  by  proof  of  a  bailment  for  a  special  purpose, 

viz.  to  do  something  to  the  goods.  Chambrt,  J.  says, 
if  a  bailment  may  be  traversed,  issue  must  be  taken  ae- 
cordingly.  Here  the  defendant  having  set  up  in  his 
plea  a  contract  of  bailment  inconsistent  with  that  laid 
in  the  declaration,  the  plaintiff  has  not  taken  issue  on 
it,  but  rests  his  replication  on  the  contract  stated  in  the 
{dea.  Isaac  v«  Clarke  cited  from  Bull.  N.  P.  is  i^eportad 
1  Rollers  R.  69  and  126,  and  was  in  trover  which  cer- 
tainly lies.  [Lord  Lyndhurst  C,  B.  The  dedaratioii  in 
Bateman  v*  EUman,  is  on  quite  as  special  a  bailment  as 
if  it  had  been  that  the  plate  was  to  be  re-deliTered  on 
request. — Bayley  B.  Strictly  the  plea  should  have  tnr 
versed  it  if  that  was  material. 

LoBD  Lyndhurst  C.B. — ^The  question  on  this  de- 
murrer is.  Whether  the  repUcation  is  a  departure  from 
the  declaration?  The  first  count  is  in  the  ordinary 
form  of  a  count  in  detinue,  stating  that  the  note  was 
delivered  to  the  defendant  to  be  by  him  redelivered  on 
request.  We  are  of  opinion  that  the  detainer  is  the 
gist  of  the  action  of  detinue,  {b)  and  that  the  bailment 
is  merely  inducement  to  it  (c)  So  that  if  a  defendant 
rests  his  case  on  a  bailment  of  a  different  description 
from  that  on  which  the  plaintiff  declares,  he  does  not 
travei*se  the  bailment  alleged  in  the  declaration,  but  re- 
lies upon  that  stated  in  his  plea  as  a  separate  ground 
of  defence.  Here,  though  bailments  of  a  different  nature 


(a)  1  New  R.  140. 

(h)  S8  Ed.  8.  1.  tec.   cited  1  Rol.  R.  1?8.  Jsack  v.  Clark. 

(c)  So  ptr  Lord  Coke  in  Co.  lit.  295.  a.  "  In  tn  action  of  detinoe  bj  Ibe 
bailment  of  nnother^a  hand,  the  defendant  sball  wage  bis  law,  bectase  the 
detinet  is  the  groond  of  that  aotioo,  and  the  oontraot  or  bailment,  tboogh  it  be 
bj  another  hand,  it  hui  the  conveyance  and  not  traversable. 
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are  set  up  by  the  plaintiff  and  defendant,  the  plaintiff       1831. 
doett  not  traverse  the  allegation  in  the  plea,  that  the     ^^^]if> 
note  was  deposited  as  a  pledge  for  a  loan  of  money,  hot  v. 

re{die8  a  tender  to  the  defendant  for  action  brought  of 
the  sum  advanoedi  thus  adhering  to  the  main  allegation 
of  wrongful  detainer  made  in  the  declaration.  This^ 
therefore,  cannot  be  a  departure.  In  Kittk  t.  Brom^ 
salif  (a)  the  bailment  set  forth  in  tiie  plea»  difiered  firom 
that  laid  in  the  declaration,  and  passed  it  by  without  a 
tmrerse.  The  merits  of  that  case  depended  on  the 
rarions  natures  of  the  bailments  pleaded,  and  the  prii^ 
ciple  of  our  judgment  is  established  by  that  decision. 
It  had  been  before  expressly  determined  on  error  in 
Baieman  v.  Ellman^  (b)  that  the  .bailment  stated  in  the 
declaration  was  immaterial  to  be  prored.  Judgment 
must  therefore  be  entered  for  the  plaintiff. 

Bayley  B.  —  I  am  of  the  same  opinion.  This  do* 
claration  states  a  delivery  to  the  defendant  of  certain 
notes,  to  be  re-delivered  on  request.  From  the  nature 
of  the  action  of  detinue^  the  detainer  is  the  gist  of  it,  and 
the  plaintiff  must  prove  that  he,  at  the  time  of  the  act  of 
detainer  committed,  was  entitled  to  a  redelivery  of  the 
article  sued  for,  and  that  it  was  unlawfully  detained  by 
the  defendants  That  is  all  which  is  necessary  for  main*^ 
taining  his  action.  He  is  not  bound  to  shew  how  the 
articles  came  to  the  defendant's  hands,  whether  by  bail«- 
ment,  pledge,  or  other  means.  As  the  action  of  detinue 
is  in  tort,  it  is  only  necessary  for  the  plaintiff  to  prove 
material  allegations.  Then,  is  proof  of  the  averment, 
that  the  articles  were  delivered  to  be  re-delivered  on 
request/'  essential,  in  order  to  entitle  the  plaintiff  to  re- 
cover in  this  case  ?  The  plea  states  a  delivery  on  pledge, 
viz.  a  different  bailment  from  that  in  the  declaration.  If 

(a)  WUlei,n8. 

(6)  Cro.  Eliz.  867.    See  Souikcoi  t.  Bfmuti,  Cro.  Elis.  815. 
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1831.       the  declaration  were  to  be  considered  to  bind  the  defen- 
Glbdstane     ^^^^  to.  a  contract  of  re-delivery  on  request,  the  plea 
^'  should  hare  concluded  with  a  traverse  of  the  allegation, 

that  the  note  was  delivered  to  the  defendant  on  that  o<m- 
dition*.  But  the  authorities  shew  that  such,  a  traverse  is 
not  the  common  course  of  pleading, .  and  that,  if  it  was, 
the  defendant,  on  such  a  plea,  must  not  only  prove  ddi- 
very  in  the  terms  he  specifies,  but  that  those  terms  give 
him  a  continuing  right  to  withhold  the.  note.  The 
plaintiff  may,  in  his  replication,  shew,  that  notwithstand- 
ing the  terms  of  delivery  alleged  in  the  plea,  the  defen- 
dant is  not  entitled  to  detain  the  article ;  but  the  defen- 
dant is  not  to  traverse  the  terms  of  delivery  stated  in  the 
declaration.  If  the. plaintiff  does  not  mean  to. traverse 
the  terms  of  .delivery  stated  in  the  plea,  he  may  reply, 
that  notwithstanding  the  matters  pleaded,  the  defendant 
continues  to  hold  them  wrongfully,  and  is  guilty  of  a 
wrongful  detainer ;  or  he  may  deny  the  circumstances  on 
which  the  defendant  insists.  Bateman  v.  EUtnan  (a). 
So.  Brook's  Abridgment,  tit.  Detinue,  pi.  50.  '^  In  detinue 
it  is  no  plea  that  the  plaintiff  did  not  bail  as  laid ;  for 
the  bailment  is  not  traversable,  and  the  defendant  shall 
answer  to  the  detinue,"  citing  the  Year-book,  3  H.4.  So 
Dyer,  fol.  29.  b.  Detinue  for  forty  quarters  of  wheat:  the 
plaintiff  declared  simply  that  the  defendant  contracted  to 
sell  him  that  com,  thus  stating  a  simple  obligation  by  de- 
fendant to  sell  him  that  com,  and  to  insure  him  a  delivery 
at  all  events.  The  defendant  pleaded  that  plaintiffbought 
of  him  eighty  quarters,  upon  condition  that  >vhen  the 
plaintiff  came  for  it,  he  should  pay  immediately,  orothei^ 
wise  the  whole  to  be  void ;  and  further  said,  that  the 
plaintiff  had  received  thirty  quarters  of  it,  and  paid  him 
for  it,  and  at  another  day  came  and  received  ten 
quarters,  and  had  not  paid  for  them,  and  so  the  contract 
became  void,  praying  judgment  si  actio,  &c. ;  thus,  not 

(a)  Cro.  Elia.  86G. 


Hbwitt. 
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traTersing  the  contract  in  the  declaration  simpliciter,  but       1831. 
going  on  to  state  circumstances  to  justify  his  withhold-       ^^'^' 

ing  the  residue  of  the  com.    Then  the  question  arose,      v- 

whether  theplea  should  not  have  concluded  with  thistra- 
Terse,  **  without  this  that  the  contract  was  simple/'  as 
the  defendant  insisted  on  a  conditional  contract,  and  it 
could  not  be  intended  to  be  the  same  with  that  declared  on. 
But  the  Court  thought  that  ought  to  come  from  the  other 
{Mirty  who  in  that  case  was  the  plaintiff,  **  as  if  in  assize, 
the  tenant  plead  simply  a  feoffment  of 'the  plaintiff's  an- 
cestor,  and  the  plaintiff  replies  that  it  was  on  condition  by 
deed, the  tenant  shall  say  that  it  was  made  simply, without 
this,  that  it  was  on  condition."  So  here,  if  the  defendant 
insisted  on  a  conditional  contract,  and  the  plaintiff's 
defence  was,  that  there  was  no  such  contract,  he  ought  to 
have  stated  it  by  way  of  replication.  From  this  it  ap- 
pears that  the  statement  in  the  declaration  does  not  bind 
the  plaintiff,  but  that  he  is  at  liberty  to  state  afterwards 
any  terms  of  bargain  or  delivery  traversing  those  set  up 
in  the  plea.  The  defendant  must  shew  on  the  face  of 
the  pleadings,  that  the  bargain,  as  he  states  it,  justifies 
him  in  the  detention  of  the  goods,  which  is  the  gist  of  the 
action.  Then  the  plaintiff  may  deny  such  contract,  or, 
admitting  it,  may  say,  that  notwithstanding  it  the  de- 
tainer is  wrongful.  The  bailment  in  the  declaration  in 
Bateman  v.  Ellman  (a),  like  that  in  Dyer,  is  pleaded 
nmpUcUery  that  several  pieces  of  plate  described  were 
delivered  to  defendant,  to  be  restored  on  the  17th  May 
ensuing.  On  non  detinet  pleaded,  the  jury  found  spe- 
cially that  plaintiff  was  possessed  of  certain  plate  on 
l6th  F^ruary^  36  Eliz.  and  by  indenture  with  defendant 
bargained  and  sold  it  to  him,  upon  condition  that,  if  the 
plaintiff  paid  such  a  sum  upon  the  17th  May  following, 
the  bargain  and  sale  should  be  void;  that,  without  doubt, 
was  a  finding  of  a  bailment  on  different  terms  from  those 

(a)  Cro.  Rlis. 
H  H 
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1831.       stated  in  the  declaration.  The  jury,  also,  found  payment 
"-^-"•^      of  the  money  on  the  17th  May  as  stipulated,  but  also 
V.  found  a  memorandum  indorsed  on  the  indenture  by  the 

parties  on  that  day,  that  the  plaintiff  should  have  it 
again^  if  he  paid  such  a  sum  on  the  1st  June;  but  the 
declaration  was  held  well  enough,  though  \3st  delivery 
to  the  defendant^  found  by  the  jury,  was  not  by  the 
bailment  as  alleged  on  the  declaration,  but  by  bargain 
and  sale  by  deed,  *^  for  the  condition  being  performed 
the  plaintiff  ought  to  hare  the  plate  again,  and  then 
detaining  it  is  a  tort.^  It  seems  from  that  case  that  wm 
dctinet  puts  the  whole  declaration  in  issue.  So  in  Mills 
V.  Graham  {a),  the  only  plea  was  non  detinet.  JBatenum 
V.  Ellman  shows  clearly  that  the  plaintiff  is  not  tied 
down,  at  all  events,  to  the  terms  of  delivery  laid  in  the 
declaration,  but  may,  if  necessary,  explain  them  in  his 
replication.  Kettle  t.  BromsaU  (Jb)  is  quite  consist^it 
with  this  principle,  and  is  rather  in  favour  of  the  plain- 
tiff than  the  defendant.  The  second  count  was  on  a 
bailment  to  the  defendant  of  some  antiques  therein  des- 
cribed, to  be  safely  kept  and  delivered  to  the  plaintiff 
when  required,  and  averred  that  defendant  would  not 
deliver,  but  detained  them.  If,  oo  the  bailment  so  de- 
clared on,  the  antiques  were  not  kept  safely  against  all 
accidents,  the  Court  thought  that  the  loss  would  fall  on 
the  defendant.  The  defendant,  however,  pleaded  that 
the  articles  were  delivered  to  him  to  take  care  of  as  his 
own,  and  to  shew  them  to  persons  to  ascertain  their  value* 
and  that  .defendant,  having  them  about  him  for  that  pur- 
pose, was  robbed  of  them.  1'hus,  if  the  articles  were 
delivered  to  him  on  the  condition  stated  in  the  plea,  the 
robbery  would  be  an  excuse  for  the  non-delivery,  and  the 
loss  would  fall  on  the  owner.  Whereas,  if  the  allega- 
tion in  the  declaration,  of  delivering  to  be  safely  kept, 

(fl)  1  New  R.  140.  (6)  Wille.,  118. 
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was  a  trayersable  part  of  it,  which  it  was  imperative  on  1831 
the  plaintiff  to  prove,  it  should  have  been  traversed  by 
defendant  Instead  of  which  the  plaintiff  replied,  (tra- 
versing the  plea)  that  he  did  not  deliver  them,  to  de* 
£endant  to  take  care  of  as  his  own ;  and  on  demurrer  the 
replication  was  held  good,  because  issue  was  taken  on 
the  material  part  of  the  plea,  and  the  loss  by  theft  would 
be  an  excuse,  or  the  Contrary,  according  to  the, terms  of 
the  delivery,  viz.  whether  to  be  safely  kept  or  to  be  kept 
as  the  defendant's  own.  Co^s  v.  Bernard*  (a) 

It  is  impossible  to  say  that  Milb  v.  Graham  (6)  con- 
tains any  judicial  opinion  on  this  point.  The  first 
count  there  was  in  detinue  on.  a  bailment  to  be  rede- 
livered on  request  The  second,  on  a  supposed  loss  and 
finding,  as  in  trover.  Plea  non  deiinet.  The  proof 
being,  that  the  goods  were  not  delivered  to  the  defendant 
on  the  terms  stated  in  the  first  count,  but  for  a  special 
purpose,  viz.  to  do  work  on;  Sir  James  Mansfield, 
at  Nisi  Prius,  held  that  count  unavailable.    The  ver« 

» 

diet  was  for  plaintiff  on  the  second  count,  and  though' 
the  point,  whether  the  findingivas  material  to  be  proved, 
was  much  discussed  at  the  bar,  it  was  little  touched  by 
the  court.  The  Chief  Justice  thought  the  allegation  of 
finding  in  the  second  count  supported  by  the  evidence 
of  the  obtaining  possession  of  the  goods  by  fraud,  and  of 
their  wrongful  detainer  after  demand.  He  did  not  think 
the  plaintiff  bound  to  prove  the  bailment  laid  in  the 
first  count,  saying,  it  may  be  observed,  that  no  case  has 
been  cited  to  prove,  that  where  the  detention  is  wrongful 
the  declaration  may  not  always  be  supported  gti  an  al- 
legation of  finding,  though  perhaps  in  cases  of  special 
bailments,  it  may  be  fit  to  require  that  plaintiff  should 
declare  specially,  yet  I  will  not  say  that  is  necessary 
even  in  those  cases.     Mr.  Justice  Chambrej  that  well-* 

(c)  9  Lord  Raj.  909.  (&)  I  New  R.  140. 
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1831.        known  pleader,  would  not  decide,  whether  a  special 
'^-^"^^'      bailment,  if  existing,  ought  to  be  alleged  or  not,  or  whe- 

vLnDSTANB 

o.  ther,  if  alleged,  it  might  be  traversed,  but  would  not  at 

all  say  that  it  might. 

Thus  the  authorities  seem  to  shew,  that  though  a  ge- 
neral bailment  happens  to  be  stated  in  the  declaration, 
it  is  not  an  essential  part  of  it,  and  that  defendant  may 
or  may  not  make  it  material  at  his  election,  without 
being  tied  down  to  the  terms  he  there  states,  and  if  he 
can  prove  that  before  that  time,  the  defendant  had 
wrongfully  detained  the  goods,  he  will  be  entitled  to 
judgment.  I  am  therefore  of  opinion,  that  our  judgment 
must  be  for  the  plaintiff. 

Vauohan  B.  —  I  can  add  nothing  to  the  judgmoits 
which  have  been  delivered.  Another  authority  that  the 
bailment  in  the  first  count  is  not  traversable  will  be  found 
in  the  Year  Book,  9  H.  5. 14.  stated  in  Brookes  Abridg- 
ment, tit.  Charters  de  terre  et  detinue  de  eux,  pi.  22. 
where  the  court  held  the  count  good,  though  the  bail- 
ment laid  was  not  found.  The  defendant  was  th^re 
charged  on  the  possession. 

BoLLAND  B. — A  departure  only  happens  when  the 
replication  contains  subsequent  matter,  which  does  not 
maintain  the  material  allegation  in  the  declaratiou. 
Now  this  replication  in  effect  re-asserts  the  wrongful 
detainer  there  laid,  that  detainer  being  the  whole  gist 
and  cause  of  action.  Lee  v.  Rogers  (a)  corroborates 
our  judgment. 

Judgment  for  the  plaintiff. 

(a)  1  Lev.  110. 
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Da  VIES  against  Morgan  and  Others. 

nPRESPASS  for  taking  two  pair  of  shoes,  and  con-  A  by-law  of  a 
verting  them  to  defendants'  use.    Defendants  were  [j^^il^ ape- 
wardens  of  the  cordwainers*   company    in  Haverford-  "al^y  on  per- 

*^  Bons  exercis- 

west.  ing  trades  in 

Pleas:  1st,  not  guilty;  2dly,  as  to  the  taking  and  J^^J^^* 

converting  the  shoes,  actio  non.     Because  they  say,  with  a  power 

that  the  town  and  county  of  Haverfordwest y  from  time  caseof non*^ 

whereof  the  memory  of  man  is  not  to  the  contrary,  hath  payment, 

been,  and  still  is,  an  ancient  town  and  county  (a),  and  though  the 

that  the  mayor,  sheriff,  bailiffs,  and  burgesses  of  the  by-law  did 

•  1  i»  ootreqmrea 

said  town  and  county,  from  time  whereof  the  memory  of  demand  and 

man  is  not  to  the  contrary,  until  the  making  of  the  '®^"»**  ^^^ 

letters  patent  hereinafter  mentioned,  have  been  a  body  fore  distress 

corporate  and  politic  in  deed,  fact,  and  name,  incorpo-"*^^* J^^J^j^j^^ 

rated  by  divers  names  of  incorporation,  by  charters  and  refnsal  must 

pleading,  and  distinctly  proved  by  the  defendant  at  the  trial,  in  order  to  sustain 
a  plea  justifying  the  taking  goods  for  a  penalty  incurred  under  such  by-law. 

Held  also,  that  such  demand  and  refusal  were  not  proved  by  the  recital 
thereof  in  the  warrant  of  distress  put  in  by  the  plaintiff  to  connect  the  defend* 
ants  with  the  acts  of  trespass. 

Corporators  are  not  competent  witnesses  to  prove  a  custom  of  excluding 
strangers  from  exercising  trades  within  the  town,  where  a  moiety  of  the 
penalty  imposed  by  a  by-law  for  breach  of  that  custom  goes  to  the  corpora- 
tion. So  #eni6/e,  though  the  moiety  be  granted  away  by  them,  by  by-law,  to  a 
company. 

An  entry  in  a  book. of  a  company  not  incorporate,  and  purporting  to 
be  dated  1672^  and  to  be  a  promise  by  one  F.  S.  to  pay  a  fine  incurred  by 
him  for  selling  goods  in  a  town,  not  being  free  thereof,  is  not  OTidence,  without 
extrinsic  proof  who  F,  S.  was,  and  in  what  situation  he  stood  respecting  the 
corporation. 

SembUy  that  the  declarations  of  deceased  corporators  are  eridence  by  repu- 
tation of  a  custom  to  exclude  strangers  from  trading  in  a  particular  town. 

Semble,  where  a  sufficient  reason  for  a  verdict  exists  in  a  material  defect  of 
proof  by  the  failing  party,  the  Court  will  not  grant  a  new  trial,  though  the  ver- 
dict is  against  the  other  evidence  in  the  cause,  and  the  deficiency  was  not  disco- 
▼ered  at  the  trial. 

^^)  Quef;  Sm  34  &  S5  H.  a.  c.  26.  s.  1S4,  186.  and  27  H.  S.  o.  26.  t.l7. 
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1831. 

Dayies 

V. 

Morgan 
mad  Otben. 


letters  patent  of  divers  of  the  late  kings  and  queens  of 
England,  and  duly  accepted,  and  the  said  mayor,  she* 
riff,  bailiffs,  and  burgesses,  from  the  time  of  the  making 
of  the  letters  patent  hereinafter  mentioned,  have  been, 
and  still  are,  a  body  politic  and  corporate,  by  the  name 
of  incorporation   of  the  mayor,   sheriff,   bailiffs,  and 
burgesses   of  the  town  and  county  of  H.  and  which 
said  body  corporate,    during    all  the  time  aforesaid, 
haye  had  and  enjoyed  divers  immunities  and  privileges 
from  time  to  time  ratified  and  confirmed  by  the  charters 
and  grants  of  divers  of  the  kings  and  queens  of  this 
realm.    And  the  said  defendants  further  say,  that  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary, 
until  the  making  of  the  letters  patent  hereinafter  men- 
tioned, the   mayor,   sheriff,   bailiffs,  and  burgesses  of 
the    said  town    and  county  of  H.  have  been  used 
and  accustomed  to  make,  and  of  right  ought  to  have 
made,  good  and  wholesome  acts,  constitutions,  ordi- 
nances, and  by-laws,  as  well  for  the  better  execution 
of  the  laws  and  statutes  of  this  realm  respectively  made 
and  ordained  concerning  the  several  trades,  mysteries, 
and  occupations  of  the  several  guilds,  fraternities,  and 
companies  in  the  said  town  and  county  of  if.,  and  for 
the  well  and  orderly  using  and  exercising  of  their  re- 
apective  arts  and  mysteries  within  the  said  town  and 
county,  the  excluding  of  unfit  persons,  and  unable  in 
skill  and  ability,  and  also  all  foreigners  and  strang-ers, 
from  the  using  of  their  several  trades  within  the  said 
town  and  county,  without  the  allowance  of  the  said  se- 
veral companies,  and  by  such  acts,  constitutions,  or  or- 
dinances, and  by-laws,  to  impose  reasonable  fines  and 
amerciaments  on  the  offenders,  and  to  levy  the  same  by 
distress  and  sale  of  the  goods  and  chattels  of  such  of- 
fenders.    And  the  said  defendants  further  say,  that  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary, 
there  hath  been,  and  still  is,  and  during  all  the  time 
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aforesaid  ought  to  have  been,  and  still  of  right  ought  to  1831. 
be,  within  the  said  town  and  county  of  if«,  a  certain  ^n^*'***^ 
company  or  fraternity,  called  the  brotherhood,  frater-  «. 

nity>  or  fellowship  of  the  art,  mystery,  and  occupation     ud  othen. 
of  Gordwainers  or  shoemakers  of  the  said  town  and 
county  of  H^y  consisting  of  two  masters  and  two  war- 
dens of  the  said  company  or  fraternity,  and  of  divers 
persons  using  and  exercising  the  art,  mystery,  and  oc- 
cupation of  cordwainers  or  shoemakers  within  the  said 
town  and  county  of  H.  freemen  of  the  said  company  or 
fraternity.    And  die  said  defendants  further  say,  that 
there  now  is,  and  from  time  whereof  the  memory  of  man 
is  not  to  the  contrary,  there  bath  been  a  certain  anciatt 
end  laudable  custom  used  and  approved  of  within  the 
said  town  and  county,  that  is  to  say,  That  no  person, 
except  such  as  has  been  admitted  a  JreenMn  of  the  said 
company  or  fratemity^  hath  sMj  or  hath  had  a  right  to 
sellf  any  shoes  or  slippers,  or  to  set  up  or  carry  on  the  trade 
or  business  of  a  cordwainer  or  shoemaker  within  the  said 
town  and  county  of  H.  without  agreement  first  to  be  made 
with  the  masters  and  wardens  of  the  said  company  or  fra- 
ternity for  the  time  being,  the  fair  •time  of  the  said  town  * 
only .  excepted.    And  the  said  defendants  further  say, 
that  heretofore,  to  wit,  on  the  20th  February  1609,  to 
wit,  at  Westminster,  our  late  sovereign  lord  King  Jomey 
the  First,  king  of  England,  by  his  certain  letters  patent 
under  the  great  seal  of  England,  (and  which  said  letters 
patent  not  being  in  the  custody,  power,  or  eontroul,  of 
the  said  defendants,  they  cannot  now  bring  here  into 
court)  did,  among  other  things,  will  a«d  grant  for  him, 
his  h^rs,  and  successors,  to  the  mayor,  sheriff,  bailiffs, 
and  burgesses  of  the  town  of  the  said  county  of  H,, 
that  the  mayor  and  twenty-four  of  the  common  council 
of  the  said  county  of  H.  for  the  time  being,  or  the 
greater  number  of  them,  whereof  the  mayor  for  the  time 
being  to  be  one,  thereunto,  assembled  upon  reasonable 
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summons  to  be  thereof  publicly  given  by  the  mayor 
of  tiie  county  of  the  town  aforesaid,  or  by  his  command- 
V.  ments,  shall  have  full  power  and  authority  from  time  to 

4uid  Othen.  ^^^  ^  gi^<^t>  Constitute,  ordain,  make,  and  establish, 
such  reasonable  laws,  statutes,  decrees,  and  ordinances, 
in  writing,  as  unto  them,  or  the  greater  number  of  them 
for  that  purpose  congregated  and  assembled,  whereof 
the  mayor  for  the  time  being  to  be  one,  should,  accord- 
ing to  their  sound  discretions,  seem  to  be  good,  whole- 
some, profitable,  and  honest  ybr  the  good  rule  and  gth 
vernmeni  of  the  county  of  the  said  town,  and  of  all  and 
singular  officers,  ministers,  and  artificers,  inhabitants  and 
residents  whatsoever  within  the  said  county  of  the  said 
town  for  the  time  being,  and  for  the  declaration  in  what 
manner  and  order  the  mayor,  sheriff,  bailiffs,  and  bur- 
gesses of  the  said  county  of  the  said  town  and  their 
successors,  and  all  and  singular  officers,  ministers,  arti- 
ficers, crafts,  inhabitants,  residents  within  the  county  of 
the  said  town  for  the  time  being,  shall  behave,  bear, 
govern,  and  use  themselves,  their  offices,  functions, 
mysteries,  trades,  and  businesses,  within  the  county  of 
'  the  said  town  and  the  liberties  and  precincts  thereof,  for 
the  further  public  good,  more  perfect  and  civil  govern- 
ment of  the  county  of  the  said  town,  and  victualling 
of  the  same,  and  for  other  causes,  things,  and  respects 
whatsoever,  any  way  touching  or  concerning  the  county  of 
the  said  town:  and  bis  said  late  majesty,  by  his  said  let- 
ters patent,  did  confirm  and  grant  unto  the  said  mayor, 
sheriff,  bailiffs,  and  burgesses,  all  such  liberties,  free- 
doms, immunities,  and  pre-eminences,  as  they  had  or 
enjoyed,  either  by  force  or  reason  of  any  former  grants 
or  confirmations  then  before  made  or  granted  by  any  of 
his  said  majesty's  progenitors,  kings  and  queens  of  this 
realm,  or  by  reason  of  any  usage,  custom,  or  prescription 
used  within  the  said  town,  whereof  the  memory  of  man 
was  not  then  to  the  contrary,  as  by  the  said  letters  pa- 
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tent,  refereQce  being  thereunto  had»  will  more  folly  and 
at  large  appear^  which  said  letters  patent  afterwards,  to 
wit,  on,  8cc.,  at  the  parish  of  St.  M.,  Haverfordwest^  to 
wit,  at  the  parish  of  R.  in  the  county  of  P.  aforesaid  (a), 
were  duly  accepted  by  the  then  mayor,  sherijBT,  bailiffs, 
and  burgesses  of  the  said  town  and  county  of  H.  And 
the  said  defendants  further  say,  that  heretofore,  to  wit, 
on  the  13th  September y  in  the  9th  year  of  the  reign  of 
our  late  sovereign  lord  King  James  the  First,  at  a  meet- 
ing of  the  mayor  and  twenty-four  of  the  common  council 
of  the  said  county  of  the  town  of  U.,  being  thereunto 
assembled  on  a  reasonable  summons  thereof  public- 
ly made  by  W.  T.  the  mayor  of  the  said  town  of 
the  said  county.  Sir  J.  P.,  Knight,  &c.  (twenty-three 
other  names)  then  the  common  council  of  the  said  town 
and  county,  being  so  assembled,  and  whereof  the  said 
mayor  was  one,  did  in  due  manner  make  certain  reason- 
able by-laws  or  ordinances  for  the  good  government  and 
commonwealth  of  the  said  fraternity  or  fellowship  of 
the  art,  mystery,  and  occupation  of  cordwainers  or  shoe- 
makers of  the  said  town  and  county  of  H.,  and  did 
thereby,  among  other  things,  declare,  enact,  and  con- 
stitute, that  no  manner  of  person  or  persons,  being  a  fo- 
reigner  and  stranger,  and  notwithstanding  he  had  been 
brought  op  and  educated  in  the  trade  or  mystery  of 
cordwainers  or  shoemakers  within  any  city,  borough,  or 
corporation  town  within  this  realm  of  England  or  prin- 
cipality of  Wales  and  marches  of  the  same,  should 
thereafter  be  permitted  or  allowed  to  set  up  the  trade  or 
mystery  of  cordwainers  or  shoemakers,  and  be  a  free  mas* 
ter  within  the  county  of  the  said  town  of  H.,  unless  the 
said  person  or  persons  were  resident  within  the  said  town, 
and  also  had  his  testimonials  untnessing  the  time  of  his  ap- 

(a)  fUmhUt  (be  Tenoe  iru  laid  in  Ptmhrolf»\irMt  in  order  1o  111  trial  by 
A  jnrj  of  tbat  eoanty,  «od  sot  by  a  Jorj  of  Um  oovatj  ud  tows  of  H^ 
f9rd»§9i»    Soe  tmU  MTt  note  («}• 
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prenticeshq),  when  and  where  and  with  whom  he  had  werved 
the  time  of  his  apprenticeship,  and  that  he  W9»  and  had 
been  of  good  name  and  fame  in  the  time  of  his  appren- 
ticeship and  since,  and  that  he  shall  and  would  not  only 
compound  and  pay,  or  cause  to  be  compounded  or  paid, 
to  the  wardens  of  the  said  company  for  the  time  being, 
to  the  use  of  the  said  company,  the  sum  rf  10/.  Jar  his 
freedom  within  twelve  days  next  after  his  setting  up  the 
said  trade  of  shoemaker  within  the  said  county  of  the 
said  town  of  H.,  but  also  s/iould,  before  his  or  their  ad- 
mittance into  the  said  trade  or  mystery  within  the  said 
county,  bestow  and  be  at  the  costs  and  charge  of  a  break- 
fast upon  the  said  company  of  cordwaincars  or  shoe- 
makers within  the  said  county,  unless  such  person  did 
marry  with  the  widow  or  daughter  of  any  freeman  of 
the  said  company,  and  upon  such  marriage  such  per- 
son to  be  admitted  into  the  said  company^  paying  20s. 
for  said  freedom  and  a  dinner ;  and  if  any  such  person 
or  persons,  lacking  such  testimonials,  and   not  com- 
pounding with  said  masters  and  wardens  in  sort  afore- 
said for  the  time  being,  should  and  would  enterprise  and 
begin  to  occupy  the  said  trade  or  mystery  of  shoemakers 
within  the  said  county  of  the  said  town  of  H,  and  the 
liberties  thereof,  that  then  he  should  forfeit  and  lose  for 
every  day  that  he  or  they  did  so  offend,  205. ;  and  the  said 
mayor  and  common  council  of  the  said  town  and  county 
of  H,  did,  in  and  by  the  said  by-law  or  ordinance,  con- 
clude and  agree,  publish  and  declare,  that  the  wardens 
for  the  time  being  and  their  successors  should  from  time  to 
time  ask,  levy,  receive,  and  take  into  their  hands  all  and 
mngular  t/tefnes,  forfeitures,  penalties,  and  sums  of  money 
Appointed  and  ordained  by  the  said  last-mentioned  by-laws, 
acts,  and  ordinances  to  be  paid,  and  in  case  any  of  the 
said  fines,  forfeitures,  penalties,  or  sums  of  money  should 
not  be  paid  by  any  person  or  persons  on  whom  the  same 
should  fall  out  to  be  due,  according  to  the  true  meaning 
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of  the  said  by-laws,  at  such  days  and  times  as  the  same 
should  be  due  and  payable,  that  then  it  should  be  law- 
ful for  the  wardens  of  the  said  company  for  the  time 
being  and  their  successors,  or  one  of  them,  to  distrain 
the  goods  and  chattels  of  such  person  or  persons  that 
by  the  true  meaning  of  the  said  by-laws  ought  to  pay 
the  same  and  should  refuse  to  make  payment  thereof, 
and  the  same  distress  to  detain  in  their  hands  for  the 
space  of  ten  days  then  after,  unless  the  said  sum  of 
money  for  which  the  said  goods  should  be  distrained 
were  paid  in  the  mean  time,  and  upon  payment  thereof^ 
and  of  such  reasonable  allowance  for  the  meal  and  keep- 
ing of  such  goods  and  chattels  as  should  be  so  dis- 
trained if  the  same  were  live  chatteb,  as  the  same  should 
be  reasonably  worth,  to  restore  the  same  distresses  unto 
the  said  party ;  and  if  the  said  person  or  persons  which 
should  be  so  distrained  as  aforesaid  should  not  pay  the 
sum  or  sums  of  money  upon  him  or  them  imposed  or  to 
be  due  by  the  true  meaning  of  that  by-law  within  the 
said  space  of  ten  days  next  after  such  distress  takenr 
that  then  it  should  and  might  be  lawful  for  the  said 
warden  or  wardens  for  the  time  being,  from  and  after  that 
time  to  cause  the  said  distress  to  be  indilSerently  valued 
and  prized,  and  to  sell  the  same  for  the  best  value  that 
might  be  had  for  the  satisfying  of  such  sum  or  sums  of 
.money  for  which  the  said  distress  should  be  taken  in 
sort  aforesaid,  and  the  overplus  of  the  price  and  value 
of  such  distre«i,  if  any,  were  to  restore  to  the  person  or 
persons  whose  goods  were  so  distrained.    And  the  said 
defendants  further  say,  that  before  and  at  the  said  time, 
when  and  so  forth,  they  the  said  J.  L.  M.  and  R.  H. 
were  the  masters,  and  the  said  W.  J.  and  J.  J.  were  the 
wardens  of  the  said  company  and  fraternity,  duly  elected 
in  that  behalf.    And  these  defendants  further  say,  that 
the  said  plaintiff,  before  the  time  of  committing  the 
breach  of  the  said  by-laws  hereafter  mentioned,  (to  wit) 
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on  ]6th  January  J  1830»  at  the  parish  of  St.  M.j  H.,  (to 
wit)  at  the  parish  of  R.,  in  the  county  of  P.  aforesak!, 
had  notice  of  the  said  by-laws  herein  above  mentioned ; 
nevertheless  the  said  plaintiff,  in  breach  and  violatioo  of 
the  said  by-Uws,  lacking  the  said  testimonials  in  the 
said  by-laws  mentioned,  and  not  having  compoanded 
with  the  masters  and  wardens  of  the  said  company  or 
fraternity  in  sort  as  in  the  said  by-laws  mentioned  as 
aforesaid,  and  being  a  stranger  within  the  meaning 
of  the  said  by-laws  and  not  a  freeman  of  the  said 
company  or  fraternity,  did,  on  8lc,  at  &c.,  enterprise 
and  begin  to  occupy  the  trade  or  mystery  of  a  shoe- 
maker within  the  said  county  of  the  said  town  of  H.  for 
one  day»  the  same  not  being  the  fair-time  of  the  said 
town  aforesaid,  whereby  he  the  said  plaintiff  became  and 
was  liable  to  pay  to  the  said  defendants,  W.J,  and  J.J. 
as  such  wardens  as  aforesaid,  the  aforesaid  sum  of  2Qt. 
as  and  for  a  penalty  in  respect  thereof.  And  the  said  de- 
fendants further  say,  that  afterwards,  (to  wit)  on,  tao^ 
at,  &c.,  they  the  said  defendants,  TF.  J.  and  J.  J.,  so 
being  such  wardens  as  aforesaid,  did  demand  of  and 
from  the  said  plaintiff  the  said  sum  of  20s.  as  and  for 
such  penalty  as  aforesaid  ;  and  because  the  said  plaintiff 
being  so  liable  as  aforesaid,  and  having  such  notice  as 
aforesaid,  wholly  refused  and  neglected  to  pay  to  the 
said  defendants  the  said  sum  of  20s.  so  due  and  owing 
by  him  as  aforesaid,  and  thereof  failed  and  made  de 
fault,  and  hitherto  hath  done  and  still  refuses  to  pay  the 
said  sum  of  20s.  in  violation  and  breach  of  the  said 
by-law  or  ordinances,  they  the  said  defendants,  W.  J. 
and  J'  J'  so  being  such  wardens  as  aforesaid,  and  the 
said  J.  L.  M.  and  R.  H.  as  their  bailiffs,  and  by  their 
command,  did  at  the  said  time,  when  and  so  forth, 
within  the  said  town  and  county  of  H.,  seize  and  take 
the  goods  and  chattels  in  the  said  declaration  mentioned 
as  a  distress  for  the  said  penalty  so  incurred  by  the  said 
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plaintiff  as  aforesaid,  and  as  such  distress  did  keep  and  1831. 
detain  the  same  for  the  said  time  in  the  said  declaration  ^**^^ 
mentioned,  the  said  plaintiff  not  having  paid  the  said  «. 

penalty,  as  they  lawfully  might  for  the  cause  aforesaid,  ud^ulcn. 
which  are  the  same  supposed  trespasses  in  the  introduc- 
tory part  of  this  plea  mentioned ;  without  this,  that  the 
said  defendants  took  the  said  goods  and  chattels  in  any 
other  place  than  in  the  said  town  and  county  of  H.  — - 
(Verification.) 

3d  Plea.  Because  they  say  that  the  said  town  and 
county  of  H.,  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  hath  been  and  still  is  an  ancient 
town  and  county,  and  that  the  mayor,  sheriff,  baili£Ri, 
and  burgesses  of  the  said  town  and  county,  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  have 
been  and  still  are  a  body  corporate  and  politic,  incorpo- 
rated and  confirmed  by  the  said  letters  patent  in  the  said 
2d  plea  mentioned,  in  manner  and  form  as  in  that  plea  is 
mentioned ;  and  the  said  defendants  further  say,  that  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary, 
there  hath  been,  and  still  is,  and  during  all  the  time 
aforesaid  ought  to  have  been  and  still  of  right  ought  to 
be,  within  the  said  town  and  county  of  H,  a  certain 
company  or  fraternity,  called  the  brotherhood,  fraternity 
or  fellowship  of  the  art,  mystery,  and  occupation  of 
cordwainers  or  shoemakers  of  the  said  town  and  county 
of  H.  consisting  of  two  masters  and  two  wardens  of  the 
said  company  or  fraternity,  and  of  divers  persons  using 
and  exercising  the  said  art,  mystery  and  occupation  of 
cordwainers  or  shoemakers  within  the  said  town  and 
county  of  H.,  freemen  of  the  said  company  or  fraternity; 
and  the  said  defendants  further  say,  that  the  masters, 
wardens  and  freemen  of  the  said  company  or  fraternity 
during  all  the  time  last  aforesaid,  with  assent,  consent 
and  ajgreement  of  'the  mayor  and  common  council,  or 
other  the  body  of  persons  for  the  time  being  governors 
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of  the  said  town  and  county  for  the  time  being,  have 
been  used  and  accustomed,  and  still  of  right  ought  to 
make  good  and  wholesome  acts,  constitutions,  ordi- 
nances and  by-laws,  for  the  well  ordering,  uung  and  ex- 
ercising the  said  art,  mystery  and  occupation  within  the 
said  town,  the  excluding  of  unfit  persons,  and  unable  in 
skill  and  abili^,  and  also  all  foreigner^  and  strangers 
from  the  using  and  exercising  the  said  art,  mystery  and 
occupation  within  the  said  town,  without  the  allowance 
of  the  masters  and  wardens  of  the  said  company  or 
fraternity,  and  by  such  acts,  ordinances  and  by-laws  tO; 
impose  reasonable  fines,  and  amerciaments  upon  the  of- 
fenders, and  to  levy  the  same  by  distress  and  sale  of  the 
goods  and  chattels  of  such  offenders ;  and  the  defend- 
ants further  say,  that  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  there  has  been,  and  stiil  is,  the 
ancient  and  laudable  custom  in  the  said  town  and  county, 
as  in  the  said  2d  plea  mentioned ;  and  the  said  defendants 
further  say,  that  heretofore,  to  wit,  on  Ist  September  in 
the  ninth  year  of  our  late  sovereign  King  James  the  First, 
the  masters,  wardens  and  freemen  of  the  said  company 
or  fraternitif  for  the  time  beiftg,  to  wit,  at  &c.  did  in 
due  manner  make  certain  reasonable  by-laws  or  ordi- 
nances, for  the  good  government  and  commonwealth  of 
the  said  company  or  fraternity  of  the  said  mystery  or  oc- 
cupation of  cordwainers  or  shoemakers  of  the  said  town 
and  county  of  if.,  and  did  thereby  among  other  things 
declare,  enact  and  constitute  (stating  the  hif^w  as  in  2d 
plea);  and  the  said  defendants  further  say,  that  heretofore, 
to  wit,  on  the  13th  day  of  September,  in  the  said  9th  year 
of  the  reign  of  our  late  sovereign  lord  King  James  the 
First,  at  a  meeting  of  the  mayor  and  twenty-four  of  the 
common  council  of  the  said  town  of  the  said  county  ofU. 
being  thereto  assembled  upon  a  reasonable  summons 
thereof  publicly  made  .by  W,  T*  the  mayor,  Sir  J.  P., 
&c.  &c.    (as  in  2d  plea)  then  the  common  council 
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of  the  said  town  and  county  of  H.,  being  so  assembled,        1831. 
whereof  the  said  mayor  was  one,  did  in  due  manner 
confirm  the  said  last  mentioned  by-laws;  and  the  said  v. 

defendants  further  say»  that  heretofore,  and  at  the  time  taAwiuB. 
when,  8cc.  and  so  forth,  they  the  said  defendants,  Wil» 
Ham  Jones  and  James  Jacks  were  the  wardens  of  the  said 
company  or  fraternity  duly  elected  in  that  behalf:  (alle- 
gations that  plaintiff  had  notice  of  the  by-laws,  and  com- 
mitted breaches  thereof,  with  traverse  &c.  as  in  2d  plea). 
— Verification. 

4th  Plea.   (Nearly  similar  to  the  2d,  but  setting  forth 
a  different  by-law  made  by  the  common  council  of  the 
town  for  the  regulation  of  the  cordwainer's  company, 
thus,) — and  the  said  defendants  further  say,  that  hereto- 
fore, to  wit,  on  1st  October 9  in  the  fourteenth  year  of  the 
late  Lady  Elizabeth,  late  Queen  of  England,  the  mayor, 
sheriff,  bailiffs  and  burgesses  of  the  said  town  and 
county  of  ff.  did  in  due  mann^  make  a  certain  reason- 
able by-law  or  ordinance,  for  the  good  government  and 
commonwealth  of  the  said  fraternity  and  fellowship  of 
the  art,  mystery  and  occupation  of  cordwainers  or  shoe- 
makers of  the  said  county  of  If.,  and  did   thereby 
amongst  other  things  order  and  decree  that  no  stranger 
should  come  to  sell  within  the  said  toum  and  liberties  any 
shoes,  dippers,  boots  or  buskuts,  without  agreement  first  to 
be  made  with  the  masters  and  wardens  of  the  said  craft  for 
the  time  being,  the  fair-time  of  the  said  town  only  exceptedf 
on  pain  of  forfeiting  the  sum  of  20s.  for  as  often  as  he  or 
they  should  offend,  to  be  levied  by  the  wardens  of  the 
said  company  or  fellowship  for  the  time  being,  by  way 
of  distress  of  the  goods  and  chattela  of  the  said  offender, 
which  goods  so  distrained  by  the  said  wardens  forthwith 
should  be  appraised  by  two  or  four  burgesses  of  the  said 
town,  which  prisement  should  be  entered  in  the  county 
books  of  the  hundred  court  of  H.,  before  the  mayor  of 
the  town  for  the  time  being,  at  the  next  court  following. 
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and  if  the  party  which  so  offendeth  should  not  avow 
against  the  said  distress  within  fifteen  days  after  the 
prisementi  it  should  be  lawful  for  the  said  wardens  to 
sell  the  said  distress,  and  then  the  onerhalf  thereof  forth" 
with  should  be  delivered  to  the  mayor  for  the  time  beit^f 
and  the  said  half  so  levied,  should  be  bestowed  afiervooTis 
to  the  most  and  best  behoof  and  profit  of  the  community  of 
the  said  town  aforesaid  and  burgesses  of  the  same^  and  the 
other  half  of  the  said  sum  so  levied  should  be  qfiencards  dis- 
tributed by  the  said  consent,  assent,  advice  and  agreement  of 
the  masters  and  wardens  of  the  said  craft  within  the  said 
town  for  the  time  being,  or  by  the  most  part  of  them, 
to  the  maintenance  of  the  said  occupation,  and  towards  the 
finding,  relieving,  and  supporting  of  such  poor,  impotent 
and  needy  person  or  persons  abiding  within  the  said  town, 
and  who  then  or  before  that  time  had  been  dwelting  and 
using  the  said  craft,  otherwise  to  the  common  boxqfthesaid 
occupation  and  brotherhood  aforesaid ;  and  the  Bud  de- 
fendants further  say,  that  before  and  at  the  said  time 
when  and  so  forth,  they  the  said  defendants  WilOam 
Jones  and  James  Jacks  were  the  wardens  of  the  said 
company  or  fraternity  duly  elected  in  that  behalf;  and 
the  said  defendants  further  say,  that  the  said  plaintiffs 
aforesaid,  and  before  the  time  of  the  committing  the 
breach  of  the  said  last  mentioned  bylaws  heretofore,  to 
wit,  on  the  16th  January  1830,  at  &c.,  had  notice  of  the 
said  last  mentioned  by-law ;  'nevertheless  the  said  de- 
fendant being  a  stranger  and  not  a  freeman  of  the  said 
company  or  fellowship,  without  any  agreement  first 
made  with  the  masters  and  wardens  of  the  said  craft 
for  the  time  being,  and  in  defiance  of  the  said  by-law, 
heretofore  particularly  mentioned,  did  heretofore,  to  wit, 
at  8cc.  the  same  not  being  the  fair-time  of  the  said  town, 
sell  divers,  to  wit,  ten  pair  of  shoes  within  the  said  town 
of  H,,  whereby  he  the  said  plaintiff  became  and  was 
liable  to  pay  to  the  said  defendants,  as  such  warden^  as 
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aforesaid,  the  aforesaid  sam  of  20$.,  as  and  for  a  penalty  1831. 
in  respect  thereof;  and  the  said  defendants  further  say, 
that  i^fterwards,  to  wit,  on  the  same  day  and  year  last 
mentioned,  at  &c.,  they  the  said  defendants  did  demand 
of  and  from  the  said  plaintiff  the  said  sum  of  20s.,  as 
and  for  such  penalty  as  last  aforesaid,  and  because  the 
said  plaintiff  being  so  liable  as  aforesaid,  and  having 
such  notice  as  aforesaid,  wholly  refused  and  neglected 
to  pay  to  the  said  defendants  the  said  sum  of  20s.  so  due 
and  owing  by  him  as  aforesaid,  and  thereof  failed  and 
made  default  in  violation  and  breach  of  the  said  by-law 
or  ordinance,  they  the  said  defendants  so  being  such 
wardens  as  aforesaid,  did  at  the  said  time  and  so  forth 
in  the  said  town  and  county  of  H.,  seize  and  take  the 
said  goods  and  chattels  in  the  said  declaration  men* 
tioned,  as  a  distress  for  the  said  penalty  so  incurred  by 
•  the  ssud  plaintiff  as  last  aforesaid,  and  which  goods  and 
chattels  so  distrained  as  last  aforesaid,  were  appraised 
by  two  burgesses  of  the  said  town,  and  which  prisemoit 
was  then  and  there  entered  in  the  county  boc^s  of  the 
hundred  court  of  U.,  before  the  mayor  of  the  said  town 
for  the  time  being,  at  the  next  court  following  the  taking 
of  the  said  goods  and  chattels ;  and  because  the  said 
plaintiff  hath  not  paid  the  said  last  mentioned  penalty^ 
the  said  defendants  as  such  wardens  as  aforesaid,  did 
detain  and  keep  the  said  goods  and  chattels  for  the  said 
time  in  the  said  declaration  mentioned,  as  they  lawfuUy 
might  for  the  cause  aforesaid,  {qua  tunteadem) ;  without 
this  that  the  said  defendants  committed  the  said  tres- 
passes at  any  other  place  than  the  said  town  and  county 
of  fl.-r-(Verification,) 

6th  Plea.  Setting  forth  die  by-law  of  14  Elizabeth, 
as  in  4th  plea,  but  stating  it  to  have  been  made  by  the 
company  of  cordwainers,  and  in  other  respects  like  the 
3d  plea. 

I  I 
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Replicaftions — Similiter  to  first  plea.    To  the  second, 
protesting  that  the  town  and  county  of  H*  frota  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  hath 
not  been  nor  now  is  an  ancient  town  and  county,  and  that 
the  mayor,  sherijBT,  bailiffs,  and  burgesses  of  the  said 
town  and  county,  from  time  whereof  the  memory  of  man 
is  not  to  the  contrary,  until  the  making  of  the  said  sup- 
posed letters  patent  in  that  plea  mentioned,  h^ve  not 
been  a  body  corporate  and  politic  in  deed,  hjit,  and 
name,  incorporated  by  divers  names  of  incorporation,  by 
charters  and  letters  patent  of  the  late  kings  and  queens 
of  England,  and  duly  accepted,  and  that  the  said  mayor, 
sheriff,  bailiff,  and  burgesses,  from  the  time  of  the  mak- 
ing of  the  said  letters  patent,  have  not  been,  nor  now 
are,  a  body  politic  and  corporatSi  by  the  name  of  incor- 
poration of  the  mayor,  sheriff,  bailiffs,  and  burgesses,  of 
the  town  and  county  of  H,,  during  all  the  time  afore- 
isaid,  having  and  enjoying  divers  immunities  and  privi- 
leges from  time  to  time  ratified  and  confirmed  by  the  char- 
ters and  grants  of  divers  of  the  kings  and  queens  of  this 
realm,  as  in  the  said  second  plea  is  alleged,  and  also  pro- 
testing that  our  said  late  sovereign  lord,  Jama  the  First, 
king  of  England,  did  not,  by  his  certain  letters  patent 
under  the  great  seal  of  England,  will  and  grant  for  him 
his  heirs  and  successors,  to  the  mayor,  sheriff,  bailiffs, 
and  burgesses  of  the  town  of  the  said  county  of  ff., 
that  the  mayor  and  twenty-four  of  the  common  council 
of  the  said  county  of  the  said  town  of  H.  for  the  time 
being,  or  the  greater  number  of  them,  whereof  the  mayor 
for  the  time  being  should  be  one,  being  thereunto  as- 
sembled  upon  reasonable  summons  publicly  made  by  the 
mayor  of  the  county  of  the  town  aforesaid,  or  by  his 
command,  should  have  full  power  and  authority  from 
time  to  time  to  grant,  constitute,  make,  ordain,  and  es- 
tablish, such  reasonable  laws,  statutes,  constitutions, 
decrees,  and  ordinances,  in  writing,  as  unto  them,  or  the 


IN  THE  First  Year  op  WILLIAM  IV. 


471 


greater  number  of  them,  for  that  purpone  congregated 
.and  assembled,  whereof  the  mayor  for  the  time  being 
should  be  one,  should,  according  to  their  sound  discre- 
tion, seem  to  be  good,  wholesome,  profitable,  necessary, 
and  honesty  for  the  good  rule  and  govemodent  of  the 
county  of  the  said  town,  and  of  all  and  singular  of- 
ficers, ministers,  and  artificers,  inhabitants,  and  residents 
whatsoever,  within  the  said  county  of  the  said  town,  for 
the  time  being,  and  for  the  declaration  in  what  manner 
and  order  the  mayor,  sheriff,  bailifis,  and  burgesses,  of 
the  said  county  of  the  said  town,  and  their  successors, 
and  all  and  singular  officers,  ministers,  artificers,  crafts, 
inhabitants,  and  residents  within  the  said  county  of  the 
said  town  for  the  time  being,  should  be,  have,  bear, 
govern,  and  use  themselves,  officers,  functions,  mysteries, 
trades,  and  businesses,  within  the  county  of  the  said 
town,  and  the  liberties  and  precincts  thereof,  for  the  fiir- 
ther  public  good,  more  profit,  and  civil  government  of 
the  county  of  the  said  town,  and  the  victualling  of  the 
same,  and  for  other  causes,  things,  and  respects  whatso- 
ever any  way  touching  or  concerning  the  county  of  the 
said  town,  as  in  the  said  second  plea  is  alleged;  and  also 
protesting  that  his  said  late  majesty,  by  his  said  letters 
patent,  did  not  confirm  and  grant  unto  the  said  mayor, 
sheriffi,  bailiffs,  and  burgesses,  all  such  liberties,  free- 
doms, immunities,  pre-eminences,  as  they  had  or  enjoyed 
either  by  force  or  reason  of  any  former  grants  or  confir- 
mations theretofore  made  or  granted  by  any  of  his  said 
majesty's  progenitors,  kings  or  queens  of  this  realm, 
or  by  reason  of  any  usage,  custom,  or  prescription  used 
within  the  said  town,  whereof  the  memory  of  man  was 
not  then  to  the  contrary,  as  in  the  said  second  plea  is  al- 
leged ;  and  also  protesting  that  the  said  letters  patent 
were  not  duly  accepted  by  the  mayor,  sheriff,  bailiffs, 
and  burgesses  of  the  said  town  and  county  of  H.  as  in 
the  said  second  plea  is  alleged ;  and  also  protesting  that 
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1831.  the  said  J.  L.  M.  and  JZ.  H.  were  not  the  bailifi 

]^y^  of  the  said  W.  J.  and  J.  J.  dot  by  their  cammand; 

V*  distrained,   and   kept,  the  said    goods   and  chattels, 

aadOthOTs.  in  the  said  declaration    mentioned,    in   manner    and 


form  as  the  said  defendants  have  above,  in  their 
cond  plea,  alleged  for  replication ;  neverthelesa,  in  this 
behalf,  the  said  plaintiff  saith,  that  the  spud  defend- 
ants, at  the  said  times  when  and  so  forth  in  the  said 
declaration  mentioned,  of  their  own  wrong,  and  without 
the  residne  of  the  cause  by  them  in  their  second  pleat 
alleged,  committed  the  said  trespasses,  8ic.  (condnding 
to  the  country.) 

Replication  to  third  plea,  after  protesting  that  the  said 
town  and  coonty  of  H,  from  time  whereof  the  memory 
of  man  is  not  to  the  contrary,  hath  not  been  nor  now  is 
an  ancient  town  and  county,  and  that  the  mayor,  sherifls, 
bailiffs,  and  burgesses  of  the  said  town  and  county,  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary, 
have  not  been  nor  now  are  a  body  corporate  and  politic, 
incorporated  and  confirmed  by  the  said  letters  patoit  in 
the  said  second  plea  mentioned,  in  manner  and  form  as 
in  the  said  third  plea  is  alleged ;  and  also  protesting  that 
the  said  Joseph  Llm/d  Morgan  and  Richard  Hood  were 
not  the  bailiffs  of  the  said  William  Jonez  and  Jamn 
Jacks,  nor  by  their  command  distrained  and  kept  the 
said  goods  and  chattels  in  the  said  declaration  mentioned, 
in  manner  and  form  as  the  said  defendants  have  above, 
in  their  said  third  plea  alleged, — de  ifgurid. 

Replication  to  fourth  plea,  after  protesting  that  the 
said  town  and  county  of  H.  from  time  whereof  the  me- 
mory of  man  is  not  to  the  contrary,  hath  not  been  nor 
now  is  an  ancient  town  and  county,  and  that  the  said 
mayor,  sheriff,  bailiffs,  and  burgesses  of  the  said  town 
and  county,  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  have  not  been  nor  still  are  a  body 
corporate  and  politic,  incorporated  and  confirmed  by  Uie 
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said  letters  patent,  in  the  said  second  plea  mentioned, 
in  manner  and  form  as  the  said  defendants  have  above, 
in  their  said  fourth  plea  alleged  —  de  uguriL 

Replication  to  the  last  plea,  after  protesting  as  in  the 
third  plea— <fe  infurid. 

At  the  trial  before  Bolkmd  B.  -at  the  Lent  assizes  for 
Pembrokeakire,  the  plaintiff  proved  the  warrant  of  dis- 
tress (a),  the  taking  and  appraisement  of  the  shoes,  and 

(a)  Cmmijf  ofik§  ^     To  /./.  and   W.  J.  wardeot  of  tbe  oMipMiy  of 
TmmofHoMr/ori'  >  iliMaiaken  for  iIm  ooantj  oTUm  town  of  JET. 

WMl,  towiL  ''  WkerMtir.PaMM.orUMtowBorP.  iBtbeoooBtj 
ttf  P.,  cordwaiiMT,  wts  oo  the  ISIb  /maiary  insUot,  bj  m§,  the  auston  of 
(be  conpaiij  of  iboemtkers,  known  bjr  tb«  name  or  names  of  maatera 
oordwainera  and  ahoemakera  wltbin  tbe  oooatj  of  tbe  town  of  JET.  ordered  to 
pay  tbe  am  of  Mt.  to  /.  /.  and  W.  /.,  tbe  wardena  of  onr  aaid  oomiiany, 
on  or  before  tbe  SSd  Jmmmrjf  batant,  beinf  tbe  aaMMt  of  a  penaltj  impoaed 
bj  Bs,  in  pvananet  of  tbe  power  in  oa  veated  in  and  bjr  a  oertaia  indcntBre 
of  grant  and  eoofirmatioo  of  prifOegea,  bearing  date  lit  OcUh«r,  I4tb  JSIis. 
and  made  bj  tbe  major,  tberilf,  baflilfs,  and  borgeaaea  of  tbe  town  and 
oomtj  of  JET.  to  tbe  members  of  oar  aaid  oraft  witbin  tbe  said  town  and 
conntjy  on  bim  tbe  aaid  W.  D„  fsr  espoaing  for  sale  in  tbe  market-plaee  of 
tbe  aaid  town  and  ooonty  sereral  pain  of  aboea,  and  sold  one  pair  to  if.  /• 
of  ir.  albreaaid,  oo  IStb  /amuwy  inaL  tbe  same  not  being  tbe  fair>time  of 
tbe  aaid  town,  and  be  tbe  said  W.  D.  not  being  a  nramber  of  oar  said 
oompanj,  and  not  baring  nude  any  agreement  witb  tbe  maatera  and  wardena 
of  oar  aaid  oral!  ao  to  da.  Amd  whenoi  tk$  bM  W.  D.,  hmmng  notice  of 
oar  oaidordtr,  imk  r^fiuoi  to  poff,  and  batb  not  paid,  tbe  said  som  of  SO*, 
parsoant  tliereto,  and  tiw  same  batb  been  fail/  prored  before  oa— Tbeae 
are  tberefoie  to  eommaad  yon  to  lery  tbe  said  som  of  80s.  by  distress  and 
aalo  of  tlie  goods  and  ebattela  of  tbe  aaid  IT.  P. ;  and  we  do  bereby  order 
and  direet  tlw  said  goods  and  ebatteb  ao  to  be  distrained,  to  be  prissd  by 
tbree  burgesses  of  tbe  said  town,  and  tbe  praUemtnt  to  be  eotercd  in  tlie 
eoonty  books  of  tbe  bondred  court  of  Haonfordwttt,  l>efore  tbe  mayor  of 
tlie  aaid  town,  at  tlie  eoart  next  following  saob  praisemeot.  And  we  do 
fartber  order  and  direet  tbe  goods  and  obaltels  so  to  be  distrained  and 
jNTtsed  to  be  sold  and  dispoaed  of  witbin  sixteen  days  after  aoeb  praisement, 
■nleaa  tbe  said  aom  of  80«.  for  wbioh  snob  dutress  sball  bo  made,  logetber 
witb  tbe  reasonable  obargea  of  taking  and  keeping  saob  distress  sball  tie 
sooner  paid.  And  yoo  are  also  oommanded  to  certify  to  os  wbat  yon  sball 
do  by  Tirtne  of  tbis  oar  warrant.  Glren  nnder  our  bands  at  Haoerford- 
west  aforeaaid,  tbis  SOtb  Jammty,  1830. 
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/.  U.  Morgan,  I   j|„|^  ^f  ^^  ^^  Company. 
BiekardBood,  ) 
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1831  •       ihere  rested  his  case.    The  charter  otJamei  the  First  to 
Datieii       ^^^  corporation  of  HaverfordweU ;  the  by-laws  of  14  ERx. 
V*  .        and  9  Jamet  1.  with  the  prant  by  the  corporation  at 
tad  otiMn.     large  in  6  Ed.  6,  to  the  guild  of  shoemakers,  to  be  a  dis- 
tinct company,  having  masters  and  wardens,  were  proved. 
Old  witnesses,  not  free  either  of  the  corporation  at  large 
or  of  the  company,  proved  that  persons  not  free  of  the 
company  had  been  prevented  from  selling  leather  shoes 
within  H.  except  on  fair  days,  or  by  consent  of  the 
company.  Leave  so  to  sell  shoes  had  been  asked  by  non- 
residents, and  refused. 

It  was  left  to  the  jury,  1st,  Whether  there  had  been 
any  precedent  immemorial  custom  of  excluding  foreignen 
from  selling  shoes,  so  as  to  warrant  either  by-law :  2d, 
Whether  such  by-laws  existed  as  those  pleaded.  Vei^ 
diet  for  the  plaintiff. 

The  following  classes  of  evidence  tendered  for  the  de- 
fendants, were  rejected  by  the  learned  judge  :  1st,  The 
testimony  of  existing  corporators  of  H.  as  well  as  mem- 
bers of  the  company  of  cordwainers ;  2d,  The  declara- 
tions of  similar  persons  deceased ;  3d,  The  books  of 
the  company  of  cordwainers,  containing  the  following 
entries : 

•'  March  the  31st,  1673. 

"Francis  Symnums  was  fined  to  65.  M.  for  selling  of  a 
payer  of  shoes  within  the  liberty  of  this  town,  and  he 
being  not  a  freeman  and  free  of  the  corporation,  has  pro- 
mised to  pay  the  money  the  eighth  day  of  Jufy  next,  as 
witness  his  hand. 

*'  Francis  Symnums.** 

«'  5th  November  1596. 
"  Distrained  Itom  Petro  Pearse,  nine  pair  of  shoes  for 
comming  to  our  towne  contrary  to  our  corporation,  and 
'praised  to  6s.  by  us  whose  names  are  underwritten. 

"  Wm.  Turner. 
"  Jas.  Shards.'' 
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A  rule  for  a  new  trial  having  been  obtained  princi- 
pally on  the  ground  of  the  verdict  being  against  evi- 
dence, the  plaintiff  not  having  given  any  evidence  re- 
specting the  usage  pleaded,  the  above  points  were  also 
included  in  the  rule. 


1831. 


Sir  W.  Owen  and  Shepherd  shewed  cause.  —  A  privi- 
lege of  excluding  foreigners  can  only  exist  by  custom  in 
corporations  by  prescription,  and  cannot  be  granted  by 
charter ;  so  that  a  by-law  to  that  effect  is  bad,  unless  to 
enforce  a  precedent  custom  by  penalty  (a).  The  jury 
found  that  no  such  custom  existed,  thereby  referring  all 
the  acts  of  exclusion  proved  by  the  defendants  to  the 
mereauthority  of  the  by-laves.  But  if  the  by-laws  are  bad 
in  point  of  law,  and  the  plaintiff  would  consequently  be 
entitled  to  judgment  non  obstante  veredicto,  or  in  error, 
had  the  defendants  obtained  a  verdict,  the  court  will  not 
grant  a  new  trial.  Selling  a  pair  of  shoes  in  a  market 
seems-not  to  be  a  setting  up  in  trade  vnthin  the  second 
and  third  pleas.  The  corporation  at  large  had  not 
power  to  erect  the  company  of  cord wainers  into  a  corpor- 
ation (&)•  That  the  company  existed  immemocially  as 
a  corporation,  so  as  to  warrant  it  in  making  the  by-law  re- 
lied on  in  the  third  and  fifth  pleas,  is  not  proved  except 
by  the  recital  in  the  by-law  itself,  and  is  negatived  by 
the  verdict. 

The  by-law  in  the  reign  of  Elizabeth  stated  in  the 
fourth  and  fifth  pleas,  is  bad,  viz.  in  giving  part  of  the 
penalty  to  the  corporation  of  H.  who  are  strangers  to 
the  company  of  cordwainers ;  that  company  not  being 
a  corporation,  but  a  mere  private  fraternity,  not  neces- 
sarily composed  of  corporators ;  Totterdell  and  another 


(«)  S«e  the  OMM  eoUeoled  1  Sannd.  SIS,  c,  note  (3),  ud  Mojfor,  4^.  of 
York  ▼.  Wtlbanh,  4  B.  &  Aid.  438. 
(6)  See  10  Coke,  20.  i. 
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1831.       V.  Glasby  (a>.    Bodwie  ▼.  fWtir«f/  (6).    Then/  if  the 
^^^'       stranger  has  a  right  to  half  the  penalty^  they  hare  a 
V.  right  to  the  costs.  —  [Boy&y  B.    The  distinction  be* 

and  Others,  tween  those  cases  and  the  present  is,  that  the  by-laws 
there  gave  a  stranger  a  right  to  sue,  which  vras  held  il- 
legal, as  being  an  assignment  of  a  chose  in  action; 
whereas  here  no  right  to  sue  is  conferred  by  granttng  the 
privilege  of  distress,  though  part  of  the  penalty  when  re- 
covered is  to  go  to  a  stranger. — ]  (c).  The  evidence  of 
existing  corporators  and  members  of  the  company  was 
properly  rejected,  for  these  bodies  are  entitled  to  half  the 
penalties  incurred  by  breach  of  the  by-laws*  nor  does  the 
minuteness  of  the  interest  vary  the  rule  {d). 

(a)  2  Wnt.  860.  (6)  1  WOi.  MS.  1S7. 

(c)  In  the  JD«eiMt  oaie,  BoAne  t.  FamtU  (!■  Error),  1  Wib.  Stt. 
liM  C.  J.  Dmiiifoii  ind  Fosffr  Ji.  all  relj  od  the  illegality  of  a  eoipara- 
tieQ  atsigniDg  to  a  atrang^r  bj  a  bjr-law  a  right  to  loe  for  the  penaltj*  Bof- 
Hngi  V.  Eungwford,  a  ffnifo/cate,  B.  S6.1.  eitedSWilt.  SSS,  6.  aad 
ToiterdeB  ▼.  CfUubf,  3  Wila.  866.  the  Birth  caie,  S^.  No  deciaiea  appean 
that  the  applicatioo  of  that  penalty  to  the  oie  of  a  atraager  is  illegal,  if  il  it  to 
ho  recovered  bj  the  oorporatioa  itaelf.  Wrigki  J.  ia  Bodvie  t.  FmmH^  aecHt 
to  take  it  a«  Serjeant  WUKamM  hai  aioee  done,  1  Saond.  SIS.  e.  note  S.  aa  if 
there  waa  no  difference  between  a  bjr-law  giring  a  atraager  the  Btre  right  to 
ioe  thereon,  and  a  bjr-law  by  which  no  ivch  right  being  given,  the  corporatiea 
themaelTea  mnst  loe  for  the  penalty,  thovgh  a  portion  of  it,  whea  ao  laoa* 
vered,  ia  applied  to  the  nae  of  a  third  perM>B.  Wrigki  J.  saya,  *'  The  oalj 
dilficalty  with  me  i«,  that  the  penalty  is  given  to  a  stranger.  In  PIsfer  ▼• 
Archer,  (City  of  Londom  case,  3  Sid.  105.)  it  appears  a  by-law  waa  made, 
giTiDg  a  moiety  of  the  penalty  to  a  stranger,  (vis.  to  the  maintenaaoe  af 
Christ'a  Hospital,  Lomdom,)  If  they  oonld  do  that,  why  may  tbey  aol  give 
away  the  whole  to  a  stranger?  The  ohamberlam  of  Londom  ia  aa  nvoha 
stranger  to  the  right  as  any  other  person,  and  where  is  the  nnreaaoBahle- 
nesa  of  giving  the  penalty  to  a  stranger  ?  In  poblio  laws  it  is  very  oomaMNi, 
and  almost  always  done.  This  is  a  point  of  great  conseqnence,  and  raqoiraa 
farther  consideration." 

(<f)  Bttrlon  V.  Thirok,  5  T.  R.  174.  DowdtswoU  v.  NoU,  8  Vera.  SIT. 
Boll.  N.  P.  290.  which  seem  to  orerrale  Rex  v.  Magor,  4^.  of  Lomdomf 
2  Lev.  231.  B.  v.  Carpenter,  2  Show.  47.  Case  of  City  of  Londom^  1  VcDi. 
S61.  Norwich  Weavers'  Case,  Vin.  Ab.  Evidence,  6.  pi.  S.  Tommmmdr, 
Bow,  2  Sid.  100.  See  SUrh.  Ev.  Part  IV.  777.  1  Phill.  Bv.  oh.  5.  a.  1, 8. 
and  Doe  d.  Afoyor  of  Staford  v.  Toolh,  3  Y.  &  J.  10. 
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The  books  of  the  cordwainers'  company  were  pro-  1831. 
perly  rejected.  They  were  not  public  or  even  corponn  ^^m 
tioQ  books  coming  from  realized  custodyi  but  mere  *• 

private  entries.  Therefore  Rogers  v.  AUem,(a)  where  MdOihan. 
manof^ooks  were  admitted  to  shew  licenses  of  fishery 
from  the  lords  of  the  manor,  does  not  apply.  The  entry 
relied  on  is  entirely  for  the  interest  of  the  party  pro* 
ducing  it,  nor  does  any  of  the  company  charge  himself 
with  any  receipt  on  account  of  it.  Bex  v.  Debenham.  (b) 

The  hearsay  evidence  of  declarations  of  deceased 
corporators  was  properly  rejected ;  though  admitted  in 
order  to  prove  payment  of  modus  and  extent  of  wastes. 
The  present  claim  is  of  a  different  nature,  resting  on 
daily  user,  so  that  the  Us  moia  est  in  every  instance  of 
excluding  foreigners  from  trading. 

John  Evams  and  £•  V.  WUliams  in  support  of  the  rule. 
FiiBt,  the  verdict  was  against  all  the  evidence  given  in 
the  cause.  The  custom  laid  was  proved  by  witnesses 
as  fiatr  as  living  testimony  could  extend.  Evidence  of 
preceding  reputati<m  was  thus  let  in,  and  the  recital  in 
the  by-law  of  9  Jos*  was  consistent  with  the  rest  of  the 
defendant's  evidence.  Secondly,  the  testimony  of  the 
corporatiurs  was  admissible  in  evidence,  they  being 
deprived  of  the  moiety  of  the  penalty  on  trading 
by  strangers,  conferred  <m  them  by  the  by-law  of 
14  EUx. — [Bayletf  B.  Either  by-law  may  be  ropealed 
at  any  time.  — ]  No  corporator  was  ipto  fatto  free 
of  the  company,  or  could  sell  shoen  in  the  town  with- 
out such  freedom.  The  evidence  of  corporators  has 
been  admitted  ex  mcessUate  for  proof  of  public  rights. 
Norwich  Weavers*  Case,  (c)  Rex  v.  Mayor,  Sfc.  of  Lon- 
don {d)\  Rex  v.  Carpenter,  {e)     Thirdly,  the  dedara- 

(«)  1  Canpb.  SOS.  (6)  S  B.  &  A.  185.  Btigky,  J. 

(c)  Vio.  Ab.  Ef  id.  O.  pi.  S.  {d)  %  hat.  SSI. 

.   {k)  2  Show.  47.  1  Vtirt.  8.  C.  bot  Me  mU,  470.  n.  {i) 
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tions  of  deceased  corporators  and  members  of  the  com- 
pany,  are  evidence  by  reputation  of  the  rights  of  both 
bodies*  In  Mosdey  y.  Daviei^  (a)  and  Deack  t.  Hanr 
cock,  (b)  the  fact  of  payment  of  a  modus  was  to  be 
proved,  and  the  declarations  of  deceased  parishioners 
liable  to  pay  tithes,  that  so  much  an  acre  was  always 
paid  in  lieu  of  tithe  in  their  time,  were  admitted.  The 
supposed  analogy  between  the  evidence  of  living  and  the 
declarations  of  deceased  witnesses,  disappears  when  the 
principles  applicable  to  both  are  investigated.  A  living 
witness  can  only  speak  to  facts  within  his  knowledge, 
and  not  to  the  existence  of  right ;  but  the  declarations  of 
a  deceased  witness  must  also  account  for  the  facts  they 
state,  by  ascribing  their  occurrence  to  a  reputation  in 
the  last  age  that  certain  rights  existed. (c)  Though  in 
Moseley  v.  Davies  the  authority  of  Harwood  v.  Sinu  was 
detracted  from  by  the  judgment  of  C.  B.  Sichardi,  he, 
with  the  court,  substantially  affirmed  its  doctrine.  De- 
ceased parishioners  have  ever  had  as  daily  an  interest 
in  keeping  down  the  claims  of  a  rector,  as  freemen  of 
this  company  can  have  in  excluding  strangers  from 
trading  in  their  town.  Nicholls  r.  Parker  (d)  was  a 
question  of  manorial  boundary.  As  no  controversy  ex* 
isted  at  the  time  of  uttering  the  hearsay,  Le  Blanc,  J. 
admitted  as  evidence  of  reputation  the  declarations  of  old 
persons  deceased,  though  claimants  of  rights  of  common 
over  the  wastes  which  their  evidence  went  to  enlarge. 
Here  the  rejected  declarations  would  have  shewn  that 
it  was  reputed  in  the  last  age  that  the  custom  alleged 
had  always  existed. — [Baj/lej^  B.  Can  the  right  here 
claimed  be  called  public,  so  as  to  let  in  evidence  of  re- 


(a)  11  Pri.  162. 

(6)  H'Lcll.  R.  85.    13  Pri.  226.  S.  C.     See  also  Harwood  ▼.  Simu' 
11  Pri.  170.  o.     Wightw.  112. 

(c)  Ste  per  MmcdotmU  C.  B.  Harwood  ▼.  Simt,  Wiglitw.  112. 

((i)  14East,331.n.    SeeBal.  N.  P.230.   Doog.219.    iM.  &S.  491. 
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pntation  under  Reed  v.  Johnson  ?  — ]  (a)    It  seems  as 
public  as  the  question  of  the  boundary  of  a  manor. 

4,  The  company's  books  were  improperly  rejected. 
The  entry  of  March  1672,  purports  to  contain  a  promise 
to  pay  a  fine  against  the  interest  of  the  patty  signing^ — 
IGarrow  B.  How  could  that  promise  be  enforced  with* 
out  also  proving  the  immemorial  custom  and  right  of 
the  corporation  to  take  this  sum  by  way  of  consider- 
ation ?  The  entry  is  not  like  that  of  a  receipt  of  money 
by  a  deceased  accountant. — ]  It  is  evidence  of  reputa- 
tion that  a  stranger  to  the  company  had  committed  an 
offence,  and  is  consistent  with  the  by-law. — ^Lord  Lyndr 
hurst  C.  B.  It  is  not  proved  aliunde  who  Symmans  was, 
or  that  ho  was  a  stranger  to  the  corporation  or  company. 
For  all  that  appears,  he  might  be  a  member  of  both, 
and  therefore  interested.  If  he  was  a  mere  stranger, 
his  evidence  of  reputation  would  be  worth  little.  Here, 
however,  the  evidence  is  offered  as  proof  of  the  fact  that 
a  stranger  had  personally  acquiesced  in  the  charge,  un* 
accompanied  with  proof  aliunde  of  any  tradition  or  in 
consequence  of  any  reputation  on  the  subject.  In 
Higham  v.  Rklgwayy(b)  the  man-midwife  had  relin- 
quished the  claim  for  work,  which  he  would  have  had, 
had  he  not  erased  the  charge  from  his  book.(c)  —  Bay- 
ley  B.  It  cannot  be  taken  from  the  entry  itself  that  he 
was  a  stranger.  Thus  in  the  Berkeley  Peerage  Case,  (d) 
a  deposition  by  a  person  deceased  respecting  others, 
there  stated  to  be  members  of  his  family,  and  made  in 
a  cause  in  which  the  latter  sought  to  perpetuate  tes- 
timony of  legitimacy,  was  offered  as  evidence  of  repu- 
tation, viz.  as  a  declaration  on  the  subject  of  the  pedi- 


J83L 


(«)  1  East,  35S.    Sm  I  Pb.  Et.  eb.  7.  •.  7.   6  Ed.  SSS.  and  mtU,  SS7. 

note  (6) 
(ft)  10  EMt,  109. 

(r)  8«e  MiiMHom ▼.  M^on,  OB.  & C.  $17.  naie  prioeiple. 
(i()  4  Canpb.  m6  fin* 
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1831.  gree  of  the  persons  so  named  in  the  deposition.  The 
judges  held  that  the  fact  of  relationship  to  the  depo- 
nent's family,  could  not  be  taken  from  the  depositioD 
itself,  but  must  be  proved  aliunde^  and  by  sonrces  dAon 
itself.  So  in  the  Banbury  Peerage  Case,  (a)  a  UU  in 
chancery  filed  by  a  person  alleged  to  be  a  relation,  was 
held  no  evidence  to  prove  pedigree  till  the  relationship 
of  that  person  to  the  party  whose  birth  is  in  question, 
was  proved  by  extrinsic  evidence.] 

Cur.  ado.  vuU. 


Lord  Lyndhubst  C.  B.  afterwards  ddivered 
judgment.  —  One  question  which  was  raised  in  this 
case  was,  whether  or  not  there  was  any  demand  of  the 
penalty  which  was  supposed  to  have  been  incnired 
previous  to  the  distress  ?  (fi)  The  justification  pleaded, 
rests  upon  two^  by-laws,  one  made  in  the  reign  of 
Elizabeth,  and  the  other  in  the  reign  of  James  the 
First  The  2d  and  3d  pleas  are  founded  on  the  by-law 
of  the  reign  of  James  the  First  The  4th  and  6th  on 
that  of  the  reign  of  Elizabeth.  In  the  by-law  of  the 
reign  of  James  the  First,  a  demand  and  refusal  previous 
to  a  distress  is  expressly  provided  for  in  the  very  terms 
of  the  by-law.  No  such  demand  is  required  on  the  face 
of  the  by-law  of  the  reign  of  Etizabeth,  which  is  the 
foundation  of  the  4th  and  5th  pleas,  but  according  to 
a  form  very  usual  in  cases  of  this  kind,  it  is  said,  that 
in  consequence  of  the  offence,  or  when  the  offence  is 
"committed,  the  party  shall  be  subject  to  a  penalty,  to 
be  levied  by  distress.  However,  notwithstanding  the 
circumstance  of  no  demand  being  expressly  made  ne- 
cessary by  the  terms  of  that  by-law,  I  am  of  opinion 
that  it  is  necessarily  to  be  implied.  If  that  be  so,  it 
brings  us  to  the  consideration  of  this  record  in  the  first 

(a)  2  S«l.  N.  p.  685. 

(6)  Tbig  point  was  raised  bjr  the  Coort  at  tbe  time  of  sbewiag  c«Qftc. 
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instance.  As  far  as  relates  to.  the  2d  and  3d  pleas^  the  1831. 
by-law  states  the  necessity  of  a  demand  previous  to  the 
distress,  and  in  the  averment  in  each  plea  it  is  expressly 
stated,  that  there  was  a  demand  and  refusal*  in  conse- 
quence of  which  demand  and  refusal  the  distress  issued^ 
In  like  manner,  in  the  4th  and  5th  pleas,  though  upon 
the  face  of  the  by-Uw  itself,  no  demand  is  required  in 
terms,  yet  the  pleadings  are  framed  on  the  opinion  that 
the  distress  would  not  be  lawful  unless  a  previous  de- 
mand had  been  made.  It  is  accordingly  stated  in  those 
pleas,  that  the  penalty  was  demanded  and  refused^  and 
that  the  distress  issued  as  the  consequence  of  that  de- 
mand and  refusal.  In  all  the  precedents  which  I  have 
consulted  of  declarations  framed  cm  by-laws,  like  that  of 
the  reign  of  Elizabeth,  I  find  that  previous  to  the  dis« 
tress  a  demand  and  refusal  is  averred.  It  appears  to  me 
that  it  was  necessary  in  this  case  to  aver  such  a  demand 
and  refusal,  as  has  been  done.  The  question  then  arises, 
was  there  in  this  case  any  sufficient  evidence  of  a  demand 
of  the  penalty,  and  of  a  refusal  to  pay  it?  On  the  part  of 
the  defendant  no  evidence  was  given  for  this  purpose,  but 
it  is  notwithstanding  said  that  the  plaintiff  had  given 
sufficient  evidence  of  that  fact  by  putting  in  the  war- 
rant of  distress  which  issued,  and  which  recites  a  de- 
mand and  refiisai.  It  is  urged,  that  as  the  plaintiff  him- 
self made  use  of  the  warrant  of  distress  containing  that 
redtal,  that  warrant  as  taken  against  the  plaintiff  afforded 
primd  fade  evidence  of  a  demand  and  refusal.  I  am  of 
opinion,  however,  that  the  use  of  the  warrant  of  distress 
for  the  purpose  for  which  the  warrant  vras  produced  by 
the  plaintiff,  not  by  way  of  admission  of  the  recitals,  but  in 
order  to  connect  the  defendants  with  the  trespass,  by  shew- 
ing the  act  of  some  of  them  in  directing  the  goods  to  be 
taken  by  the  others,  affords  no  evidence  for  the  defend- 
ants of  the  truth  of  the  facts  recited  in  that  warrant.  I 
am  also  of  opinion,  that  a  demand  and  refusal  was  neces* 
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Bary  in  ihJs  case  previous  to  tlie  distress,  and  tbereForc, 
that,  notwithstanding  the  platnlifT  put  in  evidence  tlie 
warrant,  it  was  necessary  on  the  part  of  the  clef^ndant  to 
give  distinct  evidence  of  the  circumstance,  that  there 
had  been  a  demand  and  refusal  previous  to  the  levying 
of  the  distress.  If  that  be  so,  there  was  no  evidence  to 
sustain  any  of  the  justifications  stated  on  this  record, 
and  under  those  circumstances,  the  jury  were  not  only 
justified  in  pronouncing  their  present  verdict,  but  would 
have  been  wrong  in  pronouncing  any  other.  It  appean 
to  me,  therefore,  impossible  to  grant  a  new  trial. 

This  view  of  the  subject  renders  it  unnecessary  for 
me  to  enter  minutely  into  the  consideration  of  the  other 
points  raised  in  the  argument.  I  am  of  opinion  that 
the  evidence  of  the  burgesses  was  properly  rejected,  as 
interested  in  the  event  of  this  suit,  and  that  the  corpo- 
ration books  were  inadmissible  in  evidence  for  the  pur- 
poses for  which  they  were  offered.  1  am  also  of  opinion, 
that  if  the  attention  of  the  judge  had  been  called  to  the 
particular  entry  which  was  intended  to  be  offered  in  evi- 
dence, so  as  to  raise  the  question  of  its  admissibility, 
that  entry  would  not  have  been  evidence  without  pre- 
viously offering  evidence  for  the  purpose  of  shewing 
who  the  individual  was  who  subscribed  that  particular 
entry,  and  in  what  situation  he  stood.  Had  that  been 
done  80  as  to  make  his  admission  evidence,  then  the 
lapse  of  time  would  have  dispensed  with  the  necessity  of 
proving  the  handwriting  (a).  But  as  no  evidence  was 
offered  for  the  purpose  of  shewing  who  thai  individual 
was,  I  am  of  opinion,  that  if  the  attention  of  the  judge 
had  been  called  to  that  particular  entry,  still  it  could  not 
under  the  circumstances  have  been  offered  in  evidence. 

With  respect  to  the  declarations  of  the  deceased  bur- 
gesses, after  considering  the  cases  of  Mosefei/  v.  Davies, 

Ul,  i  D.&  A.  3IG.   I>u(  lea  Manbf  t  Cmlii.  1  Prl. 
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Deacle  v.  Haftcock,  Harwood  v.  Sims,  Nkholb  ▼.  Parker,  1831. 
and  The  King  v.  Inhabitants  ofDebenham,  I  should  have  ^J^Xiii 
hesitated  to  refuse  the  evidence.    On  the  first  point,  I      _  v. 

am  of  opinion,  that  this  rule  must  be  discharged.  tad  otiMrs. 

Bay  LEY  B. —  I  am  entirely  of  the  same  opinion,  and  I 
have  the  authority  of  my  brother  Garrow  to  state  that  he 
concurs  in  it.     The  only  point  upon  which  I  entertain 
the  least  doubt,  is  whether  the  declarations  of  deceased 
burgesses  could  have  been  admissible  in  this  case.    The 
cases  to  which  the  Lord  Chief  Baron  has  referred,  are 
powerful  authorities  on  that  subject,  and  although,  if  the 
evidence  had  been  admitted,  I  should  have  thought  it  to 
add  very  little  weight  indeed  in  this  case  to  the  other  evi- 
dence given  by  the  defendants;  yet  if  it  had  been  necessary 
to  have  come  to  a  definitive  conclusion  upon  that  sub- 
ject, and  if  I  had  been  satisfied  that  they  ought  to  have 
been  received  in  evidence,  I  do  not  think  we  could  pro- 
perly have  refused  to  grant  a  new  trial,  because  in  other 
respects  the  by-laws  might  be  bad  in  point  of  law. '  But 
upon  the  point  that  no  demand  was  proved  in   this 
particular  case,  I  am  of  opinion  that  the  verdict  for  the 
plaintiff  was  right,  and  ought  not  to  be  disturbed.    The 
warrant  was  put  in  evidence  to  prove  that  the  defendants 
had  all  concurred  in  making  the  distress  in  question, 
and  stated  the  grounds  on  which  they  professed  to  act 
in  making  that  distress ;  but,  put  in  as  it  was  for  these 
purposes,  it  is  to  my  mind  no  evidence  at  all  of  the 
truth  of  any  of  the  parts  contained  in  it.    If  it  were,  it 
might  equally  have  been  proof  of  the  existence  of  an 
immemorial  custom,  or  of  a  by-law,  or  of  any  other  fact 
necessary  to  exclude  the  plaintiff  from  maintaining  the 
presumption,  and  recited  on  the  face  of  it.    The  by-law 
in  the  reign  of  King  James,  directs  in  terms  that  there 
shall  be  such  a  demand.     On  that  by-law,  therefore, 
there  is  no  question.    The  by-law  of  the  14  Eliz*  does 
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1831.       not  in  terms  say  there  shall  be  a  demand  of  the  money 
^^^^       before  the  distress  is  made ;  but  I  am  of  opinion*  either 
V.  that  a  necessity  to  make  such  a  demand  must  be  im- 

•od  OtiMra.  pli^  ^QA  the  nature  of  this  by-law,  or  if  not,  thai  I 
think  the  by-law  would  be  bad,  as  being  unreasonable 
under  the  circumstances  of  this  case.  This  is  a  by- 
law by  which  a  penalty  is  to  be  paid,  not  by  a  poson 
resident  in  the  town,  and  therefore  of  necessity  cog- 
nizant of  its  local  usages,  but  by  a  stranger,  who  comes 
not  to  set  up  shop,  but  to  sell,  viz.  to  use  the  market 
for  the  sale  of  shoes,  among  the  other  common  purposes 
for  which  strangers  are  at  liberty  to  use  it  Now  it  is 
alleged  in  the  pleadings  that  the  plaintiff  had  notice  of 
the  by-law ;  but  there  is  no  evidence  of  that  fact.  I 
think  some  proof  of  notice  of  the  existence  of  a  by-law 
ought  to  have  been  given  before  the  period  at  which 
the  penalty  might  be  enforced  by  way  of  distress,  and  if 
from  the  situation  in  which  he  stands  he  is  not  of  ne- 
cessity apprised  of  the  existence  of  any  such  by-law,  or 
of  his  being  liable  to  any  such  penalty,  I  am  of  Ofunion 
the  by-law  in  that  case  would  be  considered  as  un- 
reasonable, unless  it  be  taken  to  imply  the  necessity  that 
there  should  be  a  demand  of  the  penalty  before  the 
distress  should  be  made.  Among  other  cases  applicable 
to  this  point,  there  is  a  precedent  in  Lutwych  (a)  of  a 
plea  of  justification  in  a  case  of  this  sort.  The  by-law 
there  relied  on,  was  that  there  should  be  an  annual 
meeting  for  the  purpose  of  electing  the  master  and 
wardens  of  a  particular  company  at  Lichfield,  that  there 
should  be  a  dinner,  and  that  the  different  members 
should  contribute  to  bear  its  expense — >that  if  any 
member  should  be  absent,  he  should  pay  his  proportion^ 
and  if  he  should  neglect  so  to  do,  should  pay  a  fine  of 
3^.  4d.  to  be  levied  by  distress.  (6)    They  state  that 

(a)  Pt.  1 J20.  (6)  See  Cro.  Ja.  555. 
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the  plaintiff  was  a  brother^  that  he  absented  himself,        1831. 
and  did  not  pay,  and  that  he  forfeited  the  3«.  id.    This 
ijlegation  then.follows,  (not  required  in  terms  by  the       "  p. 
by-law,  but  as  it  was  in  my  opinion  necessary  to  make     and^othtrt. 
the  by-law  reasonable,  it  is  implied  from  the  nature  of 
the  by-law  itself)  that  the  master  and   wardens  re- 
quested him  to  pay»  which  he  refused,  and  that  there- 
upon they  distrained.  The  question  which  was  agitated 
in  that  case,  does  not  bear  upon  the  merits  of  this,  and 
therefore,  it  is  not  necessary  further  to  state  the  de- 
cision.    I  merely  mention  it  to  prove  that  in  that  case, 
as  in  this,  ^though  the  by-law  did  not  in  terms  direct 
that  the  money  should  be  demanded,  yet  there  was  an 
express  and  distinct  allegation  in  the  pleadings  of  a  de- 
mand of  the  money.    In  Clarke  ▼.  Tucke,  (a)  there  was 
a  by-law  that  any  member  of  a  corporation  of  a  com- 
pany of  tailors  at  Exeier,  who  should  revile  the  master 
and  wardens  should  pay  a  penalty  of  3«.  4J.  to  be  levied 
by  distress.     It  is  then  stated  that  the  defendant  being 
a  member,  had  reviled  the  master  and  YfBxdenB,  per  quod 
he ,  had  forfeited  2s,  4J.  wkkh  wag  demanded  of  him,  and 
he  neglected  to  pay.    In  Lfavenani  v.  Hurdis,  (6)  there 
was  a  by-law  tbtit  every  member  of  the  company  who 
had  work  to  be  done,  should  give  a  porti(m  of  that  work 
to  members  belonging  to  the  company,  and  if  he  should 
not  he  should  forfeit  lOs.  for  every  mete  of  cloth,  with  re- 
ference to  which  there  should  be  such  neglect;  and  then 
they  state  he  had  cut  out  twenty  pieces  of  cloth,  and 
thereby    forfeited   the    sum   of  20/.     There,   though 
the  by-law  does  not  direct  any  demand  of  the  money 
before  it  shall  be  levied  by  distress,  it  is  stated  at 
the   conclusion,  that  the  plaintiff  refused  to  pay  the 
forfeiture,  and  therefore,  the  master  and  wardens  made 
out  a  warrant  of  distress.     On  these  authorities  1  am 

(a)  2  V«Dtr.  18S. 

(6)  Moor.  676.  oitod  11  Bop.  86.    Carter,  116.    See  2  Imt.  47. 
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of  opinion  that  the  by-law  would  be  bad,  circumatanced 
as  this  case  is,  if  it  did  not  imply  the  necessity  of  a  de- 
macd  before  any  distress  could  be  made ;  and  inaBmacb 
as  in  this  case  no  demand  was  proved  at  the  trial,  we 
ought  not  to  disturb  the  verdict. 

Vabohan  B,  not  having  been  present  at  the  a^- 
ment,  and  Bolland  B.  having  tried  the  cause,  declined 
to  deliver  any  opinion. 

Rule  discharged. 

Sn  Braum  t.  Dunntrs,  HofaaH.  208.  Htmta  i.  Sirmtacli,  id.  US.  ml 
OnMum  >.  ThvrK!njrough,  id.  H2.  Sue  alio  Moar'i  R.  3ST.  MtaiHTt  mk, 
7  Co.  n.  b.  uid  ctus  then  cilcd,  poId  <•). 


Smith  and  Another  against  Bbown. 


AbillforI.u-     ASSUMPSIT  by  the  two  plaintiffs  (attornies)  for 


by 


the  amount  of  their  bill  incurred  before  the  dissolu- 


9  3  J. 


in  partner-       t^Qi,  of  [jigi,.  partnership,  for  obtaining  a  bankrupt's  cer- 

Bhlp,  and  '  ■         ,  ,■ 

aigned  in  the   tincate  against  opposition  by  creditors.     At   the  trial 

firm* without  ''^'''''^   Vaughaii  B.  at  the  last  Westminster  sittings  io 

adding  tlieir  term,  it  appeared  that  the  bill  in  the  hand-writing  of 

names'  is  '■''^  plaintiff' 5mtM,  had  been  debvered  a  month  before 

sufficient  the  action  was  commenced,  concluding  thus : 

'       "  This,  and   the  foregoing  two  pages,  contain  our 
'   bill. 

(Signed)  "  Smith  and  Jaye. 

"  lOth   Januarif    1831." 
The  plaintiffs  had  a  verdict. 

John  Williams  had  obtained  a  rule  for  entering  a  non- 
suit on  the  ground  that  the  bill  contemplated  by  3  J.  I. 
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c.  7.  and  2  O.  2.  c.  3.  8.  23.  had  not  been  delivered ; 
for  that  the  christian  name  of  each  attorney  not  having 
been  signed^  the  signature  in  the  name  of  a  firm,  was 
not  sufficient.  He  cited  Hilt  v.  Humphries  (a),  Collins 
T.  Treweek  (b),  Taylor  v.  Fenwick  (c)» 


1831. 


Smith 
«Dd  Aaotlitr 

V. 

Brown* 


Talfourd  shewed  cause.  —  Stat.  3  J.  1 .  c.  7.  applies 
only  to  business  done  in  suits.  This  bill,  as  it  contains 
one  item,  being  a  proceeding  in  a  court,  viz.  an  applica- 
tion to  the  chancellor  for  his  signature  to  the  certificate, 
it  therefore  taxable,  and  must  be  delivered  according  to 
2  G.  2.  c.  23.  s.3.(cO,  but  is  not  a  ''  charge  concerning 
a  suit,"  within  3  J.  1.  c.7.  s.  1.  As  that  act  does  not 
require  the  Christian  name  to  be  signed,  signature 
in  the  name  of  the  firm  satisfies  it.  Thus  2  G.  2.  c.  23. 
8.  22.  requires  the  ''  name  of  the  attorney/'  suing  out  a 
writ  to  be  indorsed  thereon  (e).  But  in  practice,  where 
a  partnership  ibsues  a  writ,  the  name  of  the  firm  has 
been  hitherto  indorsed,  without  any  instance  of  the  pro- 
cess being  set  aside  for  aside  for  irregularity.  In  the 
instance  of  a  notice  of  action  against  a  magistrate,  the 
name  of  the  attorney  is  required,  in  similar  terms  by  24 
O.  2.  c.  24.  s«  1.  to  be  indorsed.  Maykew  v.  Locke  (f) 
shews  that  it  is  sufficient  in  indorsing  the  attorney's 
name  to  put  the  initial  only  of  his  Christian  name,  thus 
'*  D.  ShuterJ*  In  James  v.  Swift  (g),  the  initials  only  of 
the  Christian  names  of  two  attomies,  partners  in  a  firm, 
were  prefixed  to  their  surnames  in  a  similar  indorsement, 
and'though  the  initials  were  incorrect,  one  being  omitted,, 
the  indorsement  was  held  sufficient,  and  Holroyd  J. 
thought  the  act  not  requiring  all  the  names  of  the  attor- 


(«)  2  B.  &  p.  94S.    S  Bip.  954.  8.  C. 
(ft)  S  B.  &  C.  S90. 

(i)  CoUmt  f.  NidMtom,  8  Taut.  tSl. 
(«)  See  alioT  &  S  6. 4.  e.  71.  ••  8. 
(/)  7  Trait  6S.  SManb.t77.  S.C. 

K    K  2 


(e)  7  T.  R.  ess.  B. 
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nies  to  be  inserted,  but  merely  the  name,  did  not  reqain 
a  chrialian  name.  Then,  even  if  3  J.  1  •  C.  7.  applies  to 
business  done  by  attornies,  though  not  in  a  suit,  it  onl? 
rc(]uires  the  name  in  the  singular,  and  Jamn  v.  Sio/i 
applies.  The  Bigaatnre  "  Smilh  and  Jaye"  is  an  ahbn- 
viatiou  usual  and  intelligible,  within  12  G,  2.  c- 13.  (a) 

J.  Wiiluifia,  in  support  of  the  rule.  —  This  bill  is  noi 
signed  as  required  by  3  J.  1.  c  7.  s.  I.  which  taacU 
that  all  attornies  shall  give  a  true  bill  unto  their  masten 
or  clients,  of  all  charges  concerning  the  suits  which  ther 
have  for  them,  subscribed  with  his  own  band  and  naiof. 
Now,  the  Christian  name  is  a  part  of  the  name  here  re- 
quired. Stat  2  G.2.  C.23.  s.  3.  requires  the  bill  to  be 
subscribed  with  the  proper  hand  of  such -attorney,  and  to 
be  delivered  one  month  before  action  commenced.  Tliut 
the  hiind  and  name  of  each  attorney  who  is  to  sue  are 
required  by  the  above  acts.  Here  Ja^e  has  uot  signnl. 
Had  it  been  signed  by  Smith  "  John  Smith  for  Smilkani} 
Jaye,"  or  "  Smith  and  Co."  it  might  have  been  otherwise. 
The  recital  of  3  J.  1.  c.7.  carries  the  provision  of  that 
act  further  than  suits  pending,  viz.  to  fees  for  counsels' 
opinions,  &c.  The  latter  part  also  of  sect.  1 .  embraces 
all  charges,  whether  in  a  suit  or  court,  or  not.  In  May- 
hew  V.  Locke,  the  notice  was  signed  at  length,  David 
Shuter,  though  only  indorsed  D.  Shuier,  yet  it  was  not 
without  discussion  that  the  bare  indorsement  "  X).  Shu- 
ter," was  held  to  satisfy  the  act.  The  delivery  of  an  at- 
torney's bill  operates  as  a  notice  (t),  and  the  language 
of  statutes  requiring  notices  has  been  adhered  to  strictly. 
lli/iv.  I {umph ret/sic).  In  Taylor  v.  Femoick{d),  a  no- 
tice of  action  against  a  magistrate,  signed  by  an  attorney, 

(n)  4T.pnl,  103.   RfynoW,  V.  Ca.'^fU. 

(bj   Pt  Baylry.  I.  CoI«f.j  r.  Trnwfl,  6  B.  f.  C.  391. 
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thus :  '*  Given  under  my  hand  at  Durham^*  was  held 
bad,  as  it  gave  no  intelligence  of  his  abode.  The  terms 
of  the  statute  must  be  essentially^  as  well  as  literally, 
complied  with,  and  no  equivalent  is  sufficient  Stat 
3  J.  1.  c.  7.  is  in  force  (a),  and  applies  to  attomies  in 
partnership^  as  strongly  as  to  persons  practising  singly. 


1831. 

SMmi 

•nd  Aootber 

t. 

Browii. 


Baylby  B.  (6)  —  I  take  it  for  granted  that  both  3  J. 
1.  c.  7.  and  2  0. 2.  c.  23.  are  in  force^  and  regulate  this 
case.  The  first  act  requires  all  attomies  to  give  unto 
their  masters  or  clients  a  true  bill  of  all  charges  concern- 
ing the  suits  which  they  have  for  them,  subscribed  with 
Am  own  band  and  name.  The  second  requires  the  sig- 
natures by  the  proper  hand  of  the  attorney.  The  question 
here  is,  what  is  the  name  of  the  attomi^  who  are  plaintiffs^ 
and  what  is  meant  by  stat  3  J.  1 .  c.  7.  by  Ais  name.  Each 
of  these  plaintiffs  may  have  a  christian  and  surname, 
which,  in  one  respect,  is  his  name ;  but  as  in  bills  of  ex- 
change accepted  by  a  partnership,  acceptance  by  one 
partner  in  the  partnership  name,  style,  or  firm,  prevails^ 
and  that  name  so  signed,  is,  in  every  instance,  applied  to 
the  name  of  business  of  those  parties,  and  not  to  the  in- 
dividual name  of  each  partner,  so  it  seems  to  me  here, 
that  ibis  biU  is  sufficient,  being  signed  in  the  pro- 
per business  name  of  Smith  and  Jaytf  by  which  they 
are  known  in  the  profession,  and  carry  on  their  dealings. 
The  Stat.  2  G.  2.  c.  23.  s.  22.,  in  quite  as  distinct  terms 
requires  the  name  of  the  attorney  suing  out  process  to  be 
indorsed  thereon.  But  in  ordinary  practice  the  name 
of  the  firm  is  indorsed  on  process  issued  by  attomies 
practising  in  partnership,  and  has  been  hitherto  consi- 
dered a  sufficient  indorsement  of  the  name  of  that  firm 
of  which  it  is  composed.  Smith  and  Jaye  is  the  proper 
business  name,  and  being  partners,  each  might  subscribe 


(a)  Hui^  V.  WilUm^  M.  &  M.  629. 
(6)  Lord  hfmAmni  wm  iittiog  io  Bqnitjr. 


^  CASES  IN  TRINITY  TERM, 

1831.        then&me  of  both  for  partnership  parposes,  e.g.  fordebtt 
'^■^■'■^       to  the  firm,  incurred  before  its  dissolution. 


Vaughan  B.  —  1  am  of  the  same  opinion  on  the 
construction  of  both  statutes.  The  ordinary  course  of 
signing  in  the  partnership  name  is  not  calculated  to  mis- 
lead, and  conveys  as  much  information  as  the  christian 
Dame  would  give. 

Boll  AND  B.  —  I  am  of  opinion  that  the  subscription 
to  this  bill  is  sufficient  to  satisfy  the  acts  cited.  The 
cases  of  notices  to  magistrates  aie  manifestly  distinct. 
The  magistrate  must  be  informed  who  is  the  party  com- 
plaining, that  he  may  go  to  him  or  his  attorney,  and 
tender  amends.  The  court,  by  requiring  the  residence 
of  the  attorney  to  be  inserted,  does  not  go  far  to  esta- 
blish the  christian  name  to  be  necessary  ;  and  in  May- 
hew  V.  Ltxke,  the  attorney  Skater's  place  of  abode  being 
pointed  out,  the  notice  was  held  good.  The  object  of 
delivering  an  attorney's  bill  one  month  before  actioa 
brought  is  in  order  to  give  the  client  notice  to  pay  with- 
out suit.  Now,  if  this  defendant  did  not  know  the  firm 
uf  Smilh  and  Jai/e,  he  would  take  no  notice  of  the  Iwlla 
delivered,  and  if  he  did  he  might  get  the  bill  taxed. 

Rule  discharged. 


Hall  v.  Gumple  and  Another. 


Partners  in 
trade,  resi- 
dent Ht  Ham- 
bvrgh,  tiad  a 
warehouse  ir 
Manchftlet: 
Service  o(ve 


D     V.  lilCIIARDS  had  obtained  a  rule  in  Easter 

Term  to  set  aside  a  distringas  for  irregularity,  with 

costs  to  be  paid  by  the  slicriff  of  Lancashire,  and  to  re- 

tii-e,  by  leaving  it  with  their  servant  nt  the  warehouie,   was  held 
to  ground  a  dinringas  to  levy  isaues  io  order  to  compel  their  ap* 


penrnnce ;  and  a  HiitTinyai  which  bad  issued  » 


•A  aside  with  cosfi. 
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store  the  money  raised  onder  the  process.  On  3 1  January,  1831 . 
the  venire  was  left  at  a  warehouse  in  Manchester  be- 
longing to  the  defendants,  with  their  manager.  The 
defendants  have  no  dwelling-house  in  this  country,  and 
reside  at  Hamburgh.  On  23d  Feb.  the  defendant  not 
having  appeared,  a  disirir^as  issued,  indorsed  to  levy 
40s.  The  plaintiff  did  not  proceed  according  to  7  &  8 
6. 4.  C.71.  s.  6,  but  on  the  previous  practice  of  the 
court,  assuming  that  statute  to  have  no  operation  over 
exchequer  process.  It  however  did  not  appear  that  in 
compliance  with  that  former  practice,  the  venire  which 
was  not  personally  served,  had  been  sent  to  the  sheriff  in 
order  to  his  serving  a  summons  on  defendant,  or  that 
he  had  returned,  that  he  had  caused  defendant  to  be 
summoned,  or  that  the  defendants  had  in  fact  been 
summoned  personally  or  otherwise. 

Clarke  before  shewing  cause  was  asked  by  the  court 
if  he  had  considered  the  application  of  7  &  8  Q.  4. 
c  71.  8. 5.  to  the  case? 

The  Master  certified  the  ancient  practice  that  upon  a 
sheriff's  returning  the  names  of  the  bailiffs  commanded 
by  him  to  summon  the  defendant,  and  filing  that  return, 
the  distringas  issued,  though  not  as  the  act  of  the  court 

jR.  V.  Richards  supported  the  rule  on  this  point.  Since 
Pitt  v«  Eldred(a),  the  rule  there  laid  down  in  pursuance  of 
the  statute  respecting  personal  service  of  venire,  has  been 
strictly  adhered  to.  Winsianky  v.  Edge,  (b)  Godkin  v. 
Redgate,(e)  and  Whitehome  v.  Simone.{d)  The  books  of 
practice  do  not  confine  the  service  of  the  summons  to 
personal  service,  (e)  Manning*B  Practice  says,  (p.  19) 
that  the  bailiff  on  receiving  a  sheriff's  warrant  to  sum- 
mon the  defendant,  summons  him  by  delivering  a  copy 


(«)  JmU,  189.        (6)  AM^,  876.        (e)  AmU,  887.       (d)  AmU,  801. 
(•)  Tidd'i  Pr.  0th  ed.  US.   M«uuog,  Pr.  IS.  8S. 


HltL 

GtlMFl.! 
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to  Iiim;  or  Ui  hia  absence,  by  leaving  it  at  his  house 
with  some  adult  member  of  the  family,  oc  the  person 
with  whom  he  lodges.  It  is  at  all  events  reasonable 
tliat  a  distringas  should  not  issue  before  the  defeodul 
has  notice  of  the  process. 

Lord  Lyndhubst  C.  B. — Assuming  that  a  return 
of  the  aummoners  has  been  duly  61ed  in  this  case,  2std 
that  that  fact  appeared  on  affidavit,  it  would  not  vary  the 
argument  tliul  it  was  an  irregular  return  unsupported  by 
the  facts.  The  effect  of  the  practice  is,  that  the  diilrm- 
gas  issues  against  a  party  in  the  first  instance,  wtthciU 
any  necessity  for  personal  service  of  a  summoDS.  Thai 
is  contrary  to  principle. 

Valghan  B. — The  issuing  a  distringas  proceeds  on 
the  contempt  of  court  in  non-appearance  after  serrice  of 
its  process.  Then  that  service  should  be  personal  ser- 
vice, or  facta  should  be  shewn  to  the  court  previous  to 
iu  issuing  the  distrineas,  that  the  party  kept  wilfully 
out  of  the  way  to  avoid  it. 

BaylevB.— The7&.8  G.4.  c.  71.  b.5,  is  similar  to 
51  G.  3.  c.  124.  in  this  particular.  The  latter  act  while 
in  force  has  been  held  to  extend  to  process  issuing  out 
of  this  court,  (u)  Assuiiiiiiir  7  &  8  G.  4.  c.  7 1 .  s.  5.  not 
to  have  a  similar  opeiatioi),  the  court  would  be  bound 
to  regulate  the  practice  by  analogy  to  it.  But  the 
plaintiff  has  not  here  dealt  with  the  non-appearance  of 
the  defendant  as  a  contempt  of  the  court.  The  course 
adopted  may  have  been  usual,  but  if  it  is  to  prevail,  Pitt  v. 
Kldrcd  (0)  must  be  overruled,  and  the  motions  usual  for 
writs  of  dislriiigns  under  the  statute  are  misplaced.  In 
M'\iibb  V,  hig/i<i}H,{()  a  <listn»ga>,  was  moved  for  under 

V-iJ  MuoK  V.  T«!,hr,   5  Tmuiil.  7 1 ,  ii.     AkI;  a'JI .  n. 
(I.)   A„le,  129.  (r)  a  I'ti.  -J.  M.  IBIJ. 
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61  0. 3.  c.  124.  and  refused  on  the  ground  of  the  insuf-        J  831. 
ficiency  of  the  service  of  the  ventre.    - 

On  the  other  point  Clarke  urged  i^^st  the  rule,  that 
if  the  service  on  the  defendant's  accredited  agent  at 
their  warehouse  here  was  not  sufficient,  foreigners  in- 
curring debts  would  have  undue  advantages  :  he  men- 
tioned Petty  V.  Smith  and  Another,  (a) 

Richards  contra. — ^Neither  of  the  defendants  reside  in 
this  country.  In  Petty  t.  Smith  several  partners  rest* 
dent  in  Liverpool  were  jointly  liaUe,  and  all  were  peiw 
sonally  served  except  one  who  was  abroad,  so  that  ser- 
vice at  the  partnership  counting  house  was  held  suffieieiit 
to  found  a  distringas  quoad  their  goods,  the  inference 
being  that  the  partners  personally  served  were  .cogni- 
zant of  the  claim.  (6)  No  decision  took  place  on  the 
application  of  61  Q.  3.  c.  124,  though  the  point  was 
raised  by  Parke  for  the  defendants,  (c)  The  question 
has  generally  been,  whether  when  a  single  defendant 
residing  here  was  abroad,  service  of  the  summons  at  his: 
abode  was  sufficient,  and  JSrter  v.  Lansdown,  (d)  and 
West  V.  Dalton,  (e)  are  in  the  affirmative.  In  M'Nabb 
T.  Ingham(f)  service  of  a  ventre  by  leaving  it  with  & 
clerk  at  the  counting-house  of  two  defendants,  who* 

(a)  2Y.&J.111.  H.1S28. 

(6)  Dwerrffkotm  t.  Grakam,  SPri.9G6.B.  M'Mwdor,  Birth,  6  Pri. 
582.  S.  P. 

(c)  So  in  BWdmooif,  Hart  and  amothm;  S  Pri.  176.  one  of  two  pcHnen 
wu  penooalljr  serf  ed,  and  the  partner  who  wm  ahroad  when  the  writ  wu 
left  at  hia  reaideoee  here,  reoeiTed  it  on  hia  retom,  aeTeo  weeka  hefore  tlie 
attaohneot  iaaned.  Held  aoffieient  aertioe.  Is  Canimffiom  ▼.  CiMfiUoH, 
Boab.  107.  aerrioe  of  aabporaa  on  one  partner  waa  held. good  aenrioe  on  hb 
partner  then  in  France. 

(d)  Boob.  67. 

(tf)  Forreat.  29.  aee  also  CouUm  ?.  LamUy,  2  Pri.  12. 
(/)  2  Pri.  76. 
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though  from  hoQiewere  in  England  was  held  insufficient 
to  support  a  motion  for  a  distringas,  (a) 

The  return  of  summoneri  j'td  by  the  sheriff  not  appear- 
ing to  have  been  filed. 

Cur.  adv.  vuU, 

It  was  afterwards  produced,  and  on  10th  Jane 

Baylev  B.  delivered  the  judgment  of  the  court.— All 
the  judges  of  the  court  have  coneidered  this  caBe,  and 
inasmuch  aa  the  defendants  against  whom  the  dislringat 
has  issued,  have  no  place  of  residence  in  this  country, 
their  home  being  abroad,  the  rule  must  be  absolute  with 
costs,  the  defendants  undertaking  to  bring  no  action. 

(a)  Mmtin  1.  Kadriyuti  and  olhtrt,  1  I>ri.  93.  lervice  of  ■  niipma  u 
ana  of  uTcnl  dercnduli,  bj  IcKiDg  Iba  Ubsl  (m  ooir  Reg.Gw.l. 
I  W.  4.  coHlra)  m  dehndwil'i  coDDling  home,  u  doI  infficieni,  sileu  p>«i 

U  SiclnUa,,  T.  BoMmiui  Old  HaU,  H.  I81G.  3  Pri.  206.  ihii  (winMd 
IbM  SIG.3.  e.  124.  tiul  mada  do  alber  illenltnn  in  Uie  old  pnclin  of 
f  anlra  and  diilriogu,  thu  that  ■  plaintiff  iboald  mil  b*  ■llowed  ta  nt  tk 
pnwecdiog  of  ditUiogu  ai  a  prrliminarj  ilap  la  cDleripgaB  ^ipaaraaa*  Ui 
aderoodant  nban  abroid,  and  Ibeo  oarrjing  nn  ihe  agitai  if  he  had  appaanJ. 
and  refaied  Iba  diitrlDgaa  Dn  (bit  ErouDd,  bat  laid,  if  it  nere  odIj  to  b*  iifd 
for  tbe  pnrpDie  of  compelling  an  appeaniice,  b;  diilraining  on  him  till  \t 
■bould  ippur,  thaj  >air  do  reaiOD  wbj  it  ihoald  not  iuae  ia  tbe    aiatl 

The  olber  ciiri  in  nhich,  (inro  51  G.  1.  a.  13-1.  and  7  &  8  G.l.  c.  71. 
the  pliintLffi.  have  been  |iermllltd  lo  pruoetd  aonordiog  to  tbe  dM  pnetioe  at 
Ibe  court  of  Eiobeqoec,  are  Ktmp  v,  Samntr,  2  Y.  &  J.  405.  T.  18J8, 
uiiPtllyt.  Smith  andiaoHur.ii.  lll.n.1S28.|  bMin  Kemp  t.  Sumur. 
tbe  geDcrilitj  of  Ibe  ttordi  of  Ibe  latter  atitale  do  nut  ■•em  la  h»e  arged. 
and  lee  the  oeil  caae,  Ptnnell  v.  Kingston. 

Nor  wilt  [he  C.  P.  lincD  51  G.  3.  grant  a  diitringaa  ageiDit  a  defeadaat 
obo  hu  gone  abroad,  wiihoul  proof  of  bii  abirnllng  himielf  with  inleat  to 
atoid  proceai.  Jordai.  j.  Ptilt,  5  Taant.  703.  1  Manh.  292.  S,  C.  Ia 
Ooldimill,  y.  Ltvy,  E.  1812.  4Taunt.299.  it  wubetdinC.P.  that  liaca 
51  G.  3.  c.  124.  the  onlj'  mode  of  proceeding  agiinil  two,  itbire  one  ii 
■broad  and  the  olber  will  not  ajipear  for  him,  bat  fur  binaelf  onlj,  U  bj 
liIDcreding  to  ontlanrj  againat  bim  nbo  i>  abroad.  Before  5t  G.  3.  ler- 
Tiee  of  Ibe  lumDDDi  at  tbe  dcfeDdant'i  dwelllng-houK  waa  bald  isScitat 
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P&NNELL  against  Kingston.  Jioiell. 

TLfEESON  moved  to  increase  the  issues  on  a  <fi«-  The  eoart 
tringas,  issued  on  Slst  May  to  levy  iOs.,  to  such  crease  the  is* 
amount  as  the  Court  should  think  fit  — The  action  was  >^f*  on  a  iii#- 
on  a  bill  by  indorsee  against  the  acceptor,  not  being  a  out  witiKmt 
member  of  parUament.    Plaintiff  relied  on  an  affidavit  of  ^•5f^[!'2Lt 
debt,  and  that  no  appearance  had  been  entered  in  time  7  It  8  G.  4. 
with  the  return  of  the  levy  made  on  the  first  distringas  ^'  ^*  *'  ^ 
annexed.  He  said  that  the  plaintiff  proceeded,  not  on  the 
Stat.  7  &  8  Q.  4.  c.  71.  s.  6.  but  on  the  ancient  practice 
by  which  after  summons  of  the  defendant  returned  by 
the  sheriff,  a  distringas  might  issue  to  levy  40s.,  and  the 
issues  thereon  might  be  afterwards  increased  on  motion. 
He  cited  Petty  v.  Smith  and  another  (a),  and  Ken^  v» 
Sumner  (6). 

Per  Curiam(c). — Those  cases  do  not  dispose  of  the 
difficulty  arising  from  the  regulations  of  7  8c  8  Q.  4.  c.  71. 
8.  5.  respecting  writs  of  distringas.  It  is  unnecessary 
here  to  express  any  opinion  on  the  point,  whether  that 
statute  supersedes  those  writs  when  issuing  at  common 
law  or  not ;  but  assuming  that  it  does,  the  Court  cannot 
be  a  party  to  increasing  issues,  under  a  writ  which  it 
might  afterwards  be  called  on  to  supersede,  in  pursuance 
of  an  express  enactment  on  the  subject.  A  plaintiff  may 
obtain  a  distringas  in  compliance  with  the  act;  if  he 
does  not,  he  must  proceed  at  common  law  of  his  own 
authority,  as  he  shall  be  advised. 

Rule  refused. 

to  topport  a  dittrmgiu,  thoagh  the  dofendut  wm  abseot  abroad.  SUam*  ▼. 
/•AoMOf,  1  B.  &  P.  200.  In  MorU^  ?.  Strombom,  S  B.& P. S54.  a  iK«- 
irimgM  imied  against  partoenhip  goods,  to  oomptl  appearanee  bj  two  of 
the  partners  who  wero  abroad,  see  Oreatu  t.  Stoku,  1  Taunt.  486.  Ownm$ 
T.  HardmAerg,  id.  487. 

(a)  2  Y.  &  J.  11 1 .  (h)  Id.  405. 

(c)  Lord  LyndkwrH  C.  B.  Haylty,  Vwtsktm,  and  BoUmi,  Ba. 
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May  31.  Thomas  against  Eloek. 

StmhU,  a  Tf/'HITE,  on  25lh  May,  moved  for,  and  obtaioed  a 
<«,lM||s«  '''  dUtrmgai,  under  7  &  8  G.  4.  c.  71.  s.  5.  oa  an 
(hould  Dot  ^     '  r  t  ■    L     L     /-. 

iMii«<  liU  tiiB    affidavit  (a),  stating  circumstances  from  which  the  Court 
»tb  Any  nfttr 
the  dny  on  which  the  cenirr  is  mnde  returnable. 

(a)  Tbe  iffidiiil  alitcd  thil  tbe  dtpDntnl  did,  an  SSd  Hi;  (liie  nlm- 
d»j),  tettt  lho(lef<Ba«Bl«iIh  n  Iroo  copjof  lh«  w«irr,  bjdeliTeriiii  ii  Hi 
■u  U  lib  dvcIltsf-hoBie.  wbo  inrornicd  lbs  dfpoiwBl  thai  be  wu  Iohbu 
0(  the  daftnduil.  aod  «bioL  deponent  belierei.       Tbal    depoMni  batii| 

MTeril  lime*  preiloai  to  2Sd   M*j  Bllended  it  tbe  dmeJIiDg-baiiH  d(  tb> 

DB  lOlb  Ha;  allied  to  lerre  bin  with  the  wtit,  Kod  >»  ■  (imiit 
■emni,  who  LnFormed  bus  Ihr  dnreodiBt  nu  from  bome.  but  thai  Virj  liW 
been  eipeollng  bim  back  Tar  Ibe  lul  hoir.  Thai  deponenl  wiiled  lahMf 
ta  ace  trim,  bal  oogid  not,  and  Ihe  Mrrant  refilled  lo  inrom  bin  wbn 
dufeiidaDt  conid  bi-  found.  Thai  d^panenl  alleniled  again  on  lilh  Hi c  t1 
tbe  ttme  dweliing-bonie  for  (b«  une  pnrpoie,  and  Hw  the  foiesu,  *b> 
said  thai  Ibe  defeudint  wai  out,  but  nonld  be  a(  home  taon,  lod  ttbttti  v> 
iDrorm  deponent  where  defendant  wst ;  wbereopnn  deponent  wailed  il  ibt 
cBlrance  of  dercndanCi  jard  and  dwelling-honae,  but  caatd  not  ire  him,  but 

Ijhaf  llu  laid  dtftHdanl  iru  al  homt,  fat  he  Jud  nen  kit,  a  frm  aiwiKi  btjon 

called  again  al  the  said  d net! ing- bouse  of  Ibe  itud  derendani  on  the  \'A  s' 

told  bin  she  wai  the  wife  of  derendant,  and  informed  bim  tbai  deresdioi 
waa  not  Ht  home,  but  refilled  lo  inforio  deponent  where  he  wa»  ;  and  depe- 
Benl  told  lame  femile  be  woold  call  again  on  ibe  foltowing  Friday  moiai>| 

for  deimnenl  law  in  the  room  from  which  laid  wife  came  a  raao,  who  ip- 
iwared  lo  deponetil  to  be  laid  defendml,  and  wbo  deponent  verily  belino 
niB  laid  defondant.  And  depnnent  iiji  thai  be  did  on  Friday  morning,  11 
ten  o'clock,  (2aib  May)  call  again  al  Ibe  dwelllng-baate  of  laid  defendul, 
■nd  again  naw  ••id  female,  who  repreienled  herielf  to  he,  and  wbon  thii 
deponent  belicTei  wii,  wife  of  /.  C,  wbo  infomcd  deponenl  tbil  J.  B.  wu 
not  at  home,  bol  dawn  al  Epiom,  and  aaid  the  hoped  tbe  plainiiflf  wnnld 
Dol  i>te»  bii  demand  againal  /.  E.,  for  be  wai  in  great  diSiruilie),    and  it 
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inrerred»  that  the  defendant  kept  out  of  the  way  in  order 
to  avoid  personal  service  of  the  venire.    The  writ  was 
returnable  23d  May.    Defendant  resided  in. Middlesex. 
He  now  mentioned,  that  the  officer  of  the  Court  hesitated 
to  issue  the  writ,  considering  the  motion  on  the  26th 
May  to  be  premature,  and  that  eight  days  must  elapse 
after  the  return  of  the  venire;  before  a  distringas  could 
issue :  viz*  four  days  for  appearing  to  the  venins,  and  four 
days  for  appearance  to  the  summons ;  atfd  that  flight  days 
must  then  elapse  after  the  return  of  the  dittringasj  be- 
fore the  plaintiff  could*  e^ter  an  appearance  for  the  de- 
f<mdant  under  the  statute.     White  contended^  that  no- 
thing in  the  act  {ante  p.  289)  prevented  a  distringas  from 
issuing    immediately  after    the  return  of.  the  venire, 
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woold  bt  impOMiblo  for  hia  to  pay,  aad  if  it  wtt  presMd,  ho  moi t  go  to 
prijioD.  D^ooent,  21st  Maj«  oallod  Again  at  mubo  dwolUag-hoaae«  and  law 
the  foroman  of/.  B;  who  told  deponoot  that  said  /.  B,  was  not  at  home,  bat 
rofosed  to  infona  him  whero  be  was,  hot  said  he  was  in  the  naighboorhood. 
And  deponent  then  told  13m  be  would  sail  again  on  Monday  morning  at  ten 
o'elbck,  for  the  pmrpoeo  of  serving  said  writ  on  said  /.  B.  'rtat  be  did*  so 
oaU  at*  said  dwellifeg-honse,  and  see  said  foreman,  who  again  said  /•  B, 
was  not  at  borne,  wbereopon  defendant  went  away,  and  called  again  at  sidd 
dweHbg-bonse  about  fonr  o'clock  of  the  same  day,  and  saw  again  same 
foreman,  who  farfionned  deponent  said  /.  B,  was  ont,  and  it  would  be  nn- 
oertun  when  be  woold  be  b,  and  refased  to  inform  deponent  where  he  was, 
or  when  be  ooold  see  bim.  And  deponent  says,  that  from  the  abo?e  oir* 
I,  and  fkom  brfWmation  wbiob  deponent  has  leeaivod  fiwm  bb 
and.  diiigOBt  inqobries  after  said  /.  JS.,  tbb  de|>one«t  ^im^  boUnYOS 
/•  B.  was  oitbor  at  home  and  rafnsod  to  bo  seen,  or  kept  oat  of  the  way  to 
avoid  sorvloo  of  saSi  writ ;  and  tbertopon  deponent  left  a  copy  o#  said 
%rit  with  same  foreman,  and  at  the  same  time  skewed  bito  tbo  said  original, 
voder  wbioh'writ  was  a  notiee,  &o.  And  deponent  says,  he  verily  beUovos  it 
will  be  imposnblo  to  serve  said  /•  B.  with  a  copy  of  My  fmtmn  writ  'to  be 
Issaed  agobsl  said  /.  B.  And  deponent  fortber  says,  that  bo  also  with 
another  derfc  of  /.  H,  T.,  attismoy  for  plaintiff;  in  .MirJhAshwg  lerm  last 
attemptod  to  serve  said  /.  B.  with  bopies  of  two  prbr  iTritii  issaed  against 
him  at  soit  of  said  plabtiff,  for  the  same  eapse  of  action,  hot  after  every 
ondeavoor  for  the  purpose,  deponent  and  said  otbar  eleik  foaod  it  ia^pos- 
aible  to  serve  snob  copies  on  said  /.  JR.,  wbo  also  eo  Iboso  ooosoMns  kept 
not  of  the  way,  to  avoid  snob  service,  as  tbb  deponent  verily  belbves. 


TaoiTAt 
Bldbr. 
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to  foaod  ft  d!it« 
irmgmt. 


"^^^^^^^p  v^wv^v  e 


though  he  admitted  that  eight  days  must  dapse  after 
the  return  of  the  distringas,  before  the  appearance  can 
be  entered. — [Bayhy  B. — Reddendo  singula  singulis,  the 
words ''  eight  days  after  the  return  thereof,"  t^PP^y  ^  ^ 
fetnra  of  the  distftngasJ] 

The  Court  said,  that  at  the  time  of  making  the  motion, 
their  attention  had  not  been  directed  to  the  circum- 
stance, that  it  was  made  within  eight  days  after  the  re- 
turn of  the  venire,  but  that  they  had  a  discretion  under 
the  act  .to  postpone  issuing  the  distringas  if  moved  too 
soon.  Without  expressing  any  general  opini<m  on  the 
point,  they  gave  leave  to  issue  the  distringas  as  of  this 
day,  the  8th  after  that  on  which  the  venire  was  re- 
tttmable.' 

Writ  issued  accordingly. 


The  roUowiBg  oftiei  elooUUito  that  of  FUi  t.  SUnd,  mU,  ISO. 

DOBELLV.KlNO. 

Jf.  D.  HUl  moftd  for  ft  distriogss  noder  7  &  S  6. 4.  0.71.  s.  5.  Tit 
platatiiTs  mttomej  oalled  oo  defendsot,  tolliog  bif  parpMo»  aad  saw  his 
wift,  who  said,  comiiig  tboro  was  no  use,  aad  that  she  woold  set  tall  where 
the  defeodant  was. 

Bayley  B^— The  affidatit  shoald  ha?e  stated  the  qaestion,  fron  the 
answer  to  which  i^  oan  be  fairljr  bferred  that  the  defBodaiit  was  in  town. 

Time  gi?en  to  amead  the 


Hsaion  nade  a  like  applicatioa. — ^Tbree  calls  had  taken  place  at  thedt- 
feadant's  hoose  before  the  return  of  the  writ.  At  the  first  call  the  defsnd- 
nnt's  son  was  seen,  had  informed  bjr  the  clerk  that  he  woold  caU  again  the 
next  daj  at  ton  o'clock,  to  serre  the  vcntrt.  He  called  aocoidinglj,  and 
saw  the  ser?ant,  who  said  all  the  family  were  cat  of  town  except  the  eldest 
daoghter,  whom  she  promised  to  inform  of  it.  The  derfc  made  another 
appointment  for  the  next  daj,  and  went  aocordioglj  a  third  time,  when  the 
serrant  said  the  family  were  all  gone  to  Seoihmip  and  that  the  daaghtsr 
knew  nethbg  aboat  it.  He  went  sgain  on  the  retom-day  of  the  writ«  when 
the  serrant  asked  how  much  the  debt  was,  and  ridiculed  the  nttei^  to 
recoTerit. 

Bayley  B.>-AI1  which  is  stated  to  have  happened  b  consistent  with  the 
family  being  gone  to  Scoikmd  before  the  last  call.  If  yon  can  collect  fraat 
the  answers  giTan,  that  the  defendant  was  really  at  home  or  In  the  aeigpi- 
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Doe  against  Roe.  Jf«ya4. 

JOHN  JervU  moved  for  judgment  against  the  casual  ^^7^^^ 

ejector.    Sunday  the  22d  May  was  the  first  day  in  ejectaMt 
of  term,  and  service  of  the  declaration  on  one  tenant  ia  JJ^i^^^^f* 
possession,  was  on  the  19th,  and  another  on  the  20th.  o.  70.  f.  6. 
Stat  1  W.  4.  c.  3.  s.  3.  provides  that  where  the  laa  day  •"g  \^'  ^ 
of  term  falls  on  a  Sunday^  the  Mxmday  after  is  to  be  whentfaefint 
deemed  the  last  day  ofterm.     The  19th  was  said  to  be  term  falk  on 
the  essoin  day  in  K.  B.  but  he  admitted  the  service  on  Sundmy. 
that  day  would  be  too  late.    He  also  urged  that  this  ^t^f^jadg- 
qectment  being  by  bill,  the  judgment  had  reference  to  ment  on  to- 
the  first  day  of  the  term,  though  in  other  courts,  in  eject-  !||||^oii,  ^Sler 

ments  by  original,  the  judgment  refers  to  the  essoin  day.  ^j^^T^^^^ 

Borvioo  Oi  a 

declaratioo 

Lord  Lyndhurst  C.  B.  —  I  never  understood  that  *"  *l*^'^!i* 

on  tne  eisoiii 
there  was  any  distinction  in  the  practice.  day. 

Ba  YXBY  B.  —  I  believe  the  judgment  in  ejectment  by 


bovrhood.  Hum  eallf  would  be  lofieicnt ;  bot  wo  aro  oot  iofonnod  what 
rapliot  wort  givoa  to  tbo  loqoiriot  mido  ob  tbo  Snt  tad  ioooad  oooarfoaa. 
HowoTor  dcairaUo  it  omt  bo  boC  to  osbarroM  plaiBtiffi,  wfceio  Ptoptr 
grooada  aro  atatod  fSar  oar  iaforonoo  that  dafoadaala  keop  o«t  of  tho  way  io 
aTOid  aarrioo  of  proooai*  no  aaoh  grooada  aro  atatod  bora. 

Motion  lofuaod. 

XUekmrds  moved  for  a  diatriagaa,  on  an  alBda?it  atatiag,  aa  oanae  for  die* 
pooaiag  with  peraonal  aerTico  of  tbo  ointri,  that  different  aooonata  had  boeo 
given  by  tho  defendant'a  wife  and  aerrant,  at  tho  dcfendant'a  raaidonoe,  on 
aoToral  oooaaiona,  of  hie  abaenoo  at  PorfflnoolA  and  olaewlMre. 

Batley  B. — The  adatreaa  and  ionrant  bmj  have  given  aeooonta  differing 
in  woida,  bat  I  aeo  ao  anbatantial  varianeo  between  them,  allowing  for  tho 
different  tuaea  at  wUoh  they  wore  efioited.  No  aSMavit  ia  prodnood  that 
any  poraon  baa  aeon  tho  dofimdant  in  the  neighhoorhood. 

Enlo  rafnaed. 
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1831.  original  only  refers  to  the  first  day  in  full  term  (a).  If 
there  is  no  distinction  between  the  commencement  of  a 
suit  by  bill  and  original,  then  the  rule  cannot  be  granted. 
Ejectments  are  sometimes  commenced  by  bill  in  the 
King's  Bench  (6). 

On  the  26th  Majf,  J.  JervU  renewed  his  motion  on 
an  affidavit  that  the  attorney  believed  the  essoin  day  to 
be  on  the  20th,  upon  which 

The  CoDRT  held  the  19th  to  be  the  essoin  day,  bat 
directed  that  the  rule  for  judgment  should  be  served  on 
the  tenants  in  possession,  on  whom  the  declaration  had 
not  been  served  before  that  day. 

Rule  granted,  unless  cau^e  shewn  in  five  days 
after  service  of  the  rule  for  judgment 
on  tenant  or  tenants  in  possession,  or 
on  one  of  several  joint  tenants. 

^«y  SI.  C.  Cresswell  moved  for  judgment  against  the  casual 

ejector  under  similar  circumstances.  He  said  that,  in 
consequence  of  the  difficulty  under  stat.  1  W.  4.  c.  3. 
the  K.  B.  had  declared  on  a  similar  application,  that 
judgment  should  not  be  signed  for  five  days  after  scry- 
ing the  rule  for  judgment  on  the  tenant  in  posBessioo, 
who  had  thereby  an  opportunity  to  come  and  object  to 
it ;  so  that  the  rule  for  judgment  was  to  be  served,  in- 
stead of  searching  at  the  office  to  see  if  the  judgment  is 
signed. 

Rule  granted  as  in  last  case. 

(a)  Sm  Dm  d.  DtafUaaud  Wif;  1  B.  &  C.  118. 

(h)  Bat  original  writ  ii  the  preferable  ooorae,  as  tbe  deolArmtm  aaj 
tbeo  be  amended  bjr  the  writ.  Roe  t.  EUia,  2  BU.  R.  940. ;  and  oonnon 
bail  are  not  required  for  the  casoal  ejector.     Tidd,  9th  ed.  1S24. 
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See  now  Reg.  Gen.  post,  524,  by  which  declarations        1831. 
in  ejectment  may  be  served  before  the  first  day  of  any    j.  ^^^^' 
term  with  the  same  result  as  if  served  before  the  essoin 
or  first  general  return  day. 


Simons  against  Folkingham.  JuMe2. 

CfIR   W.  Owen  shewed  cause  against  a  rule  for  judg.  In  a  country 
ment  as  in  case  of  a  nonsuit,  on  the  ground  that  the  beine'ioined 
motion  was  made  too  soon. — ^The  issue  was  joined  in  a  in  Humrff 
country  cause  in  Hilary  term,  but  no  notice  of  trial  was  plaintiff  does 

given  for  the  Lent  assizes.      It  was  held  in  Redward  v.  ^^  ^T^  ."?- 

tice  of  tnal  at 

Way  (a),  that  a  defendant  cannot  now  move  for  judg-  the  assises 

ment  as  in  case  of  a  nonsuit  in  the  next  term  after  JlJJSL^*^^ 

issue  joined,  on  the  ground  of  the  plaintiff  not  having  feodant  esn- 

proceeded  to  trial,  unless  there  has  been  laches  on  the  ^r^^md^e*  ^ 

part  of  plaintiff,  or  unless  notice  of  trial  has  been  given,  for  jadgment 

as  in  case  of 

and  the  plaintiff  has  n^Iected  to  proceed  to  trial  accord-  a  nontnit. 
ingly.    He  cited  Reg.  Gen.  E.  1824  {D,  made  in  conse- 
quence. 

Bay  LEY  B. — No  notice  of  trial  having  been  given  for 
the  assizes  after  Hilary  term,  the  plaintiff  has  not  been 
guilty  of  default  in  not  proceeding  to  trial  then*  The 
rule  of  court  cited  does  not  apply.  The  plaintiff  was  not 
bound  to  give  notice  of  trial  for  those  assizes,  or  to  try  till 
the  assizes  next  following  Easter  term,  being  the  term  suc- 
ceeding that  in  which  issue  was  joined.  Then  this  rule 
has  been  moved  prematurely,  and  is  in  substance  the 
same  as  a  motion  for  not  proceeding  to  trial  at  the  Spring 
assizes. 

Rule  discharged,  (c) 

(<i)  IS  Pri.  45S.  (6)  IS  PrL  454. 

(c^  Act.  ia  K.  B.  Miller  w.HommoU,  T.  9G.4.  Sapplentiit  to  p.  764. 
of  Tidd*i  Prsotiee.    Iirae  was  joined  in  n  ooantry  eaoie,  and  the  umi« 
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DucKKT  against  Williams. 

n  V.  RICH  A  R  OS,  had  obtained  a  rule  on  the  part 
*"  of  defendant,  under  stat.  1  W.  4.  c.  22.  a.  4.  for 
a  commission  to  examine  witnesses  in  France,  and  that 
e  might  be  stayed  tilt  the  return  of 
place  out  of  *^*  Commission,  on  an  affidavit  that  the  material  wit- 
the  jurisdic-  nceses  resided  in  Frattce.  A  plea  had  been  pleaded,  bat 
tionoflhe         .,,,..,         '  "^ 

courts  of  tsw,   >s3ue  had  not  beenjomed. 
on  motion  in 
that  oourt  of 

lawinwhicb  Sedgwick,  now  shewed  cause.  —  And  relied  on  b.  1. 
sh*llb«  Denil-  '■^"*  ^^^  commission  could  only  issue  to  the  King's  dif 
uv>  minions  and  judges  of  couits  therein. 

Baylby  B. — Many  cases  having  arisen  where  it  was 
highly  desirable  that  commissions  should  issue  for  ex- 
amination of  witnesses  in  foreign  countries  where  there 

are  no  ZJnVfW*  judges.     Section  4.  was  enacted  toenable 
that  to  be  done  by  tlie  instrumentality  of  a  court  of  com- 


enlmd  in  HUan,.  ei:  >ii  ii 

•  DUble    (BCDI  ;    llBl    DO    BOtioe    of  Iritl    WM  ^'» 

eilhetio  Hilary  at   Eailer 

terra,  mid  in   Triitilji  Itrm   rolloniag  *  nilciaii 

for  judgmenl  as  in  cli«  of 

nODiuil  »i8  obluoed,   but  wu  ■rirnanli  dil- 

cliirged bj  (be  court,  who 

ate.      Tbi)  cau  Ktm<  lo  di.po*e  of  )be  doibC 

»prettedi>iTid<).9lbed.TI 

U  Ibi  lerm  afwhicb  il  i*  joined. 

So  in  Spitri  t.  Parker,  Hil.  IH3D.  I  C.  &  J.  IH  n.  iiiuv  hid  been  joined 
iu  (be  Eicbeqiier  in  an  iaioable  (viz.  Trinily)  Icrm,  plaintifl'  nu  not  (brrc- 
fore  boDod  10  irj  at  (be  next  aasizes,  and  a  rale  for  judgmeat  u  in  eaae  of 
nonialt,  obtained  in  Hilary  term,  wat  cnnKqitMiii;  tbandoDcd.  UowcTer, 
in  CramUy  t.  Cum,  1  C.  &  J.  IB.  where  iiEUe  wai  joined  in  ■  (erm  nit 
iiinable,  liz.  Michaitnmi,  and  plaintifr  did  not  give  Doti«  of,  or  proceed  te 
trial  at  (he  Biliici  arter  Hilary  term.  Ilie  dereadanl  nu  allowed  in  Ruin 
lerm  to  tamt  For  jadgment  aa  in  cue  oC  t  nooinil,  Ibe  plaioliff  baring  bet* 
gnili;  oT  defauh. 


WiLLUMS. 
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mon  law,  which  could  only  previously  be  done  in  equity,  183L 
or  by  consent.  Suppose  a  foreign  ship  insured  in  Eng^  ^'^^ 
land,  is  wrecked  on  a  foreign  coast,  and  the  evidence  of  ^  «. 
foreign  witnesses  is  desirable;  or,  that  a  party  similarly 
insured  resides  and  dies  abroad,  out  of  the  dominions  of 
the  crown,  and  that  it  becomes  material  that  foreign 
medical  men,  knowing  the  state  of  his  health,  should  be 
examined  as  to  the  point,  whether  the  life  was  insurable 
or  not,  the  necessary  examinations  may  be  obtained 
under  that  section  at  a  small  expense.  By  1  W.  4. 
c  22.  8. 1.  the  act  13  G.  3.  c.  63.  as  far  as  relates  to  the 
examination  of  witnesses  in  ImUa  is  extended  to  all 
'*  places  under  the  dominion  of  his  majesty  in  foreign 
parts,  and  to  the  judges  of  the  several  courts  therein  \^ 
and  had  the  act  of  WilL  4.  been  confined  to  such  places, 
section  1.  woold  seem  an  adequate  provision,  without 
making  any  provisiim  for  examining  witnesses  except 
in  places  where  the  king  has  courts.  But  by  sect.  4. 
of  that  act,  the  superior  courts  of  law  may  '^  order  a 
commission  to  issue  for  the  examination  of  witnesses  on 
oath,  at  amf  place  or  places  out  of  ike  jurisdiction  of  the 
Court  where  the  actum  shall  be  depending,  by  interrogar 
tories,  or  otherwise,  and  by  the  same  or  any  subsequent 
order  or  orders  [may]  give  all  such  directions  touching 
the  time,  place  and  manner  of  such  examination,  as  well 
within  the  jurisdiction  of  the  Court  wherein  the  action 
shall  be  depending,  as  without,  and  all  other  matters  and 
circumstances  connected  with  such  examination  as  may 
appear  reasonable  and  just."  Then  why  is  the  con- 
struction of  these  words  to  be  limited  to  the  king's  do- 
minions ?  Does  necessity  or  natural  justice  require  us 
to  limit  their  primA  fade  extent  ?  I  am  of  opinion  that 
such  a  restriction  would  cause  this  act  to  fall  short  of 
the  beneficial  consequences  intended  by  the  Iq^ature. 
The  act  may  not  be  obligatory  on  a  court,  to  grant  a 
commission  if  circumstances  should  be  pointed  outp 
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which  shewed  its  issue  to  be  improper,  but  no  gucIi 
grounds  are  suggested  here.  On  this  construction  of 
section  4.  it  is  reasonable,  that  a  commiBsion  to  ex- 
amine witnesses  should  be  issued  to  a  place  where  tlii^ 
king  has  no  courts. 

Qarrow  B. — I  entirely  concur.  Were  the  c^Mistnc- 
tion  of  this  act  contended  for  by  the  plaintiff  to  pre- 
vail, the  previous  difficulties  in  administering  justice 
in  courts  of  common  law,  without  the  assistance  of 
courts  of  efjuity,  would  continue.  A  case  may  be  easily 
suggested  in  which  the  beneficial  ejects  of  section  4. 
would  appear.  The  cargo  of  a  ship  sailing  hoaiewaid 
from  a  foreign  port  has  been  insured  in  this  country, 
snd  is  lost.  The  question  whether  she  had  taken  m 
a  homeward  cargo,  could  only  be  solved  by  exaRiiaiog 
witnesses  at  the  port  of  loading ;  a  purpose  which  msT 
now  be  attained  with  greater  ease  and  economy.  The 
increasing  intercourse  of  this  country  with  the  rest 
of  the  world  has  long  made  this  enactment  desirable. 
The  parties  before  whom  the  examinations  are  taken, 
will  cross-examine  the  witnesses  at  their  discretion,  and 
The  plaintiff  may  if  he  pleases  join  in  the  commission. 

Vaughan  B. — This  is  a  beneficial  law,  which  should 
receive  a  liberal  construction  in  advancement  of  the 
remedy  intended.  The  general  terms  of  section  4.  would 
be  nug-atory,  if  it  were  construed  by  mere  analogy  lo 
sect.  1.  The  Court  has  a  discretion  under  s.  4.  to  grant 
or  refuse  a  commission  as  tliey  see  just. 

BoLLANn  B,  —  It  is  impossible  not  to  see  that  the 
policy  of  the  act  is  to  avoid  the  difficulty  in  which 
either  party, being  desirous  to  examine  witnessesabroad, 
must  be  without  this  act.  For  unless  the  other  side  con- 
sented, he  mu!;t  have  gone  to  a  court  of  equity,  and  ifa 
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defendant,  must  have  moved  to  stay  proceedings  in  the 
court  of  law.  It  may  frequently  occur,  that  persons  who 
would  be  unwilling  to  visit  this  country,  may  be  ready 
to  give  their  testimony,  if  examined  abroad,  and  the 
parties  are  not  to  be  ousted  of  the  remedy  which  the  law 
allows  them,  but  must  take  the  risk,  if  the  result  of  the 
commission  should  turn  out  to  be  immaterial. 

Rule  absolute  to  issue  the  commission. 


1831. 


DOOKBT 

V, 

Williams 


It  was  intimated,  that  if  the  parties  could  not  agree 
on  the  time  of  its  return,  and  other  terms,  another  order 
would  be  applied  for  under  section  4.  (a) 

(a)  TIm  foltowidg  eaae  ocoorred  in  K.  B.  on  Uie  lut  daj  of  Trbitj  Tern. 
Btjfmardr,  Cop«<— The  plaintiff  wu  a  foreigner,  in  prison.  The  defendant 
had  obtained  a  rale  noder  1 W.  4.  o.  22.  a.  4.  for  issninf  a  eommiaaioo  to 
take  interrogaloriea  in  Frameu, 

Caase  being  ibewo  on  a.  1.  alleging  want  of  jariadiotion,  UmiI  TmiUnkm 
aaid  there  eoold  be  no  doobt  but  that  a  diatinotion  existed  between  a.  1. 
and  a.  4.  and  that  it  would  be  liniiting  the  conmiasioo  too  muoh  lo  make  it 
part  of  the  order  that  it  should  be  returned  in  three  weeks. 

The  oonmisaioo  was  directed  to  issue*  and  if  not  retorned  in  a  proper 
time,  the  plaintiff  to  applj  that  the  cause  ahall  go  on.  The  witaeaaes  in- 
tended to  be  examined,  and  the  time,  place,  and  manner  of  examining  them, 
were  named  in  the  order,  which  directed  the  eommission  lo  be  returned 
bj  WehatlwHU  term  at  all  e? ents.  No  trial  oonid  be  lost,  it  being  a  Lombfi 
cause. 

In  Skaveg  f .  SlubelH,  K.  B.  0th  Maj,  18SI ,  an  action  oo  a  pdicj  of  life 
insurance,  a  aimilar  rule  had  been  obtained,  and  three  weeka'  time  limited 
for  taking  the  examinations,  which  pro? bg  insufficient,  the  rale  was  after- 
warda  enlarged. 
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Mttled  on  tilt 
grniid  father 
gf  lesKor  of 

fiUintilT  Ibr 
ife,  TemaiD- 
iet  to  Ihe 


terwBrds,  in 
Ilio  life  lime 
«f  graad- 
fnllier  niid 
iH'andmulliGr, 
the  father 

BUG  ill  lail 
levied  it  flnc 
with  war- 
ranty hut 
without  |iro- 
clamalions. 
The  ;^nd- 
mother  died, 
the  grandfii- 
llier  died,  the 
fnlher  died 
leaving  iiane 
the  grniidsoii 

ptiiinliiT. 
Held  Uiut  the 
fine  with 

took  away 
the  righl  of 
entry  of  the 


Vior.  (leni.  Charles  Thomas  against  Jones. 

"PJECTMENT  for  eighty  acres  of  land  in  UandiiUr 
in  Monmoiilhshire.  At  the  trial  before  PatUton,}. 
at  the  Lent  assizes  for  that  county,  the  lessor  of  the 
plaintiff  proved  his  descent  as  grandson  and  heir  in  tall 
of  Adam  Tfiomas  and  Cal/terine  his  wife,  who  were  for- 
merly seised  of  the  land,  by  producing  their  marriage 
settlement  by  lease  and  release  dated  Oct.  1736,  set- 
tling the  land  to  the  use  of  Adam  Thomas  For  life,  re- 
mainder to  the  use  of  Catherine  Thomas  his  wife,  for 
life,  remainder  to  the  use  of  the  heirs  of  the  body  of 
Cal/tenne  by  Adam  to  be  begotten.  Catherine  died  in 
178H;  her  husband,  Adam,  died  in  1802,  leaving  JoiSii 
Thomas,  his  son  by  Calheriiie,  him  Burviving.  John 
Tliomai  died  in  1822,  leaving  a  son  Charles,  the  lessor 
of  the  plaintiff,  whose  right  of  entry  an  issue  in  tail  was 
then  supposed  to  accrue.  The  demise  by  htm  was  lad 
in  April  1S2.J. 

The  defendant,^! n  order  to  prove  an  outatandinc  term 
of  500  years  granted  in  1742  by  Adam  and  Catherine  lo 
Middleloii,  by  way  of  mortgage  to  secure  100/,  and  inter- 
est, with  a  covenant  to  levy  a  fine,  produced  a  fine  levied 
by  them  without  proclamations.  J'cillenoti  J.  held  that 
to  be  no  evidence  of  the  good  creation  of  a  term  by 
Adam  and  Catherine,  so  ns  to  bar  the  lessor  of  plaintiiT 
as  heir  in  tail  taking  the  estate  tail,  though  if  the  fee 
hnd  come  to  him  he  might  have  been  estopped. 

The  defendant  then  put  in  a  conveyance  by  lease  and 
release  dated  Maj/  1784,  by  John  Thomas,  the  father  of 
tlie  lessor  of  the  plaintifi',  to  J.  Price,  the  father  of  de- 
fendant, and  under  whom  she  claimed,  by  way  of  mort- 
gage for  90/.  with  covenant  to  levy  a  fine.  Also  the  chi- 
rograph of  a  fine  sur  wnuzatice  de  droit  come  ceo  levied  in 
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Easter  Term  1785,  between  J.  Price  plaintiff,  and  John  1831. 
T/iomcu  defendant  The  fine  had  a  clause  of  warranty 
by  John  Thomas,  (a)  and  was  indorsed,  that  proclama* 
tions  had  been  made,  but  no  record  of  the  proclamations 
was  produced.  The  deed  to  lead  the  uses  was  to  the 
uses  of  J.  Price.  The  lessor  of  the  plaintiff  had  a  ver- 
dict. Maule  obtained  a  rule  to  enter  a  nonsuit  on  the 
grounds,  Ist,  that  the  tine  of  1785,  though  without  pro- 
clamations, operated  at  common  law  as  an  estoppel  to 
the  conusor,  and  by  discontinuing  the  estate  tail  even 
as  to  strangers  after  the  estate  came  to  conusor  in  1802, 
barred  the  right  of  entry  of  persons  claiming  under  JoAii 
Thomas;  2.  That  the  clause  of  warranty  in  the  fine 
discontinued  the  estate  tail  quoad  the  issue  in  taiL 

Rttssel  Serjt.  shewed  cause.— The  fine  was  levied  by 
Jolm  ThmaSi  when  issue  in  tail,  at  a  time  when  he  had 
only  a  possibility  of  an  estate  tail.  He  did  not  become 
tenant  in  tail  in  remainder,  till  1788,  and  had  no  right 
of  possession  till  1802,  when  Adam  died.  Then  has  the 
fine  of  1785  without  proclamations,  barred  Charles  of 
his  right  of  entry  as  issue  in  tail  on  the  deaih  at  the 
conusor,  his  father,  John,  in  1822  ? — John  Thomas  could 
not  in  1785  create  a  discontinuance  of  the  estate  tail, 
not  being  at  that  time  seised  of  the  estate  tail  in  pos- 
session. Doe  V.  Jones,{b)  Driver  v.  Hussey.  (c)  It  may 
even  be  contended  that  a  fine  levied  by  a  remainder-man 
in  tail  when  out  of  possession  has  no  effect.  Smith  d. 
Dormer  v.  Parkhurst.  (d) 

It  will  be  said  that  the  fine  levied  by  John  Thomas 
while  issue  in  tail  out  of  possession  created  a  discon- 

(tf )  See  Weif  •  Sjmboleognphy,  Pert.  S.  fol.  5.  b. 
(>)  1B.&  0.286.  and  other  esMteUed  id.  ta. 
(c)  1  H.  BU.  269. 

(a)  I  Atk.  116. 140.  SBhma'e  P.  C.  Iftl.  V^illet  S41.  S.  C.  See 
5  Craiee  294,  Id  edit. 
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tinuance  quoad  the  conusor  and  his  issue  in  tail,  barring 
their  right  of  entry,  and  estopping  them  from  saying 
ijuod  paries  Jims  nil  habueriuit.  But  the  issue  io  Uil 
DOW  lessor  of  the  plaintifl',  would  not  be  so  affected  ud- 
leas  the  fine  were  levied  with  proclamations  under 
4  H.  7.  c.  24.  and  32  H.  8.  c.  36.  (u) 

The  doctrine  of  estoppel  does  not  apply  to  the  heir 
in  tail,  who  is  only  barred  under  the  above  statutes.  The 
effect  of  Grant's  caae  as  cited  by  Warbarlon,  J.  in  Lam- 
pet's  coie,  {b)  is  that  where  a  fine  with  proclamations  is 
levied  by  a  tenant  in  tail  before  he  is  entitled  in  pos- 
session, the  issue  in  tail  is  barred  by  the  statute  32  H.  S. 
c. 36,  by  reason  of  the  words  in  that  statute,  "before 
the  tine  levied  in  any  wise  intailed  to  the  person  or  per- 
sons so  levying  the  fine,"  by  which  an  estate  Uul  in 
fiiltito  is  comprehended,  and  all  that  by  force  of  the 
said  statute,  for  partes  Jinis  nihil  iuibueruiit.  In  the 
Tuuc/istuiie^r)  it  is  said,  if  land  be  given  to  A.  and  his 
heirs  male,  remainder  to  B.  and  his  heirs  male,  remain- 
der to  right  heirs  of  A.,  A.  bargains  and  sells  to  J.  S. 
and  his  heirs,  and  levies  a  fine  come  ceo  to  him  and  his 
heirs — the  remainder  to  13.  is  not  discontinued  by  this, 
but  it  is  a  bar  to  the  estate  tail  /jy  the  statutes,  and 
causes  the  bargainee's  estate  to  last  as  long  as  the  te- 
nant in  tail  has  issues  of  his  body;  but  if  the  fine  had 
preceded  the  bargain  and  sale,  it  had  been  a  discon- 
tinuance of  the  remainder,  but  in  neither  case  a  bar  to 
him  in  remainder.  Littleton,  sect.601.  is  an  authority 
that  a  release  by  tenant  in  tail  to  his  disseisor,  binding 
him  and  his  heirs  to  warranty,  which  warranty  descends 
to  his  issue,  is  a  discontinuance  by  reason  of  the  war- 
ranty.    Lord  Coke  assigns  as  tlie  reason  why  the  war- 

(n)  S»5Ciui>c,3acdil.Ia5.lil.iIX>.cb.>iii.  1.21.  Htali.  Bmrm, 
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ranty  makes  the  discontinuance  to  be,  that  if  the  issue  1831. 
in  tail  should  enter,  the  warranty  should  be  destroyed, 
and  therefore  to  the  end  thai  if  aiseis  m  fee  maple  do 
descend,  he  to  whom  the  release  is  made  may  plead  the 
same  and  bar  demandant,  by  which  means  all  rights 
and  privileges  are  saved.  It  is  not  pretended  that  assets 
descended  in  the  present  case. 

The  property  of  John  Thomas  in  1785,  did  not  lie  in 
livery.  LUileion,  sect.  618.  is,  ^' And  note,  that  of  such 
things  as  pass  by  way  of  grant,  by  deed  and  without 
livery,  there  such  grant  makes  no  discontinuance,  and  al- 
\mi  such  things  be  granted  infee  by  fine,  yet  this  maketh 
not  a  discontinuance."  Lord  Coke  adds,  the  general 
reason  is,  that  it  is  a  maxim  of  law  that  a  grant  by  deed 
of  such  things  as  lie  in  grant  and  not  in  livery,  works 
no  discontinuance,  but  the  particular  reason  is,  for  that 
of  such  things  the  grant  of  tenant  in  tail  worketh  no 
wrong  either  to  the  issue  in  tail,  or  to  him  in  reversion 
or  remainder,i  for  nothing  passes  but  only  during  the 
life  of  the  tenant  in  tail,  which  is  lawful,  and  every  dis- 
continuance  works  a  wrong  as  has  been  said  ;  and  after- 
wards, if  a  thing  lying  in  grant  be  granted  by  fine  it 
works  no  discontinuance.  Doe  v.  Oliver,  (a)  does  not 
affect  the  simple  position  that  there  being  no  disconti- 
nuance here  there  was  no  estoppel,  Weale  v.  Lower.  (6) 
What  only  operates  to  estop  the  interest  of  the  tenant 
for  life  works  no  wrong,  and  therefore  is  not  a  disconti- 
nuance. 

Maule  and  Busby  in  support  of  the  rule. — ^The  mar- 
riage settlement  of  1736  made  Catherine  Thomas  tenant 
in  tail  (expectant  on  the  death  of  Adam  Thomat)  for 

(a)  10  B.  &  C.  181. 

(6)  Pollo&f<o,  54.  ud  pMl,  618. 
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1831.       that  deed  conferred  an  estate  of  freehold  on  ber,  and 
limited  an  immediate  estate  to  the  heirs  of  her  body,  so 
that  she  took  the  whole  estate  of  inheritance  in  pos- 
session by  the  rule  in  Shdly^s  case,  {a)  and  the  conu- 
sor of  the  fine  had  nothing  at  all  at  the  date  of  it.    At 
the  death  of  Catherine  Thomas  the  conusor,  John  Thxh 
mas  became  tenant  in  tail  in  remainder,  expectant  on 
his  father  Adam  Thomas*^  death.     When  that  event 
took  place  in  1802,  Price,  the  purchaser,  entered,  and 
the  land  has  since  been  possessed  by  him  and  persons 
(^aiming  under  him.    At  the  death  of  the  conusor,  Jalm 
Thomas^  in  1823,  the  title  of  the  lessor  of  the  plaintiff 
as  issue  in  tail  accrued.    Had  the  fine  of  1786  been 
levied  with  proclamations,  he  would  have  been  barred, 
for  the  conusee  would  have  taken  a  base  fee.(&)  Then  the 
question  arises.  What  is  the  effect  of  a  fine  at  common 
law,  j.  e.  without  proclamations,  levied  by  issue  in  tail  not 
in  possession  during  the  life  of  the  ancestor,  being  tenant 
in  tail,  as  against  other  issue  in  tail  claiming  through 
him  7    The  defendant  contends  that  such  a  fine  enures 
as  before  the  stat.  4  H.  7.  c.  24,  by  estoppel  against  the 
conusor  and  parties  claiming  through  him.    When  the 
conusor's  estate  came  into  possession  in  1802,  that  in- 
terest fed  the  estoppel,  and  bars  the  right  of  entry  of 
conusor,  and  those  who  claim  under  him,  who  cannot 
set  up  title  in  law  from  his  not  being  in  possession.    Is 
the  estoppel  under  the  fine  altered  by  the  circumstance 
of  the  estate  tail  afterwards  coming  to  the  conusor? 
The  fine  of  a  party  not  having  estate  in  the  land  may 
be  estoppel  against  him,  and  parties  claiming  through 
him,  but  it  was  contended  that  the  doctrine  of  estoppel 
does  not  apply  to  issue  in  tail,  and  that  4  H.  7.  c.24, 

(a)  1  Co.  104.  a.  lee  vol.  i.  256.  262.  note  (I.  5.)  bj  TAosMt,  dtbf 
Fearne  on  Coot.  Ren.  37«  38. 
(6)  Harg.  &  But].  Co.  Litt.121.  a.  note  171. 
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and  32  H.8.  c.  36,  prerented  issue  in  tail  from  saying  1831. 
partes  Jims  tuhil  habuerunt ;  but  though  those  statutes 
do  not  alter  the  nature  of  a  fine,  or  aflfect  the  common- 
law  right  to  levy  it,  nor  do  they  take  away  that  plea  or 
give  it  to  certain  persons  except  issue  in  tail,  it  is  to 
be  inferred  from  them  that  the  plea  had  existed  and 
been  taken  away  long  before.  Stat.  27  Ed.  1.  cA.de 
finUms  levatitf  in  fact  took  it  away.  A  fine  at  common 
law  barred  not  only  persons  parties  and  privies  thereto, 
viz.  not  only  such  as  parties  might  lawfully  bar,  but 
every  other  person  being  compos,  8cc.  who  did  not  claim 
within  a  year  and  a  day.  (a)  Stat.  32  H.  8.  c  36  com- 
prehends an  estate  tail  injuturo,  (6)  and  does  not  make 
possession  requisite.— [Boy/^,  B.  There  is  no  doubt 
that  even  a  contingent  remainder-man  can  levy  a  fine  of 
the  remainder.    Doe  d,  Christinas  v.  Oliver,  (c)] 

Fines  without  proclamations  then  stand  on  the  statutes 
before  4H.  7.  Thus  in  Trinity  term4  Eliz.  it  was  hekl  that 
defective  proclamations  might  be  reversed,  but  that  the 
fine  should  stand  in  force  or  make  a  discontinuance.  (iQ 
Stat  18  Ed,  1.  in  declaring  the  effect  of  a  fine  at 
common  law,  says  nothing  of  parties  being  in  possession. 
Taking  it  that  such  a  fine  only  operates  against  the 
conusor  and  persons  claiming  under  him — what  limi- 
tations are  introduced  by  statute  ?  The  main  object  of 
the  statute  dt  donis,  (e)  was  to  prevent  tenants  in  tail 
having  conditional  fees  firom  alienating  after  condition 
performed,  so  as  to  bar  their  issue  or  the  donor.  The 
form  of  the  writ  prescribed  by  that  statute  shews  there 
was  no  remedy  by  entry.    Tenant  in  tail  in  the  eye  of 

(a)  St.  18  Ed.  1.  Modos  Itfuidi  fioei,  mb.  Jb».  9  loftt  510. 

(6)  Or0mt»  OMe,  cited  io  Loaipel «  case,  10  Co.  60.  a.    See  tmit,  608. 

(e^  lOB.&C.  181. 

(rf)  Sm  Djtr  9 to.  a.  pi.  04. 

(c)  II  Ed.  1.  Weft.  9.  o.  1.   9  lost.  332. 


CASES  is  TRINITY  TERM. 

the  law  in  considered  sctscd  of  an  estate  of  inberitance. 
The  cunditioQ  from  which  a  fce-siaiple  conditioiiul  it 
common  law  took  its  appellation,  did  not  suspend  the  («« 
from  vcstiug  in  the  donee  immediately  by  the  giU.  ia) 
Thus  if  he  aliened  before  issue  born,  it  not  only  was  do 
forfeiture,  but  if  he  afterwards  had  issue  it  was  a  bni  lo 
them.  Plowd.  239.  2  Lisl.  333.— but  the  condition, 
though  it  did  not  prevent  the  fee  from  vesting  in  [he 
donee,  suspended  his  power  of  alienation.  To  that  poHcr 
it  was  considered  a  condition  precedent  that  the  dcniw 
should  have  issue  born. 

The  Stat,  de  Jiinbus  tevatis,  (b)  passed  to  increase  doi 
the  common-law  effect  of  iiues,  but  the  elTect  left  Uiem 
by  the  stat.  tit  donis,  before  which  act  parties  aud 
privies  were  barred  absolutely.  Their  operation  bad 
been  narrowed  by  parties  and  privies  saying  thai  be- 
fore and  at  the  time  of  levying  the  tine  and  afierwaidt, 
demandants  or  their  ancestors  were  always  seised  of 
the  lands  contained  in  the  fine  or  of  some  parcel  there- 
of; (c)  the  substance  of  that  averment  when  traversed 
being,  that  the  parties  to  the  tine  were  not  seised,  la 
2  lust.  522,  it  is  said  a  mere  stranger  could  not  aver 
against  a  tine,  nor  could  the  parties  or  their  heirs. 
In  Zoiich  v.  Bampjieldiid)  cited  in  the  case  of  Fiiies.if) 
Anderson  And  the  other  judges  agreed  that  the  demand- 
ant being  heir  in  tail  against  such  tine  levied  by  his  an- 
cestor, whose  heir  he  is,  was  estopped  to  aver  his  seisin 
and  continuance  thereof  in  a  stranger  at  the  time  of  the 
fine  levied,  or  to  aver  quod  partes  Jinis  nihil  habueruiit ; 
and  it  seemed  the  betteropinioii  that  before  4  H.  7.  c.  24, 
and  32  H.  8.  c.36,  the  issue  in  tail  was  not  admitted  to 


,a)  Haig.  &  Butl.  udle  2HI.  Co.  Lil.  32(1.  b. 

(4)  27  Ed.  1.  c.  I.  i  [oil.  Sl'J.  (<)  5.0  il  Ed.  I.    c.  I. 

(J)  1  Lvon.  Ij.  b-i.  c)  1  Cu.  m. ;  ui<l  9U.  i 
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such  averments  against  a  fine  levied  by  his  ancestor,  (a)  1831. 
The  act  de  Jimbu$  levatis  is  compatible  with  the  stat. 
de  donis,  for  issue  in  tail  do  not  lose  the  power  of  avoid- 
ing the  fine  of  another  under  the  latter  statute.  That 
statute  occasioned  a  different  plea  from  quod  partes  Jims 
nihil  habueruntf  viz.  that  conusor  had  something  in  the 
landy  and  had  no  power  by  the  staU  de  doms  to  alien- 
ate it  The  plea  quod  partes  Jinis,  &c.  is  taken  away 
as  to  parties  and  privies  by  the  statute  de  fimbus 
leuatis. 

Secondly,  The  clause  of  warranty  in  the  fine  discon- 
tinued the  estate  tail  against  the  issue  of  the  tenant  in 
tail  on  whom  the  estate  tail  afterwards  descended.  War- 
ranty may  or  may  not  accompany  a  fine,  and  is  not 
mentioned  in  the  statutes  of  fines.  The  heir  was  bound 
at  common-law  whether  assets  descended  or  not  The 
Stat  Attn.  (6)  has  taken  away  collateral  warranty 
which  bound  the  heir,  where  no  assets  descended; 
the  warranty  descending  here  is  clearly  lineal.  IMtk- 
ton,  §.715,  is,  ''And  note  that  in  every  case  where 
a  man  demands  lands  in  fee  tail  by  writ  of  forme- 
don  if  any  of  the  issue  in  tail  that  has  or  has  not  pos- 
session, makes  a  warranty,  &c.  if  he  which  sues  the 
formedon  might  by  any  possibility,  by  matter  which 
might  be  enjait,  convey  to  him  by  him  that  made  the 
warranty  performam  doni,  this  is  a  lineal  warranty  and 
not  collateral,"  which  shews  warranty  might  be  made  by 
tenant  in  tail  out  of  possession.  Lord  Coke  (c)  defines 
lineal  warranty  to  be  a  covenant  real  annexed  to  the 
land  by  him  which  either  was  owner  or  might  have  in- 
herited ;  thus  including  the  warranty  of  a  person  having 
nothing  in  it 

(a)  And  tee  Com.  Dig.  Fine  (H.  1.)  3  Co.  88.  b.  Thoma»*»  note  (K.  1.) 
(6)  4&5Aq.  0.16.  t.ai. 
(c)  Co.  UU  370. 
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183  L  In  Doe  d.  Chminku  v.  OUver,(a)  a  fine  by  a  oontin* 

gent  remainder-man  levied  before  his  interest  became 
vested,  and  while  he  had  only  a  remainder  in  fee  in  ex- 
pectancy, was  held  good  and  operated  as  an  estoppeL 
Though  there  were  proclamations  then,  yet  if  the  sta- 
tutes 4  H.  7.  c.  24  and  32  H.  8.  c.  36,  do  not  enable  a 
man  to  levy  a  fine  who  could  not  do  so  at  common  law, 
the  proclamations  alone  could  not  give  him  the  requisite 
interest.  In  Lord  ZoucICb  case  (b)  though  the  fine  vras 
with  proclamations,  the  court  felt  no  difficulty  in  ent^- 
taining  the  position  that  a  tenant  in  tail  out  of  posses- 
sion could  levy  a  fine.  In  Weale  v.  Lower,  (e)  the 
estate  vested  in  the  ancestor  under  the  rule  in  Skelief^ 
case.  The  4th  question  (p.  66)  was,  admitting  that  at 
the  time  of  a  lease  granted  and  fine  levied  by  the  son 
then  remainder-man  in  tail,  his  remainder  was  con- 
tingent only,  and  therefore  no  estate  passed  by  his  deed 
and  fine.  Yet  whether,  had  he  survived  so  that  that 
remaind^  should  be  vested  in  him,  it  would  not  have 
been  against  him  by  estoppel,  and  so  good  also  against 
his  heirs?  The  court  held  (p.  60.)  that  the  lease, 
which  at  the  beginning  was  only  good  against  him  by 
estoppel,  would  then  have  been  turned  into  a  good 
estate  and  term  in  interest. 

Whatever  estate  comes  to  a  party  who  levies  a  fine, 
that  fine  shall  enure  to  vest  in  the  conusee,  and  the 
claim  of  the  issue  in  tail  by,  under,  or  through  the  an- 
cestor, is  barred  by  the  warranty  of  the  conusor. 

Cur,  adv.  vuli. 

June  13.  Lord  Lyndhurst  C.  B.  now  delivered  the  judg- 

ment of  the  Court.  —  This  cause  was  tried  at  the  last 

(a)  lOB.  &C.18I. 

(5)  As  difid  3  Co.  00.  a.    Zouch  t.  B<mfiM,  S.  C.  mtU,  518. 

(c)  PoIIezfen  64.  66.    A.  D.  1672.  and  see  10  B.  &  C.  188. 190. 
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assizes  for  the  county  of  Monmouth^  and  a  motion  was  1831. 
made  on  the  part  ci  the  defendant  to  set  aside  the  ter- 
dict,  which  was  found  for  the  plaintiff,  and  to  enter  a 
nonsuit  The  estate  had  been  settled  on  the  grand- 
father of  the  lessor  of  the  plaintiff  for  life,  remainder  to 
the  grandmother  in  tail ;  afterwards,  in  the  lifetime  of 
the  grandfather,  and  during  his  seisin,  the  father  IcTied 
a  fine  come  ceo  with  warranty,  but  (as  we  must  take  it 
upon  the  evidence  in  this  case)  without  proclamations. 
The  question  is,  whether  this  fine  with  the  warranty  has 
taken  away  the  right  of  entry  of  the  son,  and  we  are  of 
opinion  that  it  has.  We  cautiously  abstain  from  saying 
that  it  worked  a  discontinuance,  because,  though  the 
entry  is  taken  away  as  to  the  issue  in  tail  as  effectually 
as  by  a  discontinuance,  it  is  not  taken  away  as  to  a  re- 
mainder-man or  reversioner  (a),  which  would  be  the 
case  upon  what  is  properly  a  discontinuance.  LUtkion, 
in  s.  637,  states :  "  Note,  that  an  estate  tail  cannot  be 
discontinued  but  where  he  that  makes  the  discontinu- 
ance was  once  seised  by  force  of  the  entail,  unless  it  is 
by  reason  of  a  warranty ;"  and  he  puts  this  case  as  an 
instance :  —  ''If  there  be  grandfather,  tenant  in  tail, 
fiither  and  son,  and  the  grandfather  is  disseised  by  the 
father,  and  the  father  then  makes  a  feoffment  without 
warranty  and  dies,  and  then  the  grandfather  dies,  the 
son  may  well  enter  on  the  feoffee^  because  this  was  no 
discontinuance,  inasmuch  as  the  father  was  not  seised  by 
force  ci  the  entail  at  the  time  ot  the  feoffment,  but  was 
seised  in  fee  by  the  disseisin  of  the  grandfather."  And 
upon  the  words  of  Liiikton,  ''  unless  it  be  by  reason  of 
a  warranty,"  Lord  Coke  has  this  comment:  —  ''For  in 
many  cases,  a  warranty  added  to  a  conveyance  is  said 
to  make  a  discontinuance  a6  effectu,  although  he  that 

(a)  See  Zomch  ▼.  BmMUt,  1  Lew.  R.  80.  u^r^t  pa.  618. 
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made  th«  conveyance  wns  never  Beised  by  force  of  the 
estate  tail,  because  it  doth  take  away  the  entry  of  him 
that  right  hath,  as  a  di scon linua nee  doth."  And  aAer 
noticing  that  had  the  father  survived  the  grandfather,  the 
Bon  might  nevertheless  have  entered  upoD  the  father's 
death,  he  adds  — "  But  if  the  feoffment  bad  been  with 
warranty,  then  it  had  wrought  the  effect  of  a  disconti- 
nuance." In  Utl/eloti,  B.  59S,  another  instance  is  put  of 
the  difference  which  a  warranty  occasions  by  taking  awiy 
the  entry  of  the  issue  in  tail : — "  If  tenant  in  tail  he  dis- 
seised, and  release  to  the  disseisor  (without  wamintv). 
this  is  no  discontinuance,  hut  (s.  601 )  if  he  release  to  Ote 
disseisor,  and  bind  himself  and  his  heirs  to  warranty,  nad 
dies,  and  this  warranty  descends  upon  his  issue,  thi) 
IB  a  discontinuance  by  reason  of  the  warranty."  Lord 
CoAf  gives  the  reason  of  this:  — "  If  the  issue  in  tail," 
he  says,  "  should  enter,  the  warranty,  which  is  so  much 
favoured  in  law,  should  be  destroyed,  and  therefortil 
makes  a  discontinuance  to  the  end  that  if  assets  in  fee 
simple  do  descend,  he  to  whom  the  release  is  made  mijr 
plead  the  same  and  bar  the  demandant,  by  which  means 
all  rights  and  advantages  are  saved.  The  reason  why 
the  warranty  in  such  case  would  be  destroyed,  may  be 
collected  from  Seymour's  case  (a);  for  that  case  esta- 
blished this  position,  that  to  make  a  warranty  contribute 
lo  work  the  effect  of  a  discontinuance,  it  must  be  an- 
nexed to  some  estate,  and  must  continue  so  annexed: 
for  the  instant  that  estate  is  determined,  the  power  of 
enforcing  the  warranty  ceases. 

To  what  estate,  then,  is  the  warranty  in  this  case  an- 
nexed? ./o/w,  the  cognizor,  had  no  estate.  When  he 
levied  the  fine,  the  fine  operated  in  its  creation  by  es- 
toppel only,  and  though,  upon  Atlam's  death,  the  estate 

(a)  10Co.9G.li. 


IN  THE  First  Year  of  WILLIAM  IV.  517 

wliich  John,  the  cognizor^  took  would  feed  the  estoppel,  183  L 
it  would,  we  thiuki  feed  it  only  so  long  as  it  rightfully 
might — that  is,  during  JoAit,  the  cognizor's,  life,  and  no 
longer*  And  though,  if  the  lessor  of  the  plaintiff  was  at 
liberty  to  insist  upon  this  point,  it  might  not  admit  of  an 
answer,  yet,  if  he  be  by  law  precluded  from  so  doing,  and 
if,  from  being  privy  to  John^  the  o^nizor,  as  heir  in  tail, 
through  him  he  is  prevented  from  saying  that  the  par- 
ties t6  the  fine  had  nothing  in  the  land  at  the  time  the 
fine  was  levied,  the  fine  will  have  the  same  effect  as 
against  him  as  if  the  parties  to  the  fine  had  been  seised  at 
the  time  the  fine  was  levied ;  and  we  are  of  ofMnion  that 
by  law  be  is  so  precluded.  By  27  £dw.  L  e.  1.  de 
Finibm  lewttis,  the  parties  to  a  fine  and  their  heirs  were 
(Nrohibited  from  avoiding  a  fine,  by  pleading  that  before 
and  at  the  time  of  the  fine,  and  afterwards,  the  demand- 
ants or  their  ancestors  were  always  seised ;  and  in  the 
Case  of  Fmes  (a),  the  effect  of  this  provision  is  stated 
distjnctly  to  have  been  to  take  away  irom  the  issue  in  tail 
the  power  of  averring  quod  partu  Jhns  nihil  habuenmt. 
Bxceptton  had  been  there  taken  that  stat.  27  Ed.  L  c.  1. 
dad  not  extend  to  heira  in  tail,  but  only  to  heirs  in  fee 
simple;  to  which  it  was  answered,  that  although  the 
issue  in  tail  was  not  barred  by  any  fine  levied  by  his  an* 
cestor  beftxe  4  H.  7.  c  24.,  yet  he  waa  ousted  to  aver  in 
audi  case,  quod  partes  fim  mhU  habuerumi;  and  being 
privy  and  heir  to  him  who  levied  the  fine,  vfas  by  the 
statute  27  Ed.  1.  c.  1.  estopped  and  concluded  to  anni- 
hilate the  fine  of  his  ancestor  by  such  plea ;  and  although  it 
is  provided  by  the  stetuteife  doms  ^*  Quodfonsproprie  sU 
nuUw^  that  is  to  say,  to  bar  the  right  of  the  issue  in  tail, 
yet  it  is  an  estoppel  to  him  to  say,  quod  partes  finis  nihil 
habuerunt;  and  Lord  Coke  refers  to  22  Ed.  3.  17,  and  33 
Ed.  3.,  Fitzherberfs  Abridgment,  tit.  Estoppel,  pi.  280, 

(a)  3  Co.  80.  a. 


CASES  IN  TRINITY  TERM, 

where  instancss  of  such  estoppel  occur.  In  Lord  Zoiuk 
V.  Bamjield  (n),  it  was  said  by  the  justices  "  that  the  sta- 
tute de  dimU  doth  avoid  the  line  as  to  the  rorecIosiDg  of 
the  issue  in  tail  of  hie  formedon,  yet  it  remaineth  in  force 
to  restrain  the  heir  in  tail  from  averring  a  thing  against 
the  fine,  as  well  as  the  heir  in  fee  simple;  and  in  all 
cases  where  he  against  whom  a  fine  is  pleaded,  claims 
by  him  who  levied  the  fine,  he  shall  not  have  the  saroe 
averment.  If  my  father,  tenant  in  tail  or  tenant  in  fee, 
grant  the  land  by  line,  and  afterwards  1  make  title  to 
lite  same  land  by  the  same  ancestor,  I  shall  not  be  re- 
ceived to  say  that  they  who  were  parties  to  the  fine  had 
not  any  thing  at  the  time  of  the  fine  levied."  Upoo 
these  authorities,  we  are  of  opinion  that  the  lessor  of 
the  plaintiff,  who  is  clearly  privy  to  John  the  cognizor, 
and  claims  as  heir  in  tail  by  him,  is  estopped  from  say- 
ing that  there  was  not  a  proper  seisin  at  the  time  thk 
fine  was  levied ;  and  that  it  must  therefore  be  taken  u 
against  him,  that  the  fine  created  an  estate  to  which 
the  warranty  was  annexed ;  and  that  to  protect  snch 
warranty,  and  prevent  the  lessor  of  the  plaintiff  from 
destroying  such  estate,  and  thereby  screening  any  assets 
he  may  have  by  descent  from  claim  under  such  waiianty 
the  tine  in  this  case  had,  by  reason  of  the  warranty,  the 
effect  of  a  discontinuance ;  that  the  entry  of  the  lessor  of 
plaintiff  is  consequently  taken  away ;  and  that  the  rule 
for  a  nonsuit  ought  to  be  absolute. 

Rule  absolute. 
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3lst  May  1831. 
In  future  it  will  not  be  necessary  to  give  a  rule  to 
bring  in  demurrer  books,  but  a  motion  for  a  concilium 
may  be  made  without  it,  and  it  will  be  sufficient  to  de- 
lirer  the  books  to  the  Barons  two  days  before  the  day  of 
argument 

Trinity  Term,  1  W,  4. 
Whereas,  since  the  statute  of  7  and  8  Geo.  4.  c.71.  in- 
stances Jiave  occurred  in  which,  upon  proceedings  in  the 
Court  of  Exchequer,  by  way  of  subpoena  and  attach- 
ment, defendants  have  been  arrested  upon  writs  of 
attachment,  notwithstanding  the  same  hare  not  issued 
for  a  bailable  cause  of  action,  and  it  is  desirable  that 
such  practice  shall  be  discontinued.  It  is  thereforb 
ORDERED,  that,  from  thenceforth,  no  arrest  shall  be  made 
upon  any  such  writ  of  attachment,  uiJess  the  same  shall 
be  for  a  bailable  cause  of  action,  and  ehall  be  duly  marked 
and  indorsed  for  bail. 

Lyndhurst. 

J.  Bayley. 

W.  Garrow. 

J.  Vaughan. 

W.  Bolland. 
31s/  May  1831. 

M  M   2 
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■HCING'S  BENCH,  COMMOHJ 


EXCHEQUER. 

LAST  DAY  OF  TRINITY  TERM,  t  WILLIAM  IV.    ISII. 


It  is  oRDERsn,  That  a  defendant  may  justify  bai!  at 
the  same  time  at  which  they  are  put  in,  upon  giving 
four  days'  notice  for  that  purpose,  before  eleven  o'clock 
in  the  moming,  and  exclusive  of  Sunday.  That  if  the 
plaintiff  is  desirous  of  time  to  enquire  after  the  bail,  and 
shall  give  one  day's  notice  thereof,  as  aforesaid,  to  the 
defendant,  his  attorney  or  agent,  as  the  case  may  be, 
before  the  time  appointed  for  justification,  stating  there- 
in what  further  time  is  required,  such  time  not  to  ex- 
ceed three  days  in  the  case  of  town  bail,  and  six  days  in 
the  case  of  country  bail,  then  (unless  the  Court  or  a 
Judge  shall  otherwise  order)  the  time  for  putting  in  and 
.  justifying  bail  shall  be  postponed  accordingly,  and  all 
proceedings  shall  be  stayed  in  the  mean  time. 

And  it  is  further  ordered,  That  every  notice 
of  bail  shall,  in  addition  to  the  descriptions  of  the  bail, 
mention  the  street  or  place,  and  number  (if  any),  where 
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each  of  the  bail  restdet,  and  all  the  streets  or  places,  and 
numbers  (if  any),  in  which  each  of  them  has  been  re- 
sident at  any  time  within  the  last  six  months,  and  whe- 
ther he  is  a  housekeeper  or  freeholder. 

And  it  is  further  ordered.  That  if  the  notice  CMtiof  juti* 
of  bail  shall  be  accompanied  by  an  affidavit  of  each  of  the  iag  imU. 
bail  according  to  the  form  hereto  subjoined,  (p«  526.)  and 
if  the  plaintiff  afterwards  except  to  such  bail,  he  shall,  if 
such  bail  are  allowed,  pay  the  costs  of  justification,  and 
if  such  bail  are  rejected,  the  defendants  shall  pay  tlie 
costs  of  opposition,  unless  the  Court  or  a  Judge  thereof 
shall  otherwise  order. 

ft 

And  it  is  further  ordered.  That  if  the  plaintiff  Taktog  KMgai- 
shall  not  give  one  day's  notice  of  exception  to  the  bail,  ^  ^^^g^ 
by  whom  such  affidavit  shall  have  been  made,  the  re- 
cognizance of  such  bail  may  be  taken  out  of  Court  with- 
out other  justification  than  such  affidai^t 

And  it  is  further  ordered.  That  the  bail,  of  cuoxiag  uu. 
whom  notice  shall  be  given,  shall  not  be  changed  with* 
out  leave  of  the  Court  or  a  Judge. 

And  it  is  further  ordered,  That  with  every  de-  i»artioaiart  of 
claration,  if  delivered,  or  with  the  notice  of  declaration,  JXwedT^tb** 
if  filed,  containing  counts  in  IndebUattis  AuumptU,  or  oeruio  deoUra- 
debt  on  simple  contract,  the  plaintiff  shall  dehver  full  uee*  or  decia- 
particulars  of  his  demand  under  those  counts,  where  '^^^*- 
such  particulars  can  be  comprised  within  three  fdios ; 
and  where  the  same  cannot  be  comprised  within  three 
folios,  he  shall  deliver  such  a  statement  of  the  nature  of 
his  claim,  and  the  amount  of  the  sum  or  balance  which 
he  claims  to  be  due,  as  may  be  comprised  within  that 
number  of  folios.    And  to  secure  the  delivery  of  par-  cotta  where 
iiculars  in  idl  such  cases,  it  is  xuatber  ordered,  g^i|*'^a?^ 
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at  if  any  declaration  or  notice  shall  be  delirered  with- 
t  Hoch  particukrB,  or  such  statement  as  aforesaid,  and 
Judge  shall  afterwards  order  a  delivery  of  particulars, 
e  plaintiff  sliall  not  be  allowed  any  costs  in  respect  of 
any  summons  for  the  purpose  of  obtaining  such  order, 
Anneiinj  parti-  or  of  the  particulars  he  may  afterwards  deliver.     And 
ml'^anAKi.     '***'  *  '^'^Py  ^f  the  particulars  of  the  demand,  and  alse 
offtonHrd*      particulars  (if  any)  of  the  defendant's  set-off,  shall  be 

nhanwltml        "^  ..■.«■ 

niib  nutbil.     annexed  hy  the  plamtifi's  attorney  to  every  record  at 
the  time  it  is  entered  with  the  Judge's  marshal. 

D*bnd*iiiii.  And  it  is  further   ordbrkr.  That  upon  every 

rr*'«"at'Diaii  declaration,  delivered  or  filed,  on  or  before  the  last  day 
rDPiuiu»9''io  "^  ^"y  term,  the  defendant,  whether  in  or  out  of  any 
dsditiiUni  priaon,  shall  be  compellable  to  plead  as  of  such  ttrm 
filfd.Bio.  m'.,  ,,  .  .    ,  .  , 

luidsjofierra.  wjtuout  being  entitled  to  any  imparlance. 

NDO.prM.  AXD  IT    IS    FURTHER  ORDERED,  That   DO  jodglUeDl 

of  lion  pros  shall  be  signed  for  want  of  a  declaration,  re- 
phcation,  or  other  subsequent  pleading,  until  four  days 
next  after  a  demand  thereof  shall  have  been  made,  ia 
writing,  upon  the  plaintiff,  his  attorney  or  agent,  as  the 
case  may  he. 


conBiicd  (a  («o.  shall  not  be  necessary  to  issue  more  than  two  summonses 
for  attendance  before  a  judge  upon  the  same  matter ;  and 
the  party  taking  out  such  summonses  shall  be  entitled 
to  an  order  on  the  return  of  the  second  summons,  unless 
cause  is  shown  to  the  contrary. 


And  it  is  further  oRnEREo,  That  no  declaratioo 
debene  esse  shall  be  dehvered  until  the  expiration  of  six 
days  from  the  service  of  the  process  in  ihe  case  of  pro- 
cess which  is  not  bailable,  or  until  titc  expiration  of  six 
days  from  the  time  of  the  arrc»t  in  case  of  bailable  pro- 
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cess ;  and  such  six  days  shall  be  reckoned  inclusive  of 
the  day  of  such  service  or  arrest* 

And  it  is  further  ordered,  That  declarations  in  SerfingdeoU- 

ntioos  is  eject* 

ejectment  may  be  served  before  the  first  day  of  any  term,  mentbdbnSni 
and  thereupon  the  plaintiff  shall  be  entitled  to  judgment  ^•^•^**~* 
against  the  casual  ejector,  in  like  manner  as  upon  de- 
clarations served  before  the  essoin  or  first  general  return- 
day. 

And  it  is  further  ordered,  That  before  taxation  Notioeof  tama- 
of  costs,  one  day's  notice  shall  be  given  to  the  opposite        <»  «~  • 
party. 

And  it  is  further  ordered.  That  no  rule  to  shew  RniMfor 


cause,  or  motion  shall  be  lequired,  in  order  to  obtain  a  ^  matLn  to 
rule  to  plead  several  matters,  or  to  make  several  avow-  J^f^J'IIiSeJr 
ries  or  cognizances ;  but  that  such  rules  shall  be  drawn 
up  upon -a  judge's  order,  to  be  made  upon  a  aummons, 
accompanied  by  a  short  abstract  or  statement  of  the  in- 
tended pleas,  avowries  or  cc^izances.  Provided,  CMefwherew 
That  no  summons  or  order  shall  be  necessary  in  th6  fol-  ■»!• 
lowing  cases,  that  is  to  say,  where  the  plea  of  non-as- 
sumpsit, or  nil  debet,  or  non  detinet,  with  or  without  a 
plea  of  tender  as  to  part,  a  plea  of  the  statute  of  limita- 
tions, set-off,  bankruptcy  of  the  defendant,  discharge 
under  an  insolvent  act,  plene  administravit,  plene  admi- 
nistravit  preeter,  infancy,  and  coverture,  or  any  two  or 
more  of  such  pleas  shall  be  pleaded  together ;  but  in  all 
such  cases,  a  rule  shall  be  drawn  up  by  the  proper  offi- 
cer, upon  the  production  of  the  engrossment  of  the  pleas, 
or  a  draft  or  copy  thereof. 

And  it  is  further  ordered.  That  these  Rules  Co«iBieoce»eoi 
shall  take  effect  on  the  first  day  of  next  Michaelmas 
term,  except  the  rale  as  to  the  service  of  declaFatioos  in 
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:jectnicnl,  which  shall  take  effect  fvom  ihe  25lh  day  (A 
October  nest. 

Tentkrdbn.  J.  Vaughan. 

N.  C.  TiNDAL.  J.PABKE. 

Lyndhurst.  W.  Bolland. 

J.  BayleY.  J.  B.  BosANQl'ST. 

J.  A.  Park.  W.  E.Tacmtok. 

J.  LlTTLEDALE.  E.  H.  AlDEBSOH. 

S.  Gasbler.  3.  Patteson. 


tORM  or  affidavit  [Of  Bail.     See  p.  5W.J 
IN  THE 

Between,  &c. 

A.  B.,  one  of  the  bail  for  the  above-named  defendant,  nukdh 

ostli,  Mideutli,  that  he  is  a  housekeeper,  [oi  frtcholder  at  fkt  etu 

W1J  Ac]  residing  at   [dficribing  particvlariy  the  street  or  placr.t'i 

mimber,  if  any.l  that  he  is  poseeased  of  properl;  to  the  amonnt  of 

£, [ihe  amoant  required  bp  thepraclke  of  Ih*  eimHt,']  owa  kA 

above  all  hia  juat  debts ;  [(/  bail  h  nny  other  aclion  add  "  wid 
every  other  sum  for  which  he  is  now  bail ;"]  that  he  is  not  tail 
for  any  defendant  eicept  in  this  action,  [or  if  bail  in  an)  other  «■ 
I'lvn  Of  actions  udil  "  except  for  . C,  D.  at  the  suit  of  E.  F.  in  tlie 

court  of ,  in  the  sum  of  £ ;  for  G.  H.,  at  tlie  suit  of  I.  K. 

in  the  conrt  of ,  in  the  sum  of£ ";  tpecifying  the  lererat 

iictitHU  with  the  courli  in  trkich  they  are  brought,  and  the  tumt  '« 
trkich  Ihc  deponent  is  bail ;]  that  the  deponent's  property,  to  tbe 
amount  of  tlie  said  sum  of  £ — -,  [and  if  bail  in  any  other  actim 
<jr  actions  "  of  all  other  sums  for  which  he  is  now  bail  as  afore- 
said,"] consists  of  [here  specify  the  nnlare  and  value  of  the  prtpertf, 
in  respect  of  trhich  the  kail  proposes  lo  Justify  asfollovs; —  stocli  in 

trade,  in  his  business  of ,  cnrried  on  by  hira  at  ,  of  ilie 

value  of  £ ;  of  good  book  debts  owing  to  him  to  the  amounl 

of  £ ;  of  furniture  in  his  house,  at ,  of  the  value  of  f— : 

of  a  freehold  or  leasehold   farm,  of  the  value  of  £ .   siluate 

at  — ,  occupied  by ;  or  of  a  dwelling-house  of  the  i-alue  of 

£  — -,   situate  at ,   occupied  hy ,   or  of  other  pr'rprrlii. 

particularizing  each  description  of  property,  trith  the  vat'ie  thereof  t] 

and  that  the  dejionent  liatti  fur  the  last  six  months  resided  at 

[dcscribiiin  Ihe  plate  or  phei:<  ufsiuk  residene:-] 
S,e.>rn,  &c. 
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Whereas  declarations  in  actions  upon  bills  of 
exchange^  promissory  notes,  and  the  counts,  usually 
called  the  common  counts,  occasion  unnecessary  ex- 
pence  to  parties  by  reason  of  their  length,  and  the 
same  may  be  drawn  in  a  more  concise  form;  Now 
for  the  prevention  of  such  expense,  It  is  ordered. 
That  if  any  declaration  in  asmn^sU  hereafter  filed  or  de- 
livered, and  to  which  the  plaintiff  shall  not  be  entitled 
to  a  plea  as  of  this  term,  being  for  any  of  the  demands 
mentioned  in  the  schedule  of  forms  and  directions,  an- 
nexed to  this  order,  or  demands  of  a  like  nature,  shall 
exceed  in  length  such  of  the  said  forms  set  forth  or  di- 
rected in  the  said  schedule,  as  may  be  applicable  to  the 
case ;  or,  if  any  declaration  in  i^  to  be  so  filed  or  deU- 
vered  for  similar  causes  of  action,  and  for  which  the  ac- 
tion of  assumpsit  would  lie,  shall  exceed  such  length, 
no  costs  of  the  excess  shall  be  allowed  to  the  plaintiff  if 
he  succeeds  in  the  cause ;  and  such  costs  of  the  excess 
as  have  been  incurred  by  the  defendant,  shall  be  taxed 
and  allowed  to  the  defendant,  and  be  deducted  from  the 
costs  allowed  to  the  plaintiff.  And  it  is  further 
ordered.  That  on  the  taxation  of  costs,  as  between 
attorney  and  client,  no  costs  shall  be  allowed  to  the  at- 
torney in  respect  of  any  such  excess  of  length ;  and  in 
case  any  costs  shall  be  payable  by  the  plaintiff  to  the 
defendant  on  account  of  such  excess,  the  amount  thereof 
shall  be  deducted  from  the  amount  of  the  attorney's 

biU. 

Tenterden.  J.  Vaughan. 

N.  C.  Tindal.  J.  Parke. 

Lyndhurst.  W.  Bolland. 

J.  BaYLEY.  J.  B.  BOSANQUET. 

J.  A.  Park.  W.  E.  Taunton. 

J.  Littledale.      E.  H.  Aldebson. 
S.  Oaselee.  J.  Patteson. 
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SCHEDULE  OP  FORMS  AND  DIRECTIONS 


CauHi  on  gjwwtiiwy  note  agamit  the  maker,  bffpapee  or  indortee, 

at  ike  caee  moff  be. 

For  that  whereas  the  defendant,  on  the day  of ^,in  the 

year  of  our  Lord-—*,  at  London  lor,  mtkeeotmigof—'^  made 
hie  promiMory  note  In  writing,  and  delivered  the  same  to  the  plain- 
tiff, and  thereby  promised  to  payto  the  plaintiff  £. , days 

[weeks,  or  numths]  after  the  date  thereof,  [or  oi  ike  fact  mof  be,] 
which  period  has  now  elapsed;  [or,  ifikenotebepoffobloioA.B.] 
end  then  and  there  deUvered  the  same  to  A  B.,  and  thcfcby 

promised  to  pay  to  the  said  A,  B,  or  order  £4 ^ dafs 

[weeks,  or  months]  after  the  date  thereof,  [or  at  tkejkci  miaifbe,] 
wliich  period  has  now  el^>sed;  and  the  said  A,  B,  then  and  there 
indorsed  the  same  to  the  plaintiff,  whereof  the  defendant  then  and 
there  had  notice,  and  then  and  there  in  condderation  of  the  pre- 
mises, promised  to  pay  the  amount  of  the  said  note  to  liie  ^nnti^ 
according  to  the  tenor  and  eflfoct  thereof. 

Count  on  a  pronUuorg  note  againtt  payee  by  mdoroee. 

Whereas  one  C,  A  on  the day  of in  the  year  of  our 

Lord at  London  [or  in  ike  county  of "}  made  his  promis- 
sory note  in  writing,  and  thereby  promised  to  pay  the  defendant  or 

order  £. , days  [weeks,  or  months]  after  the  date  thereof, 

[or  Oi  tkefnct  may  be"]  wliich  period  has  now  eliqpsed ;  and  the  de- 
fendant  then  and  there  indorsed  the  same  to  the  paintifl^  [or  and 
tke  defendant  tken  and  tkere  indoned  tke  iome  to  X.  Y.  and  ike  ami 
X.  Y,  tken  and  tkere  indorsed  tke  same  to  tke  plmntiffsl  and  the  said 
C,  Z>.  did  not  pay  the  amomit  thereof,  although  the  same  wu 
there  presented  to  him  on  the  day  when  it  became  due ;  of  all 
which  the  defendant  then  and  there  had  due  notice. 

Count  on  a  promissory  note  against  indorser  by  indorsee. 

Whereas  one  C.  D,  on at  London,  [or  in  tke  county  of ^ 

made  his  promissory  note  in  writing  and  thereby  promised  to  pay 

to  X  y.  or  order  £. , days  [weeks,  or  months]  alter  the 

date  thereof,  [or  as  tke  fact  may  be,]  which  period  has  now  eli^wed ; 
and  then  and  there  delivered  he  said  note  to  the  said  X.  Y.,  and  the 
said  X.  Y.  then  and  there  indorsed  the  same  to  the  defendant,  and 
the  defendant  then  and  there  indorsed  the  same  to  the  plaintiff; 
[or,  and  tke  defendant  tken  and  tkere  indorsed  tke  same  to  Q.  R.  and 
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ike  iM  Q.  R.  then  Md  there  hdarsed  ike  mme  to  ike  pkhUifgJ  9pd 
the  said  C.  Z>.  did  not  pay  the  tmoaiit  thereof,  ahhoug^  the  nine 
was  there  presented  to  him  on  the  day  when  it  became  dne ;  of 
all  which  the  defendant  then  and  there  had  due  notice. 


Count  on  an  inland  bill  ofem^neMge  afei$ui  ike  aeeeptor  bff  ike 

drnwer,  being  aleopoffee. 

Whereas  the  plaintiff  on  — -|  at  London  [or  m  ike  eowti§ 

of ^J  made  his  biU  of  exchange  in  writing  and  directed  the 

same  to  the  defendant,  and  thereby  req;iiired  the  defendant  to  pay 

to  the  plaintiff  X. 9 days  [weeks,  or  monthsl  after  the 

date  [or  sig^t]  thereof,  whidi  period  has  now  elapsed  1  and  the  de- 
fendant then  and  thelre  accepted  the  said  biDy  and  promised  the 
plaintiff  to  pay  the  same,  according  to  the  tenor  and  eflbet  thereof 
and  of  his  said  acceptance  thereof,  butdidnot  pay  the  same  tdien 
due. 

r   CowU  on  an  inland  IM  tfetfekange  ageing  ike  aeeeptor  bff  the 

drawer,  not  being  ikepagee. 

Whereas  the  pUdndff  on  ^— ,  at  London  [or  la  lil^  comnt§  of 

^,1  made  his  l^  of  exchange  in  writing,  and  directed  the  same 

to  the  defendant,  and  thereby  required  the  defendant  to  pay  to 
O,  P,  or  order  £.— -^  — <—  days  [weeks  or  mondisl  after  the  date 
[or  si^]  thereof  whidi  perkxl  has  now  elapsed,  and  then  and  there 
delivered  the  same  to  the  said  O,  P.  and  the  said  defendant  then 
and  there  accepted  the  same,  and  promised  the  plaintiff  to  pay  the 
same  according  to  the  tenor  and  effisct  thereof  and  of  his  ac- 
ceptance tiiereof ;  yet  he  did  not  pay  the  amopnt  thereof,  al- 
though the  said  biU  was  there  presented  to  him  on  the  day  when 
it  became  due,  and  thereupon  the  same  was  then  and  there  re- 
tamed  to  the  plaintiff;  of  all  whidi  the  defendant  then  and  there 
had  notice. 

Count  on  an  inland  bill  ofemfkange  agaimi  tke  aeeeptor  bp  indorsee. 

Whereas  one  E.F.^ on ,  at  London,  [or  in  tke  eomUf  of- ,"} 

made  Ids  biU  of  exchange  in  writing,  and  directed  the  same  to  the 
defendant,  and  thereby  required  the  defendant  to  pay  to  the  said 

E.  F.  [or  to  H.  C]  ot  order  £ , days  [weeks,  or  months] 

after  date  [er  sig^t]  thereof,  whidt  period  is  now  elapsed,  and  the 
defendant  then  and  there  accepted  the  said  bill,  and  the  said  E.  F. 
[ortkeeaidH.  GJ]  then  and  there  indorsed  the  same  to  the  plain- 
tiff; [or,  andtkemdE.  F.  or,  tke  emd  H.  G.  iken  and\ikere  in- 
dortedtke  tame  to  K.  J,  and  tke md  K.J,  tken  andtkere indorsed 
tke  oame  to  tke  pUmUifi]  of  all  which  the  drfendani  then  and 
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tiiere  had  due  notice,  and  then  and  Utere  promised  the  pbintif 
to  pay  the  amount  thereof,  according  to  the  t«nor  and  tSea 
thereof,  and  of  lus  acceptance  thereof. 

Canal  on  an  iniand  bill  ofexchaitge  agaiiul  the  acceptor  if  lie 
paste- 

^Miereaa  one  E.  F.  an ,  at  London,  [or  in  /Ac  county  rf .) 

made  Ilia  bill  of  exchange  in  writing,  and  directed  the  nme  in 
the  defendant,  and  thereby  required  the  defendant  to  pay  to  Ila 

plaintiff  £. ,    days  [weeks,  er  months]  after  the  diU  [<r 

ri^it]  thereof,  which  period  has  now  elapaed  itnd  the  defendaDi 
then  and  there  accepted  the  same,  and  promised  the  plaintiff  m 
pay  the  lame  accordmg  to  the  tenor  and  effect  thereof  x^  of  ba 
acceptance  thereof. 

CuunI  on  an  inland  till  of  i^xciange  against  the  dmtfer  by  Pt**  " 
non-acccptanct. 

Whereas  the  defendant  on ,  at  London  [or  in  ihe  <mttf 

^ ,]  made  his  bin  of  eiehange  in  writing,  and  directed  ibe 

nme  to  J.  K.  and  ^leieby  required  the  aaid  </.  Jf,  to  piy  tn 

the  plaintiffX. , days  [weeks,  or  moDtha]  afterthe  da[e[ir 

aight]  thereof,  and  then  and  there  delivered  the  aame  tothewJ 
plaintiff,  and  the  same  was  then  and  th^re  presented  to  the  ^ 
J.  K.  for  acceptance,  and  the  said  J.  K.  then  and  there  refned  to 
accept  the  same ;  of  all  which  the  defendant  then  and  there  lud 
due  notice. 

Cimnt  tin  an  inland  bill  ofetKhange  agaiatt  drawer  bg  indor*ce  "t 

non-acceptance. 

AVIiereas  the  defendant  on ,  at  London,  [or  in  Ihe  cons'!  "f 

,)  made  his  bill  of  exchange  in  writing,  and  directed  thesamt 

10  J.  K.  and  thereby  required  the  said  J.  K.  to  pay  to  the  order  lA 

the  8aid  defendant  £. ,  days  [weeks,  or  months]  after  tlif 

sight  [er  date]  thereof  and  the  said  defendant  then  and  there  in^ 
dorsed  the  same  to  the  plaintiS'j  (or,  and  Ihe  gaid  de/endanl  li<'^ 
and  there  indorted  the  tame  to  L.  M.  and  the  said  L.M.  then  «»J 
there  iadorsedthe  same  lo  the  plaiiili^]  and  the  same  wasi  then  and 
there  presented  to  the  said  J.  A',  for  acceptance,  and  the  said  J.  A. 
then  and  there  refused  to  accept  the  same  j  of  all  which  the  de- 
fendant then  and  there  liad  due  notice. 

Count  en  an  inland  bill  uf  eachauge  agaimt  indorter  by  indoritf 

on  non-acceptance. 

And  whereas  one  N.  O.  on  ,  atl/ondon  [or  hi  ihecountf 
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of ]  made  his  bin  of  exchange  in  wridng,  and  directed  the 

same  to  P.  Q.  and  therebyrequired  tha  said  P,  Q.  to  pay  to  his  or- 
der £,—,  —  days  [weeks,  &r  months]  after  the  date[^  sig^t]  there- 
of, and  the  said  A^  O.  then  and  there  indorsed  the  said  bill  to  the  . 
defendant,  [or  io  R.  &  and  the  md  R.  S.  then  and  there  mdareed  the 
same  to  the  defendant,']  and  the  defendant  then  and  there  indorsed 
the  same  to  the  plaintiff,  and  the  same  was  then  and  there  pre- 
sented to  the  said  P,  Q,  for  acceptance,  and  the  said  P,  Q.  then 
and  there  refused  to  accept  the  same;  of  all  which  the  defendant 
then  and  there  had  due  notice. 

Count  on  an  inland  biil  ofeachan§^e  agaimt  pagee  i^  mdonee  on 

non-aeceptance. 

Whereas  one  N.  O.  on ,  at  London  lor  in  the  county  of-^^,] 

madehisbiUof  exchange  in  writing,  and  directed  tibe  same  to  P.  Q. 
and  thereby  required  the  said  P.  Q*  to  pay  to  the  defendant  or 

order  £. , days  [weeks, armonths]  after  tibe  date  [orsig^] 

thereof,  and  thenand  there  delivered  the  same  to  the  defwndant,and 
the  defendant  then  and  there  indorsed  the  said  bin  to  the  plain* 
ti£^  [or  to  R.  S.  and  the  said  R.  S.then  and  there  ind^eed  the  mme 
to  tie  piaintif,}  and  the  same  was  thenand  there  presented  to  the 
Mud  P.  Q.  for  acceptance,  and  the  said  P*Q,  then  and  there  re* 
fiosed  to  accept  the  same;  of  aU  which  the  defendant  then  and 
there  had  due  notice. 

THreetionfor  declaration  on  bUU  where  actiom  brought  after  time  of 

payment  eapired, 
1st,  On  bUli  payable  after  dater-U  the  declaration  be  against  any 
party  to  the  bin  except  the  drawee  or  acceptor,  and  the  biU  be 
payable  at  any  time  after  date,  and  the  action  not  brought  tin  the 
tfane  is  expired,  it  win  be  necessary  to  insert,  as  in  declarations 
on  promissory  notes,  immediately  after  tiie  words  denoting  the 
time  appointed  for  payment,  the  fbUowing  words,  vis. :  which  pc 
rkd  has  now  elapeed,  and,  instead  of  averring  that  the  bin  was  pre- 
•mted  to  the  drawee  for  aeceptanee,  and  that  he  refused  to  accept 
the  same,  to  allege  that  the  drawee  [naming  him]  did  not  pay  the 
Maid  bill,  although  the  ernnewm  there  preeenied  to  him  on  the  day 
when  ii  became  due» 

2d,  On  BUli  payable  qfter  iight.  —  Axid  if  the  declaration  be 
against  any  party  except  the  drawee  or  acceptor,  and  the  bin  be 
payable  at  any  time  after  sight,  it  win  be  necesssry  to  insert,  after 
the  words  denoting  the  time  appointed  for  payment,  the  fonowing 
words,  vis. :  and  the  md  drawee  [naming  him]  then  and  there  saw 
and  accepted  the  same,  and  the  said  period  ha*  now  elapsed,  and  in- 
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stead  of  alleging  that  the  bill  waa  preaented  for  aooeptance  and 
refuaedy  to  allege  that  the  .drawee  [naming  him]  Sd  moi  pof  ike 
said  bill,  oUhough  ike  tame  waepreeenied  to  kirn  0n  the  dSfy  ^ehen  it 
became  due, 

Direethnifir  Deelaratiani  tm  BHU  or  Natee  papable  ai  nghi. 

If  a  Note  0r  BiU  be  payable  at  iigkt,  the  form  of  the  dedaiar 
tion  mnat  be  varied  00  aa  to  suit  ^be  case,  wfaidi  may  be  eanlj 
ddne. 

On  Foreign  Billi. 
DeckradoD  on  foreign  Mia  may  be  drawn  according  to  the  prin- 
ciple of  theae  f orma,  with  the  neoeaaary  varlatkia^ 

Common  ComUe. 

•  Whereaa  the  defendant  on ,  at  London,  [or  in  tkeeountfof 

J  waa  indebted  to  the  plaintiff  in  £. ,  for  the  price  and 

Tahie  of  gooda  then  and  there  bargained  [or  sold]  and  aold  [or  de- 
livered] by  the  plaintiff  to  the  defendant,  at  his  request : 
^  And  in  £.— — ,  for  the  price  and  vahie  of  work  then  and  tiiere 
dcme,  and  materials  for  the  aame  provided  by  the  plaintiff  for  the 
defendant,  at  his  request: 

And  in  £. ,  for  money  then  and  there  lent  by  the  plaintiff  to 

the  defendant  at  his  request : 

And  in  £.  —  ,  for  money  then  and  there  paid  by  the  plaintiff 
for  the  uae  of  the  defendant,  at  his  request : 

And  in  £. ,  for  money  then  and  there  recdved  by  the  de- 
fendant for  the  use  of  the  plaintiff  : 

And  in  £. ,  for  money  found  to  be  due  from  the  defendant 

to  the  plaintiff,  on  an  account  then  and  there  stated  between  tfieuL 

General  Condtmon. 

And  whereas  the  defendant  afterwards,  on,  &c  in  oonmderation 

of  4^e  premises  respectively,  then  and  there  promised  to  pay  Uie 

said  several  monies  respectively  to  the  plaintiff,  on  request :  Yet 

he  hath  disregarded  his  promises,  and  hath  not  paid  any  of  the  aaid 

moniea  or  any  part  thereof;  to  the  plaintiff's  damage  of  £. ,  and 

thereupon  he  brings  suit,  &c. 

Direetian  as  to  the  General  Conclusion, 
If  the  declaration  contains  one  or  more  counts  against  the  ma- 
ker of  a  note  or  acceptor  of  a  bill  of  exchange,  it  will  be  proper  to 
place  them  first  in  the  declaration,  and  then  in  the  general  con- 
clusion to  say,  promised  to  pay  the  said  last-mentioned  several 
nies  respectively. 
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Harrison  against  -^ .  ^«y  31- 


Attachment 
against  sbe 
bringing  in  the  riff  for  not 

body ;  but  it  appearing  that  the  sheriff  had  entered  an  ^"^"^  ^" 

appearance,  though  after  the  body-rule  had  expired,  (a) 


I?     V.  RICHARDS  moved  for  an  attachment  against  Attachn.    . 
Jlv •  •  /«•  against  soo- 

the sheriff  of  Middlesex,  for  not  bringing  in  the  riff  for : 


Bayley  B.  refused  the  rule. 


Cross  against  Williams.  Jtffi«6. 

lijrANNING  had  resisted  the  justification  of  a  bail  A  bail  by  af- 

by  affidavit,  on  a  cross-affidavit  by  the  phintiff's  jected,  on  af- 

attomey,  that  he  was  holder  of  a  promissory  note  of  f^?^*.*J**'** 

which  the  proposed  bail  was  maker,  and  which,  though  nonredanote 

over-due,  he  had  neglected  to  pay.    The  time  for  justi-  over-doe;  no 

'  o  r  J  J  reason  being 

fying  having  been  enlarged,  stated  on  bis 

bebalf  for  so 
doing. 

Wyborn  shewed  cause,  but — 

Per  Curiam,  —  As  it  was  the  duty  of  the  proposed 
bail  to  pay  the  promissory  note,  he  cannot  be  permitt^^ 
to  justify  unless  he  can  state  a  satisfactory  reason  for 
dishonouring  it,  which  he  has  not  done. 

Bail  rejected.  (6) 

(a)  Quart,  sboold  not  <he  tlieriflf  bare  pat  io  hail?    Tidd^  311  • 
(ft)  See  Tidd,  9tb  edit.  274.  &  264. 


N    N 


I  TRINITY  TKRM, 


The  venue 

di>iiJS«(l  ii 

H  writlen 

not  iindct 
seal.  Hhm' 
iliR  pUiiitilT 
docs  not  II u  ■ 
(lertake  1o 
^*e  mnterial 
Rvidrnoe  in 
the  firat 


Roberts  iigaimc  Wright. 

ASSUMPSIT  on  a  written  agreetneiif,  that  on  c«oi- 
pletion  of  work  stipulated   for,  the  contract  itas  to 
be  considered  an  I.O.  U.  for  1001.  to  be   immedialely 
paid  by  defendant. 

J.  Jervis  moved  to  discharge  a  rule  to  change  thr 
venue  from  Cariiarvamhire  to  Denbighshire,  obtaineil 
on  the  usual  affidavit.  From  the  distance  at  which  the 
plaintiff's  attorney  resided,  the  rule  had  become  absolute 
before  cause  could  be  shewn  against  it.  (a)  The  Courl 
ordered  noliceof  this  motion  to  be  given  to  the  defendant, 
and  on  the  1  Uh  of  ,/u/ic,  J.. /ertJijahewed  lor  cause  against 
the  original  rule,  that  the  action  was  substantially  brought 
on  an  I.  O.  U.,  which,  though  it  does  not  ruquire  a  stamp, 
has  every  other  quality  of  a  bill ;  nor  will  tho  venue  i" 
general  be  changed  in  an  action  on  a  written  agTeemenl, 
e.g.  a  cbartcr-|)arty,  Morris  v,  Hurry  {I*).  That  fact 
appears  from  the  declaration,  so  that  Picard  v.  FeaUnT- 
sloiie  {<■)  does  not  apply. 


lleiidi^rsoii,  in  support  of  the  orij;inal  rule. — There  is  no 
count  on  an  1.  O.  LJ.,  and  as  by  the  agreement  tho  moiiev 
is  only  payable  on  a  contingency,  it  is  not  a  bill  so  a^  lo 
require  special  ground  to  be  shewn  for  changing  the  vi'- 
nue.  As  a  sini|)te  contract,  and  nidUiis  loci,  it  is  unaffect- 
ed by  the  rule  of  not  changing  the  venue  in  actions  on 
!-peciaities,  which  proceeds  on  their  attribute  of  locality 
by  being  Uoim  nii/abiliti  where  they  happen  to  be. 


Lord  l.YNDimiisT  C.  B. — For  the  purpose  of  support- 
ing this  rule,  it  is  sulRcicnt  to  shew  that   the  decisions 
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against  changing  the  venue  do  not  include  every  action 
on  a  written  instrument  not  under  seal. 

•  ■ 

Bayley  B. — The  Court  will  not  refuse  to  change 
the  venue  on  every  written  instrument  not  under  seal, 
though  it  will  not  be  changed  in  an  action  on  a  promis- 
sory note  or  bill  of  exchange,  unless  special  ground  be 
shewn  on  affidavit  (a).  Here^the  plaintiff  does  not  un- 
dertake to  give  material  evidence  in  Carnarvonshire,  so 
as  to  be  entitled  to  retain  or  bring  back  the  venue,  (b) 

Rule  absolute  to  change  the  venue,  (c) 

(a)  AnoD.  2  Cbitt.  R.  418. 

(ft)  See  Emery  v.  Emery,  6  Pri.  S36.  So  in  K.  B.  Price,  Bl.  r.  Wood- 
Imrn,  6  East,  233.  BowHeu  r.  Oiastrnt,  6  Pri.  SSO.  tonit  oo  the  distance 
of  the  witnesses*  residence  from  the  pltee  of  trial  onder  the  first  renae. 

(c)  In  Mercer  ▼.  WaUrs,  2d  May,  18S1,  the  Ekoheqeer  held  that  a  rale 
to  change  the  renae  coold  not  be  drawn  ip  lUL  the  cause  of  action  was  dis- 
closed, so  as  to  see  if  it  was  a  proper  case  for  chaof  ing  the  venue,  dark- 
sfui  moTed.  In  K.  B.  the  role  is  drawn  op  on  reading  Uie  affidavit  aud  the 
deelaratUm  in  the  caase. 


1831. 


BOBRRT* 

V. 

Wrioht. 


Lloyd  v.  Davis. 


'T^RESPASS  {^gainst  a  constable,  for  assaulting  the 
plaintiff. 

B.  V.  Richards  moved  to  stay  proceedings  till  the 
plaintiff  should  give  security  for  costs,  or  disclose  his 
place  of  residence.  The  affidavit  stated,  that  not- 
withstanding many  inquiries,  the  plaintiff's  residence 
could  not  be  discovered  to  be  in  this  kingdom ;  that 
he  had  left  Pool  in  distressed  circumstances,  and  had 
been  searched  for  under  a  charge  of  bastardy. 

N  N  2 


A  plaintiff 
fHil  not  be 
reqaired  to 
give  secarity 
for  costs,  or 
disclose  his 
place  of  resi- 
dence, where 
there  is  no 
donbt  whe- 
ther he  sues 
in  his  own 
right,  and  it 
does  not  ap- 
pear that  he  is 
out  of  the 
kingdom. 
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'Per  Curiam. — Where  there  was  a  doubt  whether  a 
plaintifT  sued  in  his  own  right»  a  similar  applicatioa  may 
have  been  made  with  success.  In  one  case  of  trespass 
and  assault,  (a),  upon  affidavit  that  the  identifying  the 
person  of  the  plaintiff  was  very  necessary  for  the  de- 
fence, the  assault  charged  having  taken  place  at  a 
meeting  of  several  thousand  persons,  a  rule  was  grant- 
ed, to  disclose  to  the  defendants  the  place  of  residence 
and  occupation  of  the  plaintiff.  In  qui  tarn  actions, 
a  like  rule  hasb^n  granted ;  but  here  the  plaintiff  being 
under  a  charge  of  bastardy,  may  have  been  desirous  to 
conceal  himself  without  leaving  the  kingdom. 

Rule  refused. 


(a)  Joknum  ?.  Bhtty  and  otktrM,  5  B.  &  A.  640. 


End  of  Tiinitt  Term. 


May  5, 

Where  a 
cause  ifl  tried 
during  the 
term,  a  new 
trial  maybe 
moved  for 
within  four 
days  after  the 
distringas  is 
returnable. 


[The  following  case  was  inadveilently  omitted  in  the 
Reports  of  Easter  Term.] 

Mason  against  Clarke. 

This  case  had  been  tried  at  a  previous  sittings  in  the 
term  {Easter),  before  Mr.  Baron  Boyley. 

Tkesiger  now  moved  for  a  new  trial.  More  than  four 
days  have  elapsed  since  the  tiial,  but  not  since  the  re- 
turn of  the  distringas:  and  Kirkham  v.  Marter^a)  shews 
that  this  motion  may  be  made  as  late  as  the  fourth  day 
after>  and  excluding  that  on  which  the  distringas  is  re- 
turnable. 

The  Court  assented. 


(a)  2B.  &A.613. 


AN 


INDEX 


TO   THE 


PRINCIPAL    MATTERS 


CONTAINED   IN  THE   PRECEDING   CASES. 


ABATEMENT,  PLEADING  IN. 

An  affidaTit  of  the  tnith  of  a  plea  in 
abatement,  sworn  nine  days  before 
the  delirery  of  the  deelaration  to 
which  it  is  pleaded,  will  not  support 
such  plea.  Wttterdmh  y,  Kemp,  H. 
1831.  260 

ACCOUNT  STATED. 

See  Money  Count9. 

AFFIDAVIT  OF  MERITS. 

Must  be  of  belief  of  '*  good  defence  on 
the  merits/'  WestertUU  ▼.  Kemp, 
H.  1831.  26L 

AMENDMENT. 

After  verdict  for  plaintiff,  and  rule 
made  abaolate  for  a  new  trial,  de- 
fendant will  not  be  allowed  to  amend 
the  pleadings  by  witkdrawing  the 
teneral  issue,  and  pleading  special 
justifioation.  Chemhers  v.  Bfrnat- 
coni  and  others^  E.  1831.  344 


ANNUITY. 

A  grant  of  an  annuity  for  fonr  lires, 
with  a  covenant  that  the  grantor  sh^ 
insure  the  principal  sum  within  thirty 
days  after  expiration  of  the  third  life, 
is  not  a  contract  for  a  loan  within  the 
usury  laws,  but  a  sale  of  an  annuity 
in  which  the  principal  is  in  hazard. 
SemkUf  in  an  action  on  an  annuity 
deed  for  arrears,  if  it'  is  intended  to 
raise  an  issue  for  a  jury,  whether  the 
deed  was  a  contrivance  to  cover 
usurjr,  it  is  not  sufficient  to  plead  the 
usurious  agreement,  bat  the  pka 
should  state  that  the  deed  was  exe- 
cuted by  way  of  contrivance,  and  in 
pursuance  thereof.  HoUmud  v.  Pel- 
Atffli,  T.  1831.  438 

APPEARANCE. 

Appearances  in  court  in  person  in  a 
anit  in  the  King's  Remembisancer's 
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office,  may  be  recorded  in  court  with- 
out fee  to  clerk  in  court.  The  Att. 
Gen.  V.  Carpenter,  H.  1831.         280 

ARBITRATION  AND  AWARD. 

The  party  deputed  by  power  of  at^ 
torney  to  receire  payment  of  a  sum 
awarded,  must  not  only  shew  the 
letter  of  attorney  to  the  party,  but ' 
must  give  him  a  copy  thereof.  Lau- 
gher V.  Laugher,  E.  1831.  352 

Requisites  of  affidavits  for  attach- 
ment for  not  performing  an  award. 

354.  n. 

Time  for  moving  to  set  aside  an 
award.     See  230.  n. 

ARREST  OF  JUDGMENT. 

A  rule  will  be  granted  in  arrest  of  judg- 
ment after  a  rule  for  a  nonsuit  is 
discharged.  Lumbg  v.  AllHay,  H. 
1831.  217.-225.  n. 

ATTACHMENT 

Against  sheriff  for  not  brinpiig  in  the 
body.     Harrison  v.  —,  T.  ia3l.  531 

ATTORNEY. 

See  Privilege. 

A.  an  attorney  sued  out  a  quo  minus 
at  suit  of  B.  against  C.  for  1/.  18*. 
without  reroiving  personal  instruc- 
tions from  A.  to  sue,  or  ascertaining 
the  nature  of  tlie  evidence  in  sup- 
port of  his  claim.  Tlie  cause  pro- 
ceeded, till  on  C.'s  obtaining  an  order 
for  particulars  of  demand,  B.  called 
at  A.'s  office  to  stop  the  proceedings. 
Held  that  A.  could  not  recover  the 
amount  of  his  bill  against  B.,  who 
had  not  had  the  benefit  of  his  judg- 
ment as  to  suing  out  the  writ.  Gill, 
Gent,  One,  4'c.  v.  Lougher,  M.  1830. 

121 

An  attorney's  undertaking  to  pay 
his  client's  debt  and  costs  in  an  ac- 
tion, will  be  enforced  on  motion  in 
the  court  of  which  he  is  an  attorney, 
though  the  undertaking  be  void  by 
the  statute  of  frauds.  Evans,  Exe- 
cutrix, V.  Duncan  and  another,  H. 
1831.  283 


Semble,  the  summary  juriadiction  of 
the  coort  of  Ex-chequer  reaches  an 
attorney  who  practised  there  in  the 
name  of  a  side  clerk.     S.  C. 

A  plaintiff  and  defendant  settled  an 
action  for  25l.  by  the  defendant  giv- 
ing a  bill  for  2«.,  191.  thereof  being 
for  the  debt,  and  51.  lor  the  costs  in- 
curred, which,  however,  nearly 
amounted  to  241.  The  plaintiff's  at- 
torney was  not  a  party  to  this  ar- 
rangement. The  bill  being  deposited 
in  the  hands  of  a  third  person,  was 
ordered^to  be  delivered  up  to  the 
plaintiff's  attorney  in  satisfaction  of 
his  costs.     Gould  v.  Davis^  E.  1831. 

380 

A  bill  for  business  done  by  attomies 
in  partnership,  and  signed  in  the 
name  of  the  firm,  without  adding 
their  ehristian  names,  is  sufficient 
within  the  statutes  3  J.  c.7.  s.l.  and 
2  G.2.  C.23.  S.23.  Smith  and  ano- 
ther Y.Brown,  T.  1831.  486 

BAIL. 

The  costs  of  one  successful  opposition 
to  bail  must,  in  Exchequer,  be  paid 
before  other  bail  can  justify.  Smith 
y.  Cooper,  E.  1831.  378 

Requisites  of  notice  of  bail  where 
bail  to  sheriff  justify  as  bail  above. 
Anonymous,  E.  1831.  378 

A  bail  by  affidavit  rejected  ou  a  cross 
affidavit  that  he  had  dishonoured  a 
note  overdue,  no  reason  for  so  doing 
being  stated  on  his  behalf.  Crots  v. 
Williams,  T.  1831.  531 

BAIL  BOND. 

Time  being   given   till   the  27th  Ja- 
nuary to  justify  bail,  on  the  25th  the 
plaintiff  ruled  the  sheriff  to  bring  in 
the  body  in  six  days.     On  the  27th 
the  plaintiff  took  an  assignment  of 
the  bail-bond  ;  on  the  30th  the  bail 
justified.     Proceedings  on  the  bail- 
bond  were  staid  without  ordering  it 
to  stand  as  a  security;  for  the  time 
of  perfecting  bail  was  enlarged  by 
the    body   rule,    and     the    plaintiff 
might  have  gone  on  to  trial  in  the 
original  action.     Laddw,  Wilson  mnd 
others,    M.  1830.    (See   subsequent 
Reg.  Gen.  pa.  163.)  18 


PRECEDING    CASES. 
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Proceedings  on  a  bail  bond  were 
staid  after  bail  put  in  and  justified 
on  the  usual  terms,  without  the  bail 
bond  standing  ais  a  security,  where 
the  writ  being  returnable  the  last  day 
of  one  term,  tbe  trial  might  have 
been  at  the  first  sittings  in  the  next, 
had  bail  been  put  in  in  due  time. 
Bevan  v.  Knight,  T.  1831.  430 

BANKRUPT. 

Where  in  assumpsit  by  assignees  of 
a  bankrupt,  the  general  issue  was 
pleaded,  and  the  defendant  had  given 
notice  to  dispute  the  petitioning  cre- 
ditor's debt,  the  depositions  before 
the  commissioners  were  held  conclu- 
sive evidence  of  it,  under  6  Geo.  4. 
c  16.  s.  92.  though  defendant  offered 
to  prove  its  fraudulent  origin,  and 
the  time  allowed  for  a  bankrupt  to 
dispute  the  commission  had  elapsed. 
Young  and  others,  Assignees  of  Ire- 
land^  a  bankrupt,  v.  Timmins  and 
Another,  M.  1830.  15 

If  a  sufficient  petitioning  creditor's 
debt,  e,  g.  on  two  bills  of  exchange 
for  661.  and  701.  be  lej^ally  proved  at 
a  meeting  of  commissioners  of  bank- 
rupt, who  thereupon  declare  the  ac- 
ceptor u  bankrupt,  the  subsequent 
loss  of  either  bill  affords  no  ground 
to  impugn  the  commission  in  an  ac- 
tion by  the  assignee  against  a  debtor 
to  the  estate.  Pooleg,  Assignee  of 
Sger  v.  Millard,  E.  1831.  331 

BILL  OF  SIGHT. 

Where  under  6  G.4.  c.  107.  s.  17.  en- 
try and  lauding  were  procured  for  a 
case  of  toys  by  bill  of  sight  without 
perfect  entry,  and  bugles  were  also 
landed  in  the  same  case,  they  were 
held  liable  to  seizure  as  landed  with- 
out entry.  Att,  Gen.  v.  Hawkes, 
M.  1830.  3 

BILLS  AND  NOTES. 

The  words  "value  received  with  in- 
terest" cKcurring  in  an  instrument, 
which  is  not  negotiable  as  a  promis- 
sory note  or  bill  of  exchange,  do  not 
of  themselves  import  a  money  consi- 
deration, so  as  to  satisfy  an  averment 


that  money  was  lent  by  plaintiffs  to 
defendant.  An  instiument  by  which 
money  was  made  payable  on  a  con- 
tingency cannot  be  given  in  evidence 
as  a  promissory  note  on  ihe  counts 
for  money  lent,  or  on  the  account 
stated,  though  sued  on  between  the 
original  parties,  and  expressing  yalue 
to  have  been  received.  Morgan  and 
another  y,  Stephen  Jones,  M.  1830. 

21 
Stamping,  30.  n. 

Where  a  promissory  note  expresses 
the  consideration  for  which  it  is 
given,  evidence  cannot  be  given  of  a 
consideration  inconsistent  with  its 
terms.  Ridout,  Executor  of  John 
Ridout,  senior,  v.  Bristow  and  Wife, 
M.  1830.  84 

An  indorsee  may  recover  against  the 
acceptor  of  a  bill  dated  on  a  Sunday, 
when  there  is  no  evidence  that  the 
bill  was  accepted  on  that  day.  Beg- 
bie  v.  Levy,  M.  18.30.  130 

A  promissory  note  given  by  the 
bankrupt  for  damages  arising  by  his 
working  for  others  contrary  to  an 
agreement  in  restraint  of  trade,  is 
void  for  want  of  consideration.  Young 
and  another.  Assignees  of  Ireland  v. 
Timmins  and  another,    H.   1831. 

226 

The  notice  of  non-payment  of  a  bill 
by  the  acceptor,  given  by  the  holder 
to  the  drawer  or  indorser,  should, 
either  expressly  or  by  necessary  im- 
plication, inform  him  that  it  has  been 
dishonoured,  and  that  the  holder 
looks  to  him  for  payment.  Solar te 
and  others,  Assignees  of  Alzedo  a 
bankrupt,  v.  Palmer  and  another  (in 
Error),  E.  1831.  371 

BY-LAW. 

A  bylaw  of  a  corporation  imposed  a 
penalty  on  persons  exercising  trades 
in  a  town,  not  being  free,  with  a 
power  of  distress  in  case  of  non-pay- 
ment. Held,  that  though  the  by-law 
did  not  require  a  demand  and  refusal 
of  the  penalty  before  made,  such  de- 
mand and  refusal  must  be  stated  in 
pleading,  and  distinctly  proved  by 
the  defendant  at  the  trial,  in  order 
to  sustain  a  plea  justifying  the  tak- 
ing goods  for  a  penalty  incurred  un- 


638 


INDEX    TO    THE 


der  snch  by-law.    Davies  t.  Morgan 
and  others,  T.  1831.  457 

Held  also,  that  such  demand  and 
refusal  were  not  proyed  by  the  recital 
thereof  in  the  warrant  of  distress  put 
in  by  the  plaintiff  to  connect  the  de- 
fendants with  the  acts  of  trespass. 
S.C. 

CALVES. 

See  Tithes. 

CARRIER. 

See  Ships. 

CHARTERPARTY. 

See  Ships. 

CLERGYMAN. 

See  Sequestration. 

COMMISSION    TO    EXAMINE 
WITNESSES. 

See  Witnesses. 

COMMON  COUNTS. 
See    Monet  Counts  and    Account 

STATED. 

CONSIDERATION  OF  NOTE. 
See  Bills  and  Notes;  Guarantee. 

CONVERSION. 
See  Trover. 

CORPORAL  PUNISHMENT. 

See  Seamen. 

CORPORATION. 
See  By-law;  Evidence;  Witnesses. 

COSTS 

In  scire  facias  on  recognizance  to  the 
crown.    See  Scire  Facias. 

See  Venire  de  Novo  ;  Infant. 


COSTS  FOR  NOT  PROCEEDING 
TO  TRIAL. 

After  a  rale  for  iudgment  as  in  case  of 
a  nonsuit  has  been  discharged,  with- 
out imposing  terms  as  to  costs,  a  rule 
will  be  granted  for  the  coats  of  not 
proceeding  to  trial.  DockoU  r.  Reed, 
£.  1831.  386 

DECLARATION. 

Where  a  subpeena  had  been  issued 
against  one  defendant,  and  a  venire 
against  another,  neither  writ  being 
bailable:  Held  that  the  plaintiff 
might  declare  jointly  against  both  of 
them.  Pitt  t.  Wdks  mnd  amoiker, 
E.  1831.  303 

DEFAMATION. 

See  Slander. 

DEMURRER. 

Delivering  paper  books.  CommehnJ. 
Thompson,  E.  1831.  346 

Time  for  withdrawing  demurrer.  Are- 
brother  and  another  v.  Worsiey  and 
others,  T.  1831.  437 

DETINUE. 

The  gist  of  the  action  of  detinue  is  the 
detainer,  and  the  bailment  in  the  de- 
claration is  in  general  immaterial. 
Therefore  the  defendant  may  set  up 
in  his  plea  a  bailment  different  from 
that  stated  on  the  declaration,  and 
the  plaintiff,  without  traversing  it, 
may  shew  that  the  detainer  is  wrong- 
ful notwithstanding,  without  being 
guilty  of  a  departure.  Cledstane  v. 
Hewitt,  T.  1831.  445 

DEVIATION. 

See  Insurance. 

DISTRESS. 

Moveable  machines  called  stocking 
frames,  sent  to  the  house  of  a  work- 
man by  his  employer  in  order  to 
work  up  yarn,  are  distrainable  for 
rent  due  by  the  workman.  Secns, 
as  to  yam  sent  by  the  employer  to 
the  workman's  premises  with  the 
stockino:  frames.  Wood  mnd  emoiker 
V.  Clarke,  E.1831.  314 


PRECEDING   CAIES. 


DISTRINGAS- 

A  diatriogu  trill  not  be  granted  with- 
onl  personal  KTviee  of  tbe  vtmirt 
pnnufiTit  to  7  &  B  Geo.  *■  c,  71-  s-  5. 
uiileis  on  Tacts  nhich  almost  iireais- 
tibljr  shew  that  defeodant  kept  out 
of  the  way  to  avoid  that  service. 
Pitt  y.  Eldrtd,  M.  1830.  128 

In  order  to  obtain  a  distringaa  with- 
ont  personal  servi(«  of  a  venire,  a 
fall  and  disli act  affidavit  is  necessary 
to  saliifj  the  court  thnt  the  defend- 
ant keeps  out  of  the  way  to  avoid 
penonal  service.  (See  7&  8  Geo.  4. 
c.  71.  s.  6.  289.  D.)  WiniunUy  r. 
Edge,  H.  1831.  -       276 

A  distringas  will  not  be  granted  with- 
out personal  service  of  tbe  etnire, 
pursuant  to  7&  B  Geo.  4.  c.  71.S-5- 
nnlesa  on  facts  from  wblch  it  may 
reasonably  appear  to  tbe  satisfactioa 
of  the  court  that  the  defendant  kept 
out  of  tbe  way  to  KToid  that  service. 
GoAiti  v.  Ridgatt,  E.  1831-         287 

Requisites  of  affidavits  in  order  to 
found  a  diitringM,  Whittkomt  v. 
Simotu,  H.  1831.  993 

See  also  Debell  v-  £1119,  and  Aneny- 
iHotu  Caie,  T-1831.  498.499 

Partners  in  trade,  resident  at  Bam- 
byrgh,  had  a  warehouse  in  Manckti- 
ter.  Service  of  venirt,  by  leaving  it 
vrith  Ibeir  servant  at  the  warehouse, 
was  held  not  sufficient  to  ground  a 
dittringoM  to  levy  issues  in  order  to 
compel  their  appearance  j  and  a  <{('/- 
trinimi  which  bad  issued  was  set 
aside  with  costs.  Bali  v.  Gttmpli, 
T.  1831.  490 

The  court  will  not  increase  tbe  issues 
onaA'drinoof  suedoutwilhont  com- 
plying with  the  Stat.  7  fa  8  Geo.  4. 
c.  71-  s.  5.  Pennell  v.  Kingtton, 
T.  1831.  485 

SttMt,  a  ditti-ingat  should  not  issue 
till  the  8tb  day  aHer  that  on  which 
tbe  venire  is  made  returnable.  Tio- 
Mu  V.  Eldtr,  T.  1831.  496 

DOCUMENTARY  EVIDENCE. 

See  Tithes. 


DOMICIL. 

See  Stock. 


EJECTHraiT. 

.t  a  declaration  in  ejectment  is  duly 
served  before  tbe  essoin  day,  tbe 
omission  in  the  notice  of  tbe  term  in 
which  tbe  tenant  is  to  appear  is  im- 
material. Doe  V.  iltfe,  H.  tS31.    280 

See  now  Rig.  Gen.  pa.  A34. 

A  declaration  in  ^ectmenl  waa  serv- 
ed on  two  tenants  in  possession  gf 
different  parts  of  the  premises  sought 
to  be  recovered.  A  third  party  en- 
tered iuto  a  mle  to  defend  alone,  as 
landlord.  S*mbU,  neither  tnaut  in 
possesion  can  be  admitted  to  prove 
adverse  possession  by  tbe  Other  of 
tbe  part  held  by  him,  for  the  judg- 
ment in  ejectment  would  be  evidence 
against  both  in  ao  action  for  mesne 
profits.     Dot   d.   Ltwit  t.    Pretee, 


fe.l 


410 


Service  of  declaration  in  ^ectment 
since  11  G.4.  andl  W.  4.  c.  70.  ^6- 
when  the  first  day  in  full  term  falls 
on  Swdag.  Serviceof  rule  ibr  judg- 
ment 00  tenant  in  possession,  after 
an  irregular  service  of  a  declaration 
in  ^ectment  on  the  essoin  day.  Dot 
V.  Aim,  T.  1831.  499 

ENTRT. 

See  Bill  of  Sight. 

EVIDENCE. 

SttKhle,  a  written  roemormndum  of  an 
arrest,  and  of  the  place  where  it  oc- 
cnrred,  made  by  a  sheriff's  officer  at 
tbe  time  of  the  caption,  sent  by  him 
imraediatelr  to  the  sheriff's  office, 
and  there  filed  in  the  course  of  busi- 
ness, is  not  evidence  of  the  place  of 
arrest,  after  the  officer's  dealb,  in  an 
action  between  third  persons.  CAam- 
bert  V-  Benuuconi  and  athert,  T. 
IB31.  335 

Semble,  that  an  entry  in  a  book  of  a 
company  not  incorporate,  and  pur- 
porting to  be  dated  IffTS,  and  to  be 
a  promise  by  one  F.  S.  to  pay  a  fine 
incurred  by  him  for  selling  in  a  town 
not  being  free  thereof,  is  not  evi- 
dence, wilhonl  extrinsic  jiroof  who 
P.  S.  was,  and  in  what  situation  be 


640 


INDEX    TO    THE 


Stmite,  that  the  decliratlons  of  de- 
ceased corporators  are  evidence  by 
repntation  of  a  custom  to  exclude 
straugen  from  trading  in  a  particu- 
lar town.    S.C. 

EXECUTORS. 

See  Stock. 

A  testator  bariDg  contracted  to  build  a 
wooden  gallery,  died  before  any  of 
the  work  was  done.  Hia  executora 
cumpleted  it  after  his  death.  Beld 
that  Ibey  were  entitled  to  ane  for 
work,  labour,  and  material!,  found 
by  (hem  aa  execntors  ;  for  the  iudi 
to  be  recovered  would  be  naseta. 
Marihall  and  otheri,  Eiitcutori  of 
Salford,  r.  Broadhurtt,  E,  1U3I. 

34S 

EXTENT. 

An  extent  lies  against  the  insolTcnt 
agent  of  a  Fire  Insurance  Company, 
Where  it  ia  found  on  inquisition  that 
he  has  received  a  sum  due  to  the 
crown  for  insurance  duties,  though 
the  company  be  nlso  liable  to  the 
crown.  Rex  r.Wranffkam,B.  \8S\. 
383 

HNE  OF  LANDS. 

Dind  was  settled  on  the  grandfather  of 
lessor  of  plainlilT  for  life,  remainder 
to  the  grnndniother  in  tail.  After- 
wards, ill  the  lifetime  of  grandfather 
and  grandmolber.  the  father  being 
issue  in  tail  levied  a  fine  with  war- 
ranty but  wilhout  proclamations. 
The  grandmother  died,  the  grand- 
father died,  the  father  died  leaving 
issue  the  grandson  lessor  of  plaiittilf. 
field  that  the  Une  with  warranty  look 
away  the  right  of  entry  of  the  grand- 
son. JJot  d.  Thonun  r.  Jonet,  T. 
Itl3l.  50G 

FIBE  INSURANCE  COMPANY. 
See  Extent. 


FRAUD. 


A  fraudulent  niisrepr«Mnlation  of  Ibe 
legal  effects  of  a  deed  by  which  i 
parly  is  induced  to  execute  caanol 
be  given  in  evidence  on  the  plea  of 
HON  ttt  factum.  Edwards  v,  Bfwn 
and  eihtrt,  H.  1831.  182 


FRAUDS,  (STATUTE  OP.) 

See  Guarantee. 

A  verbal  agreement  to  take  ready-far- 
niahed  lodgings  "for  two  or  three 
year*,"  is  a  contract  for  an  intemt 
in  land,  and  valid  aa  a  lease  for  ml 
exceeding  three  years,  but  will  not 
support  an  action  for  not  enteriog 
on  or  occupying  the  demised  pre- 
mises.   Eds*  V-  Strafford,  E.  1831. 

Attorneys  undertaking.  SeeArrouitT. 

FREIGHT. 

Sue  Ships. 

FUNDS. 

See  Stock. 


GUARANTEE. 

A  guarantee  for  payment  of  the  debt 
and  coats  in  enaction  pending  againit 
a  third  person,  unless  paid  by  a  cer- 
tain day,  was  in  writing,  but  did  Dot 
BlipuUte  for  forbearance  of  the  ac- 
tion. Another  action  having  been 
brought  on  the  guarantee,  the  de- 
claration alleged  a  stay  of  farther 
proceedings  as  the  consideration  for 
the  promise.  Held  thatuo  suchcon- 
sideraliun  appeared  or  could  nece*- 
aarily  be  implied  from  the  written 
instrument,  so  as  to  satiafy  the  sta- 
ture of  frauds  (39  Car.  2.  c.  3.  s.  4 ) 
Vole,  Gtnt.  i.  Dgtr,  E.  1831.       3IM 

HABEAS  CORPUS. 

Removal  of  prisoner  for  contempt  to 
take  his  trial  for  peijury  in  another 
rounty,      Rt    Thomat     Wetttm    E 


PRECEUING    CASES. 


HEIR  AND  ANCESTOR. 

Indebt  against  an  heiron  the  bond  of  an 
ancestor,  ritniper  deicent  before,  at, 
or  finee  the  exhibiting  the  bill,  was 
pleaded.  Plaintiff  replieil,  that  be- 
fore the  comraencement  of  the  unit 
defendant  had  lands  by  de-cent.  The 
plaintiff  bad  a  verdict,  but  the  jury 
did  not  iniiiiire  of  the  value  of  the 
lands  descended.  Held,  that  the  re- 
plication provided  bystBt.  3W.  &M. 
c.  14.  n.e.  having  bten  adopted,  the 
jury  ivbo  tried  the  cause  should  have 
inijuired  the  value  of  the  lands  de- 
scended 1  and  a  eenire  dt  novo  was 
anarded.  Brow*  v.  ShiAtT  end 
etktn,  T.  1S3I.  4DD 

Quart,  whether  3  W.  &  M.  c.  14. 
s.  6.  is  general  in  its  operation, 
or  confined  to  cases  of  alienation 
before  action  brought ;  or  whcdier 
that  statute  continues  to  a  plaintitT 
Ml  coramon-law  right  to  a  general 

.  judgment  on  false  plea  of  ritnt  ftr 
.dteent  pleaded !    S.  C. 

IMPORT  AND  EXPORT. 

See  Bill  of  Sight. 

Srat.  6  Geo.  4.  c.  107.  provides  by  sec- 
tion 53.  that  certain  spirits  and  tobac- 
co shall  he  absolutely  prohibited  to  be 
imported,  unless,  if  spirits,  in  casks 
of  not  less  than  forty-six  gallons, 
or  in  cases  of  not  leas  than  three  do- 
zen quart  bottles,  and  if  tobacco,  and 
from  the  Eail  Indiei,  in  hogsheads, 
&c.  of  100  lbs.  and  from  other  pUcis, 
in  bugsheads.  Sic.  of  4&0  lbs.  each  ; 
and  by  sec.  12H,  that  all  such  goods 
whose  importation  is  thus  restricted 
on  account  of  its  package,  shall  be 
deemed  prohibited  goods.  A  count 
stating  that  defendant  imported  spi- 
rits and  tobacco  in  casks  and  cases 
of  less  than  the  legal  size,  and  har- 
boured and  concealed  the  same  know- 
ing no  duties  had  been  paid  or  re- 
ceived thereon,  is  bad,  for  prohibi- 


n  of  snch  import  is  absolute.    Thi 
Att.0tn.-r.Kt9,  M.  1830.  K 


INFORMATION. 

See  pLEADiNo. 
INSOLVENCY. 

See  JuDOMENT  AS  IN  Case  of  Non- 
suit. 

INSURANCE. 

Insurance  ou  goods  in  ship  Jata  Pat- 
ktt,  at  and  fiiHn  StHemport,  Ptnaiu, 
Malacca,  Batons,  all  or  any,  to  the 
ship's  port  of  discbarga  in  JSvope, 
with  leave  to  touch,  stay,  and  trade 
at  all  or  any  ports  and  places  what- 
soever and  wheresoever  in  tbe  Emit 
Indiei  or  elsewhere,  beginning  the 
adventure  on  the  goods  from  the 
loading  thereof  onboard  as  ubowe; 
with  leave  also,  tit  Ikat  vogmgt,  to 
proceed  and  sail  to,  and  touch  and 
stay  at  any  ports  or  place*  whatao- 
ever  and  wheresoever,  ■»  «iijr  diree- 
tion,  and  for  any  parposo,  necessary 
or  otherwise,  particularly  Sateaper*. 
Panang,  MaUtect,  Batawim,  Cap*  of 
Good  Hope,  and  Si.  iTfltM.— The 
diip  having  taken  coffee  on  board  at 
Batavia,  proceeded  to  Soiirabajfa,  a 
port  in  Java,  400  miles  E.  of  Bata- 
ti",  and  ont  of  the  course  from  Ba- 
laviu,  Sineapert,  Penang,  or  Ma' 
lace*,  to  Ewopt,  and  took  more 
coffee  on  board  there.  She  then  re- 
turned to  Baiaeia,  and  having  sailed 
from  thence  for  Europt,  was  lost. — 
Held,  I.  That  tbe  voyage  wasa  voy- 
age within  tbe  policy  :  St.  that  tb« 
trip  to  Sovrabaya  was  no  deviation  : 
and  3.  that  the  coffee  shipped  at 
Sourabaya  was  covered  by  the  po- 
licy, as  well  as  that  shipped  at  An- 
tavia.  LtathleyT.  BmUtrmtdotkirM, 
(in  Error),   E.  1B31.  3a& 

INUENDO. 

See  Slani>er. 


Where  a  plaintiff,  who  knew  the  in- 
soUency  of  a  defendant,  declared,  on 
being  ruled  to  do  w,  in  order  to  avoid 
the  cost*  of  a  non-prot,  and  alter- 
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wards  dischaifed  a  rale  fer  judfinent 
•8  in  case  of  a  nontoit,  on  a  pereiop- 
tory  undertaking  to  try,  the  court  re« 
fused  to  diioharge  that  undertaking. 
Cunningham  r.  JUei,  M.  1830.        1 

A  rule  for  judgement  as  in  case  of  a 
nonsuit,  «nll  not  be  made  absolute 
while  any  thing  remains  due  under 
an  agreement  between  the  parties,  to 
pay  by  instalments.  Anonymous,  E. 
1831.  378 

After  a  rule  for  judgment  as  in  case 
of  nonsuit  has  been  discharged,  witii- 
out  imposing  terms  as  to  costs,  a  rule 
will  be  ii^ranted  for  tiie  costs  of  not 
vroceedmg  to  trial.  AoeJltH  (printed 
Doeketi)  ▼.  Reed,  £.  1831 .  386 

In  a  C9untry  cause,  issue  being  join- 
ed in  Hiuay  term,  if  plaintiff  does 
not  gire  qotice  of  trial  at  the  assizes 
after  that  term,  the  defendant  cannot 
in  Trtntf jf  term  more  for  jndgment 
as  in  case  of  a  nonsuit.  Simons  v. 
Folkingham,  T.  1831.  601 

JUSTICES  OF  PEACE. 

In  an  action  aj^inst  a  magistrate,  for 
an  act  done  la  the  execution  of  his 
office,  the  notice  stated  the  nature  of 
the  writ  intended  to  be  sued  out,  and 
also  the  eause  of  action.  A  writ  was 
sued  out  and  served,  but  aflerwards 
diaeontinued ;  and  within  the  time 
allowed  by  the  statute,  another  writ 
ejusdem  generis  was  sued  ont  and 
served,  in  which  another  person  was 
joined  as  defendant.  The  court,  af- 
ter Terdict,  held  that  the  notice  was 
snfficient.  Jones,  Gent,  one,  ^e.  v. 
Simpson,  Esq,  mid  Darhiskire,  M. 
1830.  32 

LEGACY  DUTY. 

See  Stock. 

Rnle  for  attachment  against  an  execu- 
tor, for  not  delivering  an  account  at 
Legacy-duty  Office,  is  nisi  only.  Re 
Estate  of  Vt/vyan,  E.  1 W.  4.        379 

LIEN. 
See  Attorney. 

LOADING  PORT. 
See  InaVRANCE,  1. 


LOSING  A  TRIAL. 

A  trial  is  not  lost,  unless  jtidsmeat  of 
the  term  is  lost  by  the  derendanf  s 
delajr  to  put  in  and  perfect  bail  is 
due  time.  Accordingly,  proeeediigi 
on  a  bail-bond  were  stiiyed,  after  bul 
put  in  and  justified  on  the  vsaal 
terms,  without  the  bail-bond  stand- 
ing as  a  security,  where  ttie  writ 
being  returnable  the  last  day  of  one 
term,  the  trial  mirfat  have  beea  at 
the  first  sittings  in  ttie  next,  had  hail 
been  put  in  in  due  time.  Bevun  v. 
JTni^,  T.  1831.  420 

MACHINERY. 
See  Distress. 

MASTER  AND  SERVANT. 

A  master  is  aMwerable  for  the  illegal 
act  of  his  servant,  if  withiB  the  scope 
of  his  probable  authority,  and  doas 
for  the  master's  benefi  t.  Thas,  whsii, 
after  the  detection  of  smuggled  to- 
bacco concealed  in  a  cellar,  a  servant 
in  his  master's  absence  procured  a 
permit,  by  which  he  intended  to  pro- 
tect the  goods  from  seizure,  the  mas- 
ter was  held  liable  for  the  peaal^ 
attached  to  the  offence  of  uudnlj 
using  a  pernnt.  Atty.  Gem.  t.  Sei- 
don  and  Binns,  M.  1830.  41 

MODUS. 
See  Tithes. 

MONEY  COUNTS  AND  ACCOUNT 
STATED. 

The  words  ''value  received  with  in- 
terest/' occurring  in  an  instrumeot 
which  is  not  negotiable  as  a  promis- 
sory note  or  bill  of  exchange,  do  not 
of  themselves  import  a  money  coasi- 
deration,  so  as  to  satisfy  an  averment 
that  money  was  lent  by  plaintifi  to 
defendant.  Morgan  anel  emotker  v. 
Stephen  Jones,  M.  1830.  21 

An  instrnment  by  which  money  was 
made  payable  on  a  contingency, 
canDot  be  given  in  evideiice  as  a 
promissory  note  on  the  counts  for 
money  lent,  or  on  the  account  stated, 
though  sued  on  between  the  original 

Carties,  and  expressing  value  to  haTe 
ecu  received.    S.C. 


PRECEDING   CA8B3, 


A.  (WiarlMi),  B.  ('TtaiMp'0"A  *Bd 
C.  (Craptu),  being  iieparate  traders, 
kgreed  to  a  joint  speculation  in  im- 
porting com.  The  agent  for  bu3'iDg 
the  com  abroad  knew  that  the  ipecu- 
lalion  woa  on  the  jointaccoubl  of  A., 
A,  and  C,  and  was  directed  to  consign 
to  ^..drawing on  him  at  twoor three 
monthi.  Corn  was  bought,  and  bills 
for  the  Talus  drawn  on  and  accepted 
by  A.,  payable  at  a  bauker"!  iu  Lon~ 
£m,  the  correspondents  of  the  plaio- 
lifls,  who  were  bankers  at  Hall.  A. 
had  n  banking  account  with  the  lat- 
ter, who,  being  in  the  habit  ofpaying 
his  acceptances  at  the  house  of  their 
London  correspondenis,  paid  the 
aboTe  annng  other  acceptances,  not 
tbenknowiugof  the  joint  specntation 
Of  A.,  B.,  andC.  A.,  byway  of 
part  security  to  the  plaintifis,  indors- 
ed to  tbe«  two  accommodation  bills 
drawn  by  himself  on  B.  These  were 
lupaid,  and  A.  and  B.  became  bank- 
rupts. C.  bad  contributed  his  third 
of  the  purchase,  but  did  not  appear 
to  have  known  from  what  source  A. 
obtained  bis  funds  for  that  purpose. 
Held,  that  the  HtUl  bankers  cotdd 
not  recover  against  C.  as  for  money 
lent  or  bad  and  received,  the  amonnt 
of  the  bills  drawn  by  A.  on  B., 
tbonghthey  had  given  A.  credit  fbr 
them  in  bis  account,  as  partly  liqui- 
dating their  advances  to  pay  for  the 
corn  bought  for  A.,  B.,  and  C,  at 
their  joint  profit  or  loss,  fimitk  and 
otktrt  V.  CraiieKund  another,  T.  1S31. 

MORTGAGE. 

Where  mortgagor  and  Dorlgagee  join 
in  a  lease,  containing  an  express  co- 
renanl  by  mortgagor  onlv,  for  quiet 
enjoyment,  no  covenant  oy  both  for 

Suiet  enjoyment  can  be  implied. 
mitky.  A.  PocVinffton  and  A-  S. 
Poeklington,  E.  1831.  300 

NEW  TRIAJ-. 

Coats  of  new  trial,  where  the  event 
is  different  from  that  of  the  first, 
should  be  made  part  of  tbe  rule  for  a 
new  trial.  Poole,  Aiiignte  ofSy«r, 
T.  MUlard,  H.  18S1.  280 

Stmblt,  where  a  sufficient  reason  for 
a  verdkl  exists  in  a  material  dofect 
of  proof  by   the  railing  party,  the 


M3 

oourt  wtU  not  goMt  a  new  trial, 
tboa^  the  verdict  is  against.  th«  oAer 
evidence  in  tbe  caoaa,  and  tbe  defi- 
ciency was  not  discovered  at  the  trial. 
Dttnt4  V.  Morgmn  amd  »tM*r§,  T. 
1831.  407 

Where  a  eaose  istried  dnring  (he  term, 
a  new  trial  may  be  moved  for  within 
four  days  afler  retnm  of  tbe  dUtrim- 
gat.  JUMon  V.  C/arJU,  E.183I.    634 

NON  EST  FACTUM. 

A  fraudulent  misrepresentation  of  the 
legal  effect  of  a  deed,  by  which  a 
party  is  induced  to  execute,  cannot 
be  given  in  evidence  on  the  plea  of 
non  ett  factum.  A  mortgagor,  with 
two  secoritiea,  entered  into  a  l>ond 
to  the  mortgagee,  the  condition  of 
which,  aflei  reciting  tbal  the  mortga- 
gor was  seised  in  tail  of  premises  of 
which  he  had  covenanted  to  suffer  a 
recovery,  to  enure  to  the  use  of  the 
mortgagor  in  fee,  subject  to  the  pro- 
viso for  redemption,  was,  that  tbe- 
bond  should  be  void  if  the  rec^overy 
should  be  suffered,  so  and  in  sn^ 
mauner  as  that,  under  and  by  virtue 
thereof,  and  of  the  mortage  deed, 
the  premises  should  be  vested  in 
plaintiff  iu  fee,  "  according  to  tbe 
true  intent  and  meaning"  of  tbe  mort- 
gage deed,  Bubjeetonly  to  the  provi- 
so for  redemption.  The  recitals  in 
the  mortgage  deed  stated  a  seisin  in 
fee  by  mortgagor's  maternal  grand-, 
father,  in  1795.  A  deed  of  settle- 
ment and  fine  in  17&&,  by  faia  daugh- 
ter and  devisee,  and  her  husband,  to 
themselrea  fbr  their  livest  with  power 
of  appointment  by  the  former,  which 
she  in  1 809- executed  by  a  devise  to 
her  son,  the  mortgagor,  for  life,  and 
bis  sons  in  tail ;  and  also  a  convey- 
ance after  tbe  wile's  death,  of  the 
husband's  life  estate  to  the  mortgagor' 

In  an  action  on  the  bond  against 
a  surety.  Held,  First,  that  these 
recitals  were  snSdent  evidence 
that  the  maternal  grandbthw  of 
mor^agor  had  seisin,  and  tbe  pos- 
settion  had  fiillowedlbe  lindtatioDs 
and  power  of  the  deed  of  ITU ;  alto, 
that  the  meaning  of  the  conditions 
was,  that  such  a  recovery  should  be 
tttfferedj  as  would  vest  an  absolnlo 
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estate  in  fee  in  the  mortgagor.  Ed- 
wards  ▼.  J,  H,  Brown,  Stephens,  and 
Harries,  H.  1831.  182 

NOTICE  OF  ACTION. 
See  Justices  of  Peace. 

NOTICE  OF  TRIAL. 

See  Judgment  as  in  case  of  Novsuit. 

OFFICER  OF  COURT  OF  EX- 
CHEQUER. 

See  Privilege. 

OUTLAWRY. 

-     See  Sequestration. 

PAPER  BOOKS. 
See  Demurrer. 

PARTNERS. 

When  a  partnership  name  is  pledged 
by  a  bill  drawn  in  the  name  of  the 
firm,  the  partnership,  of  whomsoever 
consisting,  and  whether  the  partners 
are  known  or  secret,  or  are  named  in 
the  firm  or  not,  will  be  bound,  unless 
the  title  of  the  party  seeking  to  charge 
them  can  be  impeached.  Wintle  and 
another  v.  Crowther  and  Coombs,  H. 
1831.  210 

PEREMPTORY  UNDERTAKING. 

See  Judgment  as  in  case  of  Nonsuit. 

PERSONALTY. 

See  Stocks. 

PLEADING. 

An  information  by  the  attorney-ge- 
neral, on  6  Geo.  4.  c.  108.  s.  35.  stat- 
ed a  bribe  to  have  been  offered  by 
defendant  to  Thomas  Dabbs,  a  cus- 
tom-honse  officer.  His  name  was 
proved  to  be  Thomas  Tyrrel  Dabbs. 
Held  no  variance,  as  it  could  not  have 
been  pleaded  in  abatement.  Attorney 
Generaly.  Hawkes,  M.  1830.  3 

An  averment  that  bugles  had  been 
landed  without  due  entry,  was  held 
to  bo  supported  by  proof  that  these 


articles,  though  they  might  also  be 
called  beads,  were  always  called 
bugles  at  the  custom-house,  were  en- 
tered and  exported  as  such,  paid  a 
higher  import  duty  than  beads,  and 
were  spoken  of  by  defendant  as 
bugles.  Attorney  Generaly.  Hawket, 
M.  1830.  9 

PLEADING. 

A  defendant  may  plead  in  person  to  an 
information  by  the  crown.  Attonuy 
General  V,  Carpenter,  E.  1831.— 351 

See  Slander. 

PORT. 
See  Insurance,  I. 

PRIVILEGE. 

One  of  the  original  oflicers  of  the  Ex- 
chequer may  sue,  jointly  with  an  un- 
privileged person,  by  capias  of  privi- 
lege, without  losing  such  privilege, 
and  is  therefore  entitled  to  costs  on 
recovering  less  than  51,  against  an 
attorney  of  K.  B.  resident  in  London, 
notwithstanding  sect.  10  of  the  Lon- 
don Court  of  Requests  Act,  39  6ea  3. 
c.  civ.  ElkinSy  a  Side  Clerk  in  the  of- 
fice of  Clerk  of  the  Pleas,  and  El- 
kins,  Gent,  Sfc,  v.  Harding,  Gent.  H. 
1831.  274 

PROBATE  DUTY. 
See  Stock,  2. 

PROCflEIN  AMY. 
See  Infant. 

PROMISSORY  NOTE. 
See  Money  Counts. 

PROPERTY,  RIGHT  OF. 
See  Trover. 

RECITALS. 

In  deed.    See  Non  est  Factum. 
In  warrant  of  distress.    See  By-law. 

RECOGNIZANCE. 
See  Scire  Facias. 

REGULiE  GENERALES,    154,291, 

'  611> 


PRECEDING    CASES. 
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RESTRAINT  OF  TRADE. 

See  Trade. 

RIENS  PER  DESCENT. 
See  Heir  and  Ancestor. 

SCIRE  FACIAS. 

In  scire  facias  against  the  conusor  of  a 
recognizance  to  the  crown,  no  costs 
are  recoverable  by  the  defendant, 
though  he  succeed  on  demurrer  and 
in  error.  The  King  in  aid  of  Hollis 
V.  Bingham,  M.  1831.  262 

SEAMEN. 

i4.,  a  seaman  on  board  an  Indiaman  at 
anchor  in    Macao   river   in   China, 
within  two  or  three  miles  from  Ma- 
^o,  and  near  several  other  Indiamen, 
was  guilty  of  disobedience  to  the  gun- 
ner, in  the  captain's  absence.    Three 
days  after  the  captain  came  on  board,  ^ 
and  ordered  A,  to  be  flogged.    The 
plaintifi',  another  seaman,  disobeyed 
these  orders,  and  resisted  their  exe- 
cution in  a  mutinous  and  disorderly 
manner,  for  which  he  was  himself 
flogged,  by  the  like  orders.     Held, 
that  there  was  no  legal  necessity  to 
inflict  i4.'s  punishment  immediately 
after  his  offence ;  and  that  therefore 
the  captain  was  justified  in  mode- 
rately floeging  the  plaintiff"  for  muti- 
nous disobedience  to  his  lawful  order 
to  flog  A.    Also,   that  a  captain's 
power  to  inflict  moderate    corporal 
punishment  exists  on  board  a  ship, 
not  only  while  at  sea,  but  when  in  a 
foreign  river  or  port,  near  the  land, 
and  within  reach  of  assistance  from 
otlier  ships  of  the  same  nation.  Lamb 
V.  Burnett,  H.  1831.  265 

SEISIN,  E^  IDENCE  OF. 

See  NoN  Est  Factum. 

SEIZURE. 

See  Bill  OF  Sight. 


SECURITY  FOR  COSTS. 

A  plaintiff  will  not  be  required  to  give 

security  for  costs,  or  to  disclose  his 

place  of  residence,  where  there  is  no 

doubt    that  he    sues    in    his    own 


right,  and  it  does  not  appear  that  he 
if  out  of  the  kingdom.    JLhyd  v.  Da- 


vis. T.  1831. 
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SEQUESTRATION. 

Practice — Requisites  for  issuing  se- 
questration on  outlawry  of  beneficed 
clerk.  In  re  outlawry  of  Nathaniel 
Hindefilerk,  £.  1831.  347 

SHERIFF. 

Practice  of  dischar^ng  an  attach- 
ment against  a  shenff  for  not  bring- 
ing in  3ie  body.  Croahy  v.  Davis,  T. 
1831.  422.  n.  Smith  v.  Parslow,  T. 
1831.  423.  n. 
Attachment  against  sheriff  for  not  bring- 
ing in  the  body.     Harrison  r, , 

T.  1831.  631 

A  sherifTs  bailiff  covenanted  with  a 
sheriff  to  give  him  correct  instructions 
for  his  returns,  and  to  pay  him  all  the 
costs  of  defending  actions,  or  making 
or  opposing  motions,  touching  any 
matter  in  which  the  bailiff  should  act 
as  such ;  and  also  to  indemnify  him 
against  all  expenses  he  mig^t  pay  or 
be  liable  to,  by  reason  of  the  exe- 
cuting, not  executing,  returning,  not 
returning,  or  misretum  of  any  pro- 
cess, &c.  occasioned  by  the  act  or  de- 
fault of  the  bailiff.    The  bailiff  gave 
correct  instructions  for  a  return  of 
nulla  bona,   which  was  accordingly 
made.      An    action  being    brought 
against  the  sheriff  for  that  return, 
he  sustained  ex  pence  in  defending  it. 
Held;  that  the  bailiff  was  liable  to 
indemnify  the  sheriff  for  the  amount. 
Farebrother  and  another  v.  Worsley 
and  others,  executors  rf  Hirst,  de- 
I       ceased,  T.\S3\.  424 


SHERIFFS  OFFICER. 

Memorandum  of  arrest  by.   See  Evi- 
dence. 

SHIPS. 

Where  the  owners  of  a  ship,  by  an  in- 
strument called  a  charter-party,  ap- 
pointed B.  to  the  command,  and 
agreed  that  (the  ship  being  tight,  &c. 
and  manned  with  thirty-five  men) 
B.  should  be  at  liberty  to  receive  on 
board  a  cargo  of  lawful  goods  (re- 
serving 100  tons  to  be  laden  for  ac- 
count of  the  owners),  and  proceed 


i 
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therewith  to  Ctileuttm,  and  there  re- 
load the  ship  with  a  cargo  of  Btut 
India  produce*  and  retnm  to  Lon- 
don :  and  upon  her  arrival  and  dis- 
charge thera,  the  intended  voyage 
and  service  should  end.     And  the 
owners  further  agreed,  that  the  com- 
plement of  thirty-five  men  should,  if 
possible,  be  kept  up,  that  they  would 
supply  the  ship  with  stores,  and  that 
she  might  be  retained  in  the  service 
twelve  months,  or  so  much  longer  as 
was  necessary  to  complete  the  voyage. 
In  consideration  of  which,  B.  agreed 
to  take  the  command,  and  receive  the 
ship  into  his  service  for  twelve  months 
certain,  and  such  longer  time  as  might 
be  necessary  to  complete  the  voyage, 
Mid  pay  to  the  ovvners  for  the  use  and 
hire  of  the  ship  after  the  rate  of  Q6s, 
per  ton  per  month,  of  which  1000/. 
was  to  he  paid  on  the  execution  of  the 
charter-party,  and  2000/.  by  two  ap- 
proved bills  on  Calcutta,  one  of  which 
was  to  be  payable  one  month,  and 
and  the  other  two  months  aAcr  her 
arrival  there ;  the  residue  to  be  paid 
or  secured  to  the  satisfaction  of  the 
owners,  on  the  arrival  of  the  ship  at 
London,  and  previous  to  commencing 
the  discharge  of  her  homeward  cargo. 
(Certain  other  stipulations  for  pay- 
ment of  freight,  if  the  ship  were  de- 
tained in  India,  were  then  made.) 
And  it  was  further  agreed,  that  B, 
should  remit  all  freight  bills  for  the 
homeward  cargo  to  Buckles  and  Co. 
in  London,  who  should  hold  them  as 
joint  trustees  for  the  owners  and  B.; 
that  they  should  first  be  applied  to 
payment  of  the  balance  of  freight  due 
from  B.,  and  the  surplus,  if  any,  be 
handed  over  to  him.     It  was  then 
provided  that  the  owners  should  have 
an  agent  on  board,  who  was  to  have 
the  sole  management  of  the  ship's 
stores,  and  |>ower  to  displace  B.  for 
breach  of  any  covenant  in  the  char- 
ter-party, and  appoint  another  com- 
mander.     C  and  Co.,  in  Calcutta, 
having  knowledge  of  this  instrument, 
shipped  goods  on  board  the  vessel  for 
London,  which  were  never  delivered 
there.    Held,  that  they  could  not  re- 
cover against  the  owners,  for  by  the 
agreement  between  them  and  B,  he 
became  owner  pro  h&e  vice,  on  these 


pprounds,  Ist.  he  was  to  take  the  ship 
into  his  serrice  for  twelve  months,  at 
a  certain  rate  per  ton;  2dly,  had  the 
owners'  agent  displaced  hin  from  the 
command,  he  would  have  remained 
the  freighter  liable  to  the  shippers ; 
and  lasSy,  the  surplus  freight  be- 
longed to  him,  and  not  to  the  owners, 
who  had  a  remedy  on  the  charter- 
party  if  no  freight  had  been  earned. 
Newberry  and  Bcn$oH  ▼.  Coimn  mmd 
others,  M.  1830.  66 

SIGNATURE. 

See  Attorney. 

SITTINGS  IN  TERM. 
See  Losing  a  Trial  ;  Nbw  Trial. 

SLANDER. 

Case  for  defamation.  — The  first  eoont 
stated,  as  inducement,  that  plain- 
tiff was  a  livery-stable  keeper,  and 
by  that  trade  and  business  acquir- 
ed a  profit.  The  last  count  stat- 
ed that  defendant  spoke  these  words 
of  and  concerning  the  plaintiff,  and 
of  and  concerning  him  in  his  said 
trade:  —  "You  (meaning  the  said 
plaintiff')  are  a  regular  proTer  under 
bankruptcies,''  (meaning  that  the  said 
plaintiff  was  accustomed  to  prove  fic- 
titious debts  under  commissions  of 
bankrupt.)  Verdict  for  plamtifi'  on 
all  the  counts.  Held,  on  error 
brought,  Ist,  That  the  words  did  not 
impute  a  charge  against  the  plaintiff' 
in  the  way  of  his  trade  or  business; 
and  2dly,  That  the  iuuendo  imputing 
a  crime  punishable  bylaw,  was  badly 
pleaded,  as  enlarging  the  natural 
meaning  of  the  words  used,  without 
resting  on  any  introductory  averment 
of  a  colloquium  respecting  the  proof 
of  fictitious  debts  ;  and  a  venire  de 
novo  was  awarded.  Alexander  r 
Angle,  M.  1830.  9 

•.Where  words  are  spoken  of  a  per- 
son in  an  office  of  profit,  which  have 
a  natural  tendency  to  occasion  the 
loss  of  such  ofllce,  or  which  impute 
the  want  of  some  necessary  qnalifica- 
tion  for,  or  some  miscondnct  in  it, 
they  are  actionable.  Seeus^  if  a 
clerk  to  a  gas-light  company  is'chanr- 
ed  with  immoral  conduct  with  women 
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that  imputatioD  haviup^  no  reference 
to  his  office,  the  words  not  heing  laid 
to  have  been  spoken  of  him  in  his  of- 
fice as  clerk,  nor  proved  to  have  oc- 
casioned him  an^  special  damage. 
Where  the  material  part  of  the  words 
declared  on  is  proved  to  a  jury,  the 
verdict  must  be  for  the  plaintiff;  and 
a  nonsuit  will  not  be  entered,  though 
on  demurrer  of  motion  in  arrest  of 
judgment,  it  might  be  held  that  an 
action  could  not  be  maintained  on 
the  words  proved.  Lumhy  v.  Allday^ 
H.  1831.  2\7 

SPECIAL  CASE  AND  SPECIAL 
VERDICT. 

SembU,  the  attorney-general  has  not 
power  to  turn  a  special  case  into  a 
special  verdict,  no  leave  having  been 
given  for  that  purpose  at  the  trial. 
Att,  Gen,  v.  Dimond,  H.  1831.-286 

SPIRITS. 

See  Import  and  Export. 

STOCK. 

French  stock  belonging  to  an  English 
testator,  may  be  sold  abroad  by  the 
English  executor,  and  its  proceeds 
administered  by  him  here,  without 
paving  probate  duty  thereon.  Ati, 
Gen.  V.  Dimond,  H.  1831.  243 

Stock  in  foreign  funds,  locally  situ- 
ate abroad,  is  personalty  following 
the  domicile  of  the  owner ;  therefore 
a  bequest  of  such  stock  by  a  party 
domiciled  in  England,  is  liable  to  le- 
gacy-duty. In  the  matter  of  the 
estate  and  effects  of  Roht.  Ewing, 
deceased,  M.  1830.  91 

TITHES. 

The  word  '*  tithes''  in  an  ancient  do- 
cument creating  a  rectory,  will  in- 
clude composition  for  tithe,  as  well 
as  tithe  in  kind,  and  the  meaning 
can  only  be  explained  by  subsequent 
usage  in  each  particular  case.  Bech 
and  others,  v.  Bree,  Clerh,  M.  1830. 

132 

A  modus  of  twopence-halfpenny  an 
acre  is  not  rank,  and  rankness  is  not 
weighed  in  very  nice  scales.    S.  C. 

Ancient  documentary  evidence  must 
be  of  a  satisfactory  and  conclusive  na- 


ture, in  order  to  overturn  a  modus* 
though  not  traced  to  a  date  near  as 
early  as  that  of  the  documents.  Beck 
and  others  v.  Bree,  Clerk,  M.  1830. 

132 
Where  the  order  of  birth  of  calves 
is  ascertained,  the  tenth  born  is  the 
only  one  to  which  the  tithe-owner  is 
at  common  law  entitled,  notice  of  the 
birth  being  given  him:  where  the 
order  of  birth  is  not  ascertained,  he 
is  to  have  one  of  average  quality.  A 
parochial  custom  of  tithing,  by  which 
the  tithe-owner  had  one  calf  out  of 
ten  or  seven,  each  calf  to  be  kept  by 
the  occupier  five  weeks,  if  fallen  be- 
fore 3d  May,  if  after,  to  be  kept  one 
month,  is  good.  TratnuM  v.  Car- 
rington,  CUrh,  H.  1831.  169 

TOBACCO. 
See  Import  and  Export. 

TRADE. 

An  a^eement  in  partial  restraint  of 
trade  can  only  be  supported  by  an 
adequate  consideration.  Thus  an 
agreement,  by  which  a  brass-founder 
was  to  work  exclusively  for  certain 
factors,  for  his  and  their  lives,  they 
not  undertaking  to  find  him  full  em- 
ploy, but,  on  the  contrary,  reserving 
liberty  to  employ  others  to  execute 
their  orders  in  his  trade  if  they  should 
think  fit,  and  to  put  an  end  to  the 
agreement  at  three  mouths'  notice,  is 
bad ;  though  London  and  six  miles 
round  were  left  open  to  the  party  to 
take  orders  from.  Young  and  ano- 
ther. Assignees  of  Ireland,  a  bank- 
mpt,  v.  Timmins  and  another,  H. 
1831.  226 

A  note  given  by  the  bankrupt,  for  da- 
mages arising  by  his  working  for 
others,  contrary  to  the  above  agree- 
ment, is  void  for  want  of  consider- 
ation.   S.C. 

TROVER. 

A,  (Evert)  being  indebted  to  B. 
(Haigh),  gave  him  a  delivery  order 
for  goods  held  by  C,  a  wharfinger 
(defendant  Kelshaw).  B,  assented  to 
the  order,  and  C.  transferred  the 
goods  to  B.  in  his  books.  A.  con- 
tinuing indebted  to  B.,  and  being 
also  indebted  to  D.  (Mellin,  plain- 
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tiff's  teatator),  gave  Um  a  delivery 
order  for  the  tame  goods.  D.'a 
ageat  demanded  them  from  C,  who 
said,  ''  I  have  A.'t  order  to  hold 
for  B.  i  when  J.'s  debt  to  £.  is  set- 
tled, I'll  transfer  to  D.  Get  £.*s 
order,  and  I'll  transfer  to  D."  S.'s 
clum  on  A.  being  after wardj  reduced 
to  a  sum  a  little  aboTe  the  value  of 


handed  by  him  to  C,  who,  on  a  sab- 
sequeut  demand,  refused  to  deliver 
to  u.  without  an  order  from  B,  in 
his  favour,  which  order  was  never 
given.  Held,  that  D.  had  no  right 
of  property  sufficient  to  maintain  tro- 
ver against  C. ;  for  B.  having  the 
property  when  A.  g^nted  the  order 
to  t>.  bon&fide,  revested  that  property 
in  A.  Qiurre,  whether  the  above  re- 
fusal wonld  be  evidence  of  a  conver- 
sion ?  Jfeitin  muf  othen,  execatort  of 
MeUin,v.  KeUhaw,  H.  1830.  109 

A  messenger  under  a  commission  of 
bsnkrupt  shewed  his  vrarrant  to  de- 
fendant, and  said,  "  I  am  come  for 
bacon  which  belonged  to  £.  D."  (the 
bankrupt.)  Defendant  said, "  I  have 
no  such  bacon:  1  have  some  that 
fame  from  £.  and  A.  D.'a  shop  in 
Exeter"  (a  son  and  daughter  of  the 
bankrupt).  The  messenger  desired 
him  to  tnkefcareof  it,  and  not  to  part 
with  it,  as  more  would  be  heard 
about  it.  The  defendant  gave  no 
answer.  Adayor  two  afterwards  he 
BuBered  it  to  be  removed  by  E.  D., 
and  sent  back  to  the  Indesman  who 
furnished  it.  Held  that  this  was  evi- 
dence of  a  conversion.  When  goods 
are  furnished  to  the  agent  of  a  bank- 
rupt, on  tho  agent's  credit,  he  may, 
to  protect  himself,  stop  tbem  in  tran- 
situ, and  give  tbem  a  new  direction, 
adverse  lo  his  principal ;  but  if  he 
give  them  a  fresh  destination,  in  fur- 
therance of  the  usual  course  of  busi- 
ness of  the  principal,  they  pass  to  the 
assignees,  as  in  the  order  and  dispo- 
sition of  the  bankrupt.  Han-kei  and 
anotier,  msignia  I'f  Dunn,  v.  Dann, 
T.  1831.  416 

UNDERTAKING. 
See  Aitohney. 


USURY. 

See  Annuity. 

VALUE  RECEIVED. 

See  Bills  and  Notes. 

VENIRE. 

See  Distringas. 

VENIRE  DE  NOVO. 

The  court  has  no  discretionaiy  pomr 
over  the  costs  uf  au  application  fbr  a 


Slepheni,  and  Harriet,   H.  1831.— 281 

VENUE. 

The  rule  to  bring  back  the  venue 
will  be  granted,  though  after  tte 
rule  for  changing  it  has  become  ab- 
solute by  practice  of  the  exchequer, 
but  without  discharging  tb«  former 
rule.   IfboUeyv.Eoates.H.lSSl.  385 

The  venue  may  be  changed  iu  la 
action  on  a  vrritten  agreement  not 
under  seal,  where  plaintiff  does  not 
undertake  to  give  material  evidenos 
in  tbefintcounty.  Raba-tt^.Wnglii, 
T.  1831.  sea 

VOYAGE. 
See  Ships;  Insukance. 
WARRANT  OF  ATTORNEY. 

Judgment  cannot  be  entered  up  in  the 
Exchequer,  on  a  warrant  of  attorney 
to  confess  judgment  in  a  Conrt  of 
Great  Sessions.    WilUaintv.  WiUiamt, 

E.  ts3i.  sai 

WARRANTY. 
See  Fine  or  Lands. 


See  Ahenohent  ;  DeMuRSEti. 
WITNESSES. 

Smible,  that  corporators  are  not  com- 
petent witnesses  to  prove  a  custom  of 
excluding  sliangers  from  exercising 
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trades  within  the  town,  where  a 
moiety  of  the  penalty  imposed  hy  a 
by-law  for  breach  of  that  custom, 
goes  to  the  corporation.  So  semble, 
though  the  moiety  be  granted  away 
by  them,  to  a  company,  by  by-law. 
Davies  t.  Morgan  and  othen,  T.  1831. 

4&7 
Since  1  W.  4.  c.  22.  8.  4.  a  commis- 
sion may  issue  to  examine  witnesses 
in  any  place  out  of  the  jurisdiction 
of  the  courts  of  law,  on  motion  in  that 
court  of  law  in  which  the  action  shall 
be  pending.  Ducket  v.  WiUiamit  T. 
1831.  502 


WORK,  LABOUB,  AND   MATE- 
RIALS. 

See  Executors. 

WRIT. 

The  teste  of  a  writ,  if  irregular,  in 
naming  a  late  Chief  Baron  instead  of 
the  existing  one,'  may  be  amended 
on  motion ;  and  a  rule  for  setting  it 
aside  was  discharged.  Wakelmg  r. 
Watson,  E.  1831.  377 
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Page  16,  note  b.  line  3,  for  '*  produce"  read  '*  dispute.' 
at  end,  add  "  See  Moody  &  M.  R.  24.' 
18,  note  «.  add  "  See  Richards  ▼.  Setree,  S  Pri.  197.  ace." 

20,  line  4  from  bottom,  after  «  Bayley  B."  add  '*  added." 

21,  note  a.  add  *'8ee  p.  163." 

52,  53,  54,  for  «  Attorney  General  ▼•  Bell,"  read  "Attorney  Ge- 
neral ▼.  Key." 
81,  82.  N.B« — ^Tbese  two  pages  are  to  be  canoeHed,  and  two   or- 

rected  ones  are  substituted  in  the  present  Part. 
94,  lines  11, 12,  for  "James  Ewing,"  read  "Thomas  Stonor." 
97,  line  10  from  bottom  of  text,  for  "testate,"  read  "intestate." 
99,  line  9,  dele  "  held." 
107,  line  IS,  after  " devastayit,"  add  "see  Toller  426." 
116,  note  c.  add  "  Pierson  y.  Hutchinson,  7  B.  &  C.  90." 
118,  as  to  last  paragraph  of  Mr.  B.  Bayley's  judgment,  add  "  See 
3  B.  &  C.  423.  426.    2  B.  &  C.  511.   7  Taunt.  278.  3  B.  &  A. 
644. 
180,  as  to  Ut^uffut,  see  Hobari'i  R.  155. 
260,  add  to  first  marginal  note,  "  should  be  provided  for  in  the  rule 

for  a  new  trial." 
262,  line  3,  for  "  specially,"  read  "  issuably." 
276,  note  a.  line  4,  for  "  their"  read  "  there"  and  dele  conuna. 

285,  end  of  note,  add  "  5  Pri.  359.  seems  contra. 

286,  marginal  note,  after  "  verdict,"  add  "  after  argument  of  the 
special  case." 

289,  note,  line  16,  dele  "  totidem  verbis.'* 

293,  add  to  note  "see  1  M.&  P.  559. 

337,  line  4  from  bottom,  of  text,  for  "  hold"  read  "  held.' 

339,  line  8,  add  a  bracket  ]  after  "  Melton.  (6)" 

378,  line  6  from  top,  after  "payment"  read  "of  the  debt.' 

386,  317,  for  "  Dockett,"  read  "  Hockin,"  and  add  "  see  Thomas  v 

Williams,  4  B.&  C.  260.  S.  P. 
420,  Beyan  v.  Knight,  add  "see  Fillis  v.  Stabb,  1  Y.  &  J.  373." 
422,  add  in  margin  of  Crosby  v.  Davis,  "  Terms   of  stajring  pro- 
ceedings against  sheriff  for  irregularity." 
445,  end  of  note,  add  "  in  suits  by  quo  minus,  Co.  Lit.  295.  a.    God- 
bolt,  291." 
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Recognizance  of  bail,              -             -  vl 

Justincation,  -               -               •  i6 

Exception,               *               -               -  vii 

Costs  of  justifying  or  opposing  bail,            •  ib 

Affidavit  of  bail  as  to  housekeepers.       •  ib 

Extent  of  KabUity,               -               -  ib 

Discharge  by  render,               -                •  ib 
Ruling  Sheriff  to  return  the  writ,  and  biinff  in  the 

body,  and  taking  an  asngmnent  of  bail  bond,  viii 
Declaration. 

Roles  to  declare,  &c.             -               •  ib 
Time  for  declaring— notice  to  plead — time 

for  pleading  imparlance,               -  ib 

Signing  judgment  for  want  of  a  plea,  &c.    •  ib 
Rules  as  to  declaring  de  bene  ease  fnads  it* 

fore  Mich.  1830,                -                •  ib 

Similar  rules  mads  in  and  dne§  Mich.  1830.  iz 

Filing  or  delivering  ingrosaments  of  pleadings,    -  x 
Costs  on  declarations  m  assumpsit  on  bills,  notes, 
and  common  counts,  and  on  declarations  in 

debt  where  assumpsit  would  lie,             •  ib 

Particulars  of  donand  and  set-off,     •            •  ib 
Imparlance  — time  to  plead — pleading — ngning 

jud^ent  for  want  or  plea,  &c.  •        '   Tiii 

Pleading  several  matters,                 •               -  z 

Rule,  how  to  be  drawn  up,               -  Ib 

When  rule  unnecessary,            •           -  ib 

Non  Pros,  judgment  of,               -             -  ib 

Rule  to  rqAy,  rejoin,  &c.               -               -  ib 
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APPENDIX,    N^  I. 


a»M 


THE 


RULES  AND    ORDERS 


IN  PORCB    IN   THB 


COURT  OF  EXCHEQUER  OF  PLEAS, 

DOWN  TO  MICHAELMAS   TERM    1831,    INCLUSIVE; 

« 

COLLECTED  AND  ARRANGED  UNDER  PRACTICAL  TITLB8. 

Together  with  thoee  parts  of  Stati.  11  G.  4.  &  1  W.  4.  c.  70.;  ftnd  1  W.4.  c.3.  which  relate  to  PiactiGe. 

(Sii  LIST  OF  TITLES,  anti,) 


HOURS  OF  BUSINESS  AT  THE  EXCHE- 
QUER OFFICE. 

Bt  Beg.  Gefi.  Mich.  2  W.  4.  it  ii  ordered,  "That 
from  and  after  the  laat  day  of  this  present  term,  the 
Exchequer  Ofiice  of  Pleas  be  kept  open  as  follows : 
that  is  to  say,  daring  term,  and  one  week  after  ereiy 
terra,  from  eleven  o'clock  in  the  morning  until  three 
o'clock  in  the  afternoon,  and  from  six  to  nine  o'clock 
in  the  evening ;  and  at  other  times  from  eleven  o'clock 
in  the  morning  until  four  o'dodi  in  the  afternoon ;  the 
iisnal  holidays  excepted,  when  the  said  o£Bce  is  to  be 
closed. 

By  Reg,  Gen,  Mich,  1  W.  4.  superseded  by  the 
above  rule,  the  days  on  which  this  office  was  not  di- 
rected to  be  open,  were,  "  Sundays,  Christmas-day, 
Good  Friday,  Easter  Monday,  Ascension  and  Mid- 
snmmer-days,  and  davs  appointed  for  public  feasts, 
thanksgiving,  or  fwts. 

OFFICERS  OF  THE  COURT,  AND  THEIR 

FEES. 

Fea  of  Stann  and  Side  ClerJcs,']  By  sUt.  1 W.  4. 
c.  70.  8. 10.  it  is  enacted,  «  That  it  shall  be  lawfiU  for 
the  Barons  of  the  said  Court  of  Exchecitter,  and  they  are 
hereby  reqaiied,  to  distin|[uish,  by  theirrttlesand  orders, 
the  fees  woich  shall  contmne  tooe  taken  by  the  sworn 
and  side  clerks  of  the  Court*  for  the  duties  pexfonned  as 
officers  of  the  Court,  similar  to  the  duties  of  the  offi- 
cers of  the  other  superior  Courts,  from  such  fees  and 
charges  as  shall  be  allowed  to  be  taken  by  the  atlor- 
nies  so  admitted  to  practise,  so  that  the  amount  of 
such  fees  and  charges,  upon  the  whole,  do  not  eioeed 
the  amount  and  rate  of  such  fees  and  charges  as  are 
DOW  allowed  upon  the  taxatioo  of  coats." 

By  Heg.  Gen.  Mieh.  1  W.  4.  it  b  ordered  by  the 
Court,  <*  That  the  several  fees  hereunder  mentioned 
shall  and  may  continue  to  be  taken  by  the  sworn  and 
side  clerics  of  tlus  Court,  the  same  being  for  duties  to 
be  oerfiDrmed  bv  them  as  officers  of  the  Court,  similar 
to  tae  duties  oi  the  other  superior  Courts.    And  it  is 


further  ordered,  that  in  the  taxation  and  allowance  of 
costs,  such  fees  shall  be  distinguished  from,  and  fbrm 
no  part  of,  the  fees  and  charges  which  shall  be  al- 
lowed to  the  attornies  who  have  been  or  shall  be  ad- 
mitted to  practise,  under  and  by  virtue  of  the  said 
act,  but  the  same  shall  be  allowed  as  disbursements : 


The  Fees  above  refentd  to. 


£ 
0 
0 
0 
0 


1    6 


1 
1 
1 

1 
0 

4 


0 
0 

0 
0 
0 

0 
0 
3 


0 
6 
6 

0 

4 
4 


On  process  of  tubpctna  ad  retpondendum    - 
Filinff  affidavit  of  service  of  tubpeena 
Attauiment  for  not  apnearing  to  subpeena  - 
Alias  and  piuries  attacnment,  each 
One  appearance  in  the  paper  book  for  one 

defewiant  -  -  -  -  .  -  0 
For  every  additional  defendant  -  -  •  0 
On  special  bail  and  ffling  -        -      -  0 

For  taking  bail  off  the  file  to  produce  in 

Court 0    10 

Filing  all  affidavits  (not  excepted  by  act  of 
Parliament),  potteas,  and  inquisitions    - 
Searching  for  all  writs,  affidavits  and  pro- 
cesses, each  time,  per  term     *        -      -  0 
Searching  for  judgment  and  all  matten  of 

record,  per  term  -        -        .      -  0 

Office  copies  of  all  afiUavits  and  other  mat- 
ters or  record,  per  folio         -        -      -  0 
Office  copies  of  all  rules,  }wr  folio        -      -  0 
On  takin|;  all  pleadings  out  of  the  ofRce,  id, 
oer  folio,  according  to  the  number  of  fb* 
lios  marked  on  the  pleading  by  the  party 
filing  the  same,  per  folio         -        -      •  0 
On  filing  declarations       •        -        .      .  0 
Enrcdling  deeds  and  other  mttteis  requiring 

to  be  enrolled,  per  folio  -  -  -  0 
For  every  warrant  of  attorney  -  •  -  0 
For  entering  eveiy  rule  -  -  .  .  0 
For  dnwing  and  eopty  of  eveiy  order  of 

Court,  psr  folio  -  •  •  .  .  0 
For  exemplifymg  a  record,  psr  folio  -  -  0 
For  entenng  a  cfrtwrori  oat  of  Chancery    -  0 


0    1  0 

0  4 

0  4 

0  8 

0  4 


4 

4 

4 
4 
4 

8 

4 
4 


II 


RULES  AND  ORDERS  OF  THE 


For  acknowledging  tttisfacUon  on  record  0  4  8 
For  every  release  -  -  -  -  -  0  2  0 
For  entering  an  audita  quinla  -  -  -034 
For  attending  every  trial  at  bar  •  -  1  0  0 
For  every  exhibit  read  at  a  trial  at  bar  -  0  1  0 
For  entei ing  all  proceedingi  on  writa  of  er- 
ror, per  folio  -  -  -  --004 
For  enrolling  writ  of  error  -  -  -  0  6  8 
For  o£Bce  copies  of  all  pleadings  when  re- 
quired, per  folio    004 

For  each  writ  of  tupenedeai  on  an  attach- 
ment   0     10 

'*  That  the  several  duties  for  which  fees  are  ap- 
pointed in  the  said  schedule,  shall  be  performed  iy 
the  sworn  and  side  clerks  of  the  said  office,  or  their 
■ufficient  deputies  or  deputy,  on  the  request  of  the 
parsons  now  or  hereafter  admitted  to  practise  as  attor- 
xsies  in  this  Court,  within  the  hours  and  times  herein- 
mfter  appointed  ^see  ante,  p.  i.),  whereupon  such 
fees  as  aforesaid  wall  become  payable. 

Ckrk  of  PUai,']  That  the  several  dudes  heretofore 
performed  by  the  clerk  of  the  pleas,  or  .his  depuj^,  at 
the  instance  of  the  sworn  or  side  clerks  of  the  oflFice  of 
pleas,  shall  hereafter,  at  the  instance  of,  and  for  the 
attomies  admitted  as  aforesaid,  be  in  like  manner 
performed  by  the  said  clerk  of  the  pleas,  or  his  de- 
puty, on  payment  of  his  lawful  fees  for  the  same. 


OF  ATTORNIES. 

AdmiaumofAttorruei  ofK.  B.  and  C.  P.  to  he  Attor- 
niet  in  the  Exchequer,']  By  stat.  1  VV.  4.  c.  70.  s.  10. 
it  is  enacted,  *'  That  all  persons  admitted  or  admis- 
sible to  practise  as  attomies  in  the  Courts  of  King's 
Bench  and  Common  Pleas,  shall  be  admissible  in 
like  manner  as  attomies  of  the  Court  of  Exchequer, 
and  be  admitted  and  allowed  to  practise  there  as  such, 
upon  application  to  the  barons  of  that  Court,  without 
being  oblieed  to  employ  any  clerk  in  Court  in  the 
capacity  of  attorney  of  the  Court  of  Exchequer,  any 
law  or  usage  to  the  contrary  notwithstanding ;  and 
that  it  shall  be  lawful  for  the  barons  of  the  said 
Court,  and  they  are  hereby  required  to  distinguish, 
by  their  mles  and  orders,  the  fees  which  shall  conti- 
nue to  be  taken  by  the  sworn  and  side  clerks  of  the 
Court,  for  the  duties  performed  as  officers  of  the 
Court,  similar  to  the  duties  of  the  officers  of  the  otlier 
superior  Courts,  from  such  fees  and  charges  as  shall 
be  allowed  to  be  taken  by  the  attomies  so  admitted  to 
practise,  so  that  the  amount  of  such  fees  and  charges 
upon  the  whole  do  not  exceed  the  amount  and  rate  of 
such  fees  and  charges  as  are  now  allowed  upon  the 
taxation  of  costs. 

Attorniet  of  the  Courts  of  Great  Seuion  may  be  ad' 
mitted  to  he  Attomies  of  the  Courts  at  IVestmiiister.] 
By  Stat.  1  W.  4.  c.  70.  s.  17.  it  is  enacted,  ••  That 
all  attomies  and  solicitors  now  actually  admitted  and 
practising  in  any  of  the  said  Courts  of  Sessions  (a)  or 
Great  Scions,  may  be  admitted  as  attomies  of  the 
said  Courts  at  Westminster,  in  like  manner  as  is  now, 
or  may  be  hereafter  prescribed  for  the  admission  of 
other  persons  as  attomies  therein,  upon  payment  of 
such  sum  for  duty,  in  addition  to  the  sum  already  paid 
by  them  in  that  behalf,  as  shall,  together  with  such 
latter  sum,  amount  to  the  full  duty  required  upon  ad- 
mission of  attomies  in  the  said  Courts  at  Westmins- 
ter ;  and  that  all  persons  bavins  served,  or  now  actu- 
ally serving,  under  articles  as  derks  to  such  attomies 
or  solicitors  of  any  of  the  said  Courts  of  Sessions  or 
Great  Sessions,  may,  at  the  expiration  of  their  re- 
spective times  of  service,  be  admitted  as  attomies  of 


(a)  I.  e,  the  Court  of  Sessiona  ^\  CVuea^T. 


\ 


tho  said  Courti  tt  Westnunster  ;  in  like  maiioer,  ud 
upon  payment  of  the  like  dn^,  u  if  tbcy  had  serwA 
under  articles  as  deiks  to  attomica  of  tlie  last-Bct- 
tioned  Courts." 

Admission  rf  Attonan  of  Great  Sesnum  to  fnetm 
at  Westmineter,  in  actions  and  SHtts  against  persan 
livittg  in  Cheshire  or  Waies.}  By  ataL  1  W.  4.  c.70. 
s.  16.  it  is  enacted,  '*  That  all  persona  who  on  or  be- 
fore the  passing  of  this  act  ahmll  have  been  idsutiBd 
as  attomies,  and  shall  then  be  prmctiaiBg  in  asj  tf 
the  Courts  of  Sessions  or  Greet  Seeaona  in  the  eossR 
palatine  of  Chester,  or  in  Welee,  reapecmely,  ibfl 
oe  entitled,  upon  the  payment  of  one  enilfing.  to  km 
their  names  entered  upon  a  roll  to  be  kept  for  tbi 
purpose  in  each  of  the  superior  Courts  of  Westsuoi* 
ter,  and  tbereapon  be  allowed  to  practise  in  sad 
Courts  in  all  actions  and  suits  against  persons  read* 
ing,  at  the  commencement  of  the  suit,  witUa  tte 
county  of  Chester  or  principality  of  Wales ;  and  ika 
all  persons  having  served,  or  now  actually  serviag.  v 
deiks  to  such  attornies  under  articles,  and  who  wsaU 
otherwise  be  entitled  to  be  admitted  as  attoraia  of 
the  said  Courts  of  Great  Seuions,  may,  on  or  brfM 
the  expiration  of  six  months  after  the  passing  of  lUi 
act,  be  admitted  as  attorneys  of  the  ssid  Cooti  it 
Westminster,  for  the  purpose  of  pnctiangthcieiB 
the  like  mattera  only,  without  payment  of  any  gmier 
duty  than  would  be  now  pairable  by  law  npoe  tkii 
admission  as  attomies  of  iuch  Courts  of  Gmt  So- 
sions  respectively." 

i4(rof7itei  to  enter  their  names  and  abodes  is  s  M  n 
the  Exchequer  office."]    By  Reg,  Gen.  Miek.  1  W.i 
it  is  ordered,  '*That  the  clerk  of  the  pleas,  or  bis 
deputy,  shall  forthwith  cause  to  be  prepared  a  pnpe 
alphabetical  book,  for  the  purposes  after  mentioafld: 
and  that  the  same  shall  be  publicly  kept  at  the  cite 
of  the  clerk  of  the  pleas,  to  tie  there  inspected  by  isr 
such  sttomey  as  aforesaid,  or  his  clerk,  withoat  tit 
or  reward.    And  that  every  attorney  admitted  io  this 
Court,  and  residing  in  London,  or  vnlhin  ten  niio 
of  the  same,  shall  forthwith  enter  in  such  book,  is  al- 
phabetical order,  his  name  and  place  of  abode,  or 
some  other  proper  place  in  London.  WestaoDskr, « 
the  Borough  of  Southwaik,  or  within  one  nOe  of 
the  said  office,  where  he  may  be  serred  with  aotkes, 
summonses,  orders,  and  rules,  in  causes  depeDdis; 
in  this  Court ;  and  every  attorney  hereafter  to  be  ad- 
mitted, and  practising  and  reaidin^  aa  aforesaid,  ibifl, 
unon  his  admission,  make  the  like  entiy ;   and  ai 
often  as  any  such  attorney  ahall  change  hu  plsce  d 
abode,  or  the  place  where  he  may  \e  aerredvii 
notices,  summonses,  orders,  and  ndes»  he  shall  make 
the  like  entry  thereof  in  the  said  book." 

Service  of  liules —  Notices,  5fc.  on.]  And  ' •  That  iS 
noticea,  summonses,  orders,  aiid  nUes,  which  do  not  re- 
quire personal  service,  ahall  be  deemed  aofficienilj 
served  on  such  attorney,  if  a  copy  thereof  be  left  at  ibe 
place  lastly  entered  in  such  book,  with  any  pcnsi 
resident  at  or  belonging  to  aoch  place  ;  and  if  asj 
such  attorney  shall  ne^ect  to  make  anch  entry,  tbei 
the  fixing  up  of  any  notice,  or  the  copy  of  any  sen- 
mons,  order,  or  rale,  for  such  attorney,  in  the  fiid 
office  of  pleas,  shall  be  deemed  as  efiectnal  and  saf- 
ficient  as  if  the  same  had  been  served  at  such  phee 
of  residence  as  aforesaid." 

By  Re^.  Gen.  Mich.  I  W.  4.  it  isoidered.  "Tbai 
in  all  actions,  which,  before  the  first  day  of  this  pie- 
sent  term,  were  pending  in  this  Court,  the  parties 
plaintifis  or  defendants,  shall  and  may  be  at  libem 
to  apply  to  one  of  the  Barons  of  this  Court,  for  it 
order  appointing  any  peraon,  who  ahall  then  be  an  at- 
torney or  this  Court,  to  be  his  or  her  attonacy  is  fa^ 
ther  nrosecuting  or  defemting  each  action,  upon  aa- 
dertaking  to  pay  the  sworn  or  aide  clerk  pievioasK 
employed  by  nim  his  costs  incurred  in  aoch  action,  to 
\k  u.x^«'\^  xt^\\«d,  b^  the  master  ;  and  that  tervice 


COURT  OF  EXCHEQUER  OF  PLEAS. 


«f  nA  onler  M  the  epponia  putj  or  |MiiiM.  or  bi* 
«r  bar  uungj,  ihtM  it  nfficiaat  iiotic«  to  Um  or 


OF  AFFIDAVITS. 

lft<aa  tr  mar*  dtpmunti,  tiih  tua 
Mllfjunf]  B;  Ate.  Cm.  Trill.  1  Geo.  4.  itiior 
dtnd,  >■  That  from  uid  ifier  the  finl  day  of  oex 
lani,  upoa  rietj  affidavit  iwdiu  in  Ilii>  Court,  or  IW' 
fan  tsj  jnilge  or  commiuioner  thereof,  uid  made  b] 
two  or  BUie  depODeoti,  the  name*  of  Ihe  •e*cnl  per-  i 
aoBi  DukiDg  uch  affidiril  ihall  be  written  in  the 
Jmnt ;  (a)  ud  that  do  aSdaiit  be  read  <■  D»de  ue 
«/  ia  anj  metier  depeudiog  in  tbie  Couit,  io  ihejiini 
of  wbiefa  then  abtll  be  an;  inlerlioeatiaD  or  niMuc. 

Affidantt  af  iUittnU  ptnoni,  tavm  in  Cnrt  Br  bt- 
fmttttt  Lard  Chirf  Banmara  Banm,  mni^bterti- 
Jui  M  Asm  ham  nad  Id,  and  Io  bt  sHdmlnod  by  tie 
^■rlv.]  Audit  11  ordciad,  "That  when  iDv  xfEdavil 
•hall  be  iworo  in  Court,  or  bcToni  the  Lord  Chief 
Bvon,  or  anr  one  of  the  Baroni,  by  an^  illiterate 
pefloo,  the  officer  or  pereon  who  thairadminiNer  the 
oatli,  aball  certify  upon  the  aSidant,  that  the  lauM 
wu  leid  to  Ihe  iliiteiate  perioD  in  the  prnunce  of 
•och  officer,  aod  that  the  depouent  appeared  perfectly 
to  ODderataiid  the  ume." 

A^dacili  of  illiteraU  pertani,  ncorn  befon  a  Com- 

tka  jurat,  and  thai  tha  dtponait  tmderaaad  it,  and 
tlgMd  il  ia  Iht  pnmiin  of  iha  Ciniinaiini«r  taking  thi 
anu.]  By  Hag.  Gta.  HU.  40  Geo.  3.  it  ii  ordeied, 
*'That  from  ud  after  the  lait  day  of  Eular  term 
vnxt,  wbeteany  affidavit  il  taken  by  any  commiiaioner 
of  thi*  Court,  nude  by  any  penon,  who,  from  faia  or 
ber  tigniture,  appean  to  be  illilerale,  the  eommii- 
riODer  takiDg  lach  affidavit  ihall  certify  or  itaie  in  the 
Jurat,  thai  the  affidarii  wai  read  in  hi*  pmcDce  to 
tba  party  making  the  nme,  and  thai  luch  pei^  ap- 
paamd  perfectly  to  undentaDd  (be  atme  ;  and  abo 
thai  the  laid  parly  wrote  hii  or  ber  lisniture  in  the 
peaeence  of  the  commiuioner  taking  the  uid  affida- 
yii." 

Affidavitt  t»  ha  and  in  ipeciol  appHealimii  It  Ih* 
Cimn.^  By  a  Gnaral  (Mir,  HU.  40  G«0.3.  if- 
tar  leciling  that  "  Wheicii  great  inconTenience  balb 
■hieD  from  affidiviu  being  italed  to  the  Conrt  by 
coonael  in  ipeciil  ipplicaboni,  without  the  uma 
baring  been  fint  filed ;  the  Coart  doth  order,  tbat 
tnm  and  after  the  fint  day  of  next  EiiUr  term,  all 
afilariu  to  be  nied  on  any  special  application  to  the 
Coon,  be  tied  one  clear  day  before  the  ipplicttioD 


And  where  my  application  iball  be  made  for  an 
injaDction  u  aUy  waste,  or  in  Ihe  nature  of  an  in- 
junction to  itay  waste,  befwe  the  defendant  i*  in 
Court,  mpported  by  affidavit,  soeh  afBdant  shall  b« 
fikd,  and  the  office  copy  thereof  be  produced,  with 
Iba  neooMirv  certificate  of  the  bill  being  filed. 

"  This  order  ii  not  to  extend  lo  Ihe  filing  of  affida- 
vits of  mere  lertice  of  notice  of  motion." 

Offateopiai.'i  hj  t  Gtimal  Ordar,  Ewi.3G.4. 
il  i*  ordered,  '■  That  no  olBoe  copy  of  any  iffidavil 
"--'  'n  Ibis  Conn,   be  henceliiith  ivceiTed  and  read. 


OF  SERVICE  OF  PLEADINGS,  SIHXONSES, 
RULES,  &c. 
Sarnie*  an  iJ 

mk.  iw.4.         __. 

pleadiagt,  summoniea,  ordni,  nlei,  nolicci,  and 
uiher  proceediiwi,  heretofore  served  on  the  swotuoi 
^ide  clerks  at  their  seals  in  the  said  office  of  |4et>, 
sball  beieaftei  be  served  upon  the  attorney  or  attor- 
uiesof  the  sdrane  party  or  partisa,  by  delivering  tin 
same  to,  or  leaving  Ihe  uma  for  him  in  the  miniMr 
lieraioaFter  mentioned  ;  and  thai  hencerorth  no  entry 
uf  any  notice  shall  be  requited  lo  be  made  in  any 
book  to  be  kegi  in  the  sa^  office  of  pleas  as  hereto- 

And 


Attarnia  to 


e  beta  nvnoosly 
ly  or  clen  in  couil 


by  Big,  Gti>.  sons  Icnn,  il  i*  ordered,  "iW 
cUrk  oT  tbe  pleas,  or  bis  depniy,  ibill  forthwith  canae 
10  be  ptepaiad  a  proper alphebetical book,  fsrlheiiur- 
]ioiei  after  mentiaoad,  and  thai  Iba  am  shall  be 
publicly  kept  at  the  officeoftbedatfc  of  the  plaM,  Is 
be  there  inspected  by  any  each  attorikn  as  ifnunsid. 
HI  his  clerk,  without  ice  or  reward.  And  that  vnty 
.ittoroty  admitted  in  this  Court,  and  reaidiagin  Leo- 
don,  or  wilhin  ten  miles  of  Ihe  same,  ihall  forthwitb 
enter  into  inch  book,  in  alphabetical  order,  his  nme 
and  place  of  abode,  or  soma  other  proper  place  ik 
London,  Wettminiler,  or  the  Boroogh  of  Soolhwttk, 


caile  of  the  11 


w  be  maybe 


IK  within  one 
wrved  with  Dt 
isuiea  depending  in  this  Court,  and  amy  atloraej 

liereaftet  to  be  admille'    --' --' '    -'- — 

a  aforesaid,  shall,  u 


I  his  icfmissioD,  make  the  like 


diall  make  the  like  entry  tbeiaof  in  ib«  uid  boolu 
And  Ibat  all  notiees,  summonses,  orders,  and  rule*, 
which  do  not  require  penonal  lerviee,  shall  be  deem- 
ed sufficiently  served  on  such  atlon^,  if  a  copv  there- 
of be  left  at  the  ptsce  lastly  entered  in  snch  book, 

_!.L rsonreiident  at  or  belonging  lo  inch  place; 

inch  allorney  shall  oegMd  to  make  such 

the  filing  op  of  ady  nuica,  or  the  copy  of 

uses,  orden,  of  rules,  for  such  ailomey,  in 

uid  office  ^  pleas,  shall  be  deemed  as  eSsdual 

1  sufficient  as  if  Ihe  same  bad  been  served  at  such 

place  of  residence  as  afbranid-" 


Iht  dtftndaat  Jioi  appierad,  or  tki  jilaiatif 
d  on  ofipMranMiMcmiingla  llisfla(iit>.]  ^ 
R^.  Cttt.  nnu  larm,  it  is  ordered, "  That  in  -" 


entered  ajniearai 
I,  and  the  defiiDd 


the  defiiDdant  shall,  hj  an  alloniey' of  thb 
Court,  have  g*en  notice  in  wnting  to  the  allomn 
for  Ihe  plainliD,  or  his  sgeot,  of  his  being  aniliorina 
lo  act  SI  altornej  (iir  sucE  dafeBdiot,  all  proceedings, 
notices,  ami  lummotwes,  lulsi  andcrders,  which,  ac- 
cording to  the  practice  of  tUaCaart,  were  beieiofin* 
deliver^  by  the  sworn  or  side  deiks  of  the  other  pat^, 
plaialiff  or  defendant,  be  delivered  id  or  served  npoo 
Ihe  allorney  or  attomiei  of  the  other  party,  pUinliff 
~~  defendant  i  and  thai  ail  tio(icet,&c.  ibau  be  ao 
ved  or  delivered  before  nioa  o'clock  iatheevening." 


Xait  af  rmaaihtg.l  By  R^.  Gsii.Jficfc.  I  W.4. 
afler  raaling  that  "  WbmMS,  ^  id  act  made  a^ 
paiaed  in  the  trst  year  of  the  reign  of  bin  pieseat  ma- 
J«sty,(Tii.  lW.4.c.70.)iDmBled  'AnActfnrtb* 
"— "'  -J---- -—    -'  ■ — ■—  in  Eng^nd 


of  inslKa  in  Enpand 
N  IninV  tnacUKL,  ^kas. 


IV 


RULES  AND  ORDERS  OF  THE 


•11  the  power,  authority,  and  jitriadictum  of  hu  ma* 
jetty's  Court  of  Session  of  the  said  county  palatine  of 
Chester,  and  of  the  judses  thereof,  and  of  his  Court 
of  Ezcheqner  of  the  said  eoonty  palatine,  and  of  the 
chamberlain  and  vice-chamberlun  thereof,  and  also 
of  his  judges  and  courts  of  Great  Sessions  in  the 
principality  of  Wales,  shall  cease  and  determine  at 
the  commencement  of  the  said  act ;  and  that  all  suits 
at  law  then  depending  in  any  of  the  said  Courts,  shall 
be  transferred  to  the  Court  of  Exchequer,  there  to  be 
dealt  with  and  decided  according  to  the  practice  of 
the  said  Court  of  Ezcheauer  or  of  the  Court  from 
whence  the   same  shall  be  transferred,   according 
to  the  discretion  of  the  Court  to  which  the  same  shaU 
be  transferred ;  which  Court  shall,  for  the  purpose  of 
CQeh  suits  only,  be  deemed  and  taken  to  ha?e  adl  the 
power  and  jurisdiction,  to  all  intents  and  purposes, 
possessed  before  the  passing  of  thu  act  by  the  Court 
rmn  whence  such  suit  shall  be  removed.    This  Court 
doth  therefore  order,  that,  as  to  all  suits  at  law  de- 
pending in  any  of  the  said  Courts  on  the  12th  day  of 
October  last  past,  the  same  shall  be  deslt  with  and 
decided  aceoraing  to  the  practice  of  this  Court,  unless 
this  Court,  or  a  baron  thereof,  at  chambers,  shall, 
vpoB  spedal  application  upon  notice  to  an  adverse 
ptrty,  otherwise  direct.    And  it  is  further  ovdered, 
that   where  process  shall    have  been  served,  and 
the  plaintifr  shall  not  have  declared,   the  plaintiff 
ahali  be  at  liberty  to  declare  on  all  process  returnable 
before  or  in  the  present  term,  or  before  or  in  next  Hi- 
lary term,  or  the  vacation  following  the  same,  as  if 
the  same,  as  to  all  process  returnable  before  the  end  of 
this  present  term,  nad  been  made  returnable  in  the 
present  term ;  and  as  to  all  process  returnable  be- 
tween the  end  of  the  present  term  and  the  vacation 
next  followinff  next  Hilary  term,  as  if  the  same  had 
been  returnaole  of  next  Hilary  term ;  and  the  de- 
fendant shall  appear  to  such  process,  or  put  in  bail 
thereto,  within  eight  days  after  notice  of  this  rule ;  as 
to  writs,  the  return  days  whereof  shall  then  be  past, 
n  das  to  writs  retomable  after  the  end  of  the  present 
term, within  six  days  after  the  same  shall  be  return- 
able; and  the  defendant  shall  be  at  liberty  to  give  a 
rule  to  declare,  and  in  default  of  declaration,  to  sign 
nonprof  accordingly.    And  it  is  further  ordered,  that 
in  all  cases  in  whicn  a  declaration  hath  been  delivered 
or  filed  in  the  Court  of  Sessions,  a  certificate  thereof 
shall  be  obtained  under  the  hand  of  the  late  prothono- 
tary,  or  late  deputy  prothonotary  of  the  Court  in  which 
tlie  same  shall  be  filed,  and  be  verified  by  affidavit  to 
be  entitled  in  this  Court;  and  such  certificate  and 
afiidavit  shall  be  filed  with  the  deputy  clerk  of  the 
pleas,  without  fee  or  reward ;  and  the  plaintiff  shall 
thereupon  be  at  liberty  to  give  a  rule  to  plead,  and  in 
default  of  plea,  to  sie^n  judgment  in  like  manner  as 
if  the  declaration  had  been  filed  in  this  Court,  an 
appearance  having  been  first  duly  entered  in  this 
Court,  if  the  same  shall  not  have  bc^n  entered  in  the 
said  Court  in  which  such  suit  was  commenced*    And 
each  party  shall  be  at  liberty  to  plead,  reply,  or  take 
any  subsequent  proceeding,  ana  to  rule  an  adverse 
party  to  proceed  in  such  action,  as  if  the  same  action 
nad  been  originally  commenced  in  this  Court ;  but 
that  no  judgment  snail  be  signed  for  want  of  declara- 
tion, plea,  replication,  or  other  proceeding,  until  a 
rule  to  declare,  plead,  reply,  rejoin,  &c.  shall  have 
been  first  given  in  the  office  of  pleas  of  this  Court, 
and  demand  of  declaration,  plea,  replication,  or  other 
proceeding  in  writing,  served  on  the  adverse  party  or 
nis  attorney,  according  to  the  practice  of  this  Court, 
so  many  days  before  such  judgment  shall  be  signed, 
as  the  pnctioe  of  this  Court  requires  upon  rules  to 
declare,  plead,  reply,  rejoin,  dec.    And  it  is  further 
ordered,  that  in  case  any  interlocutory  or  final  judg- 
ment shall  have  been  signied  in  any  of  the  said  Courts 
abolished  by  the  said  act,  the  pUintiff,  on  filing  a  cer- 


tificate thereof  as  aforesaid,  shall  be  at  liberty  to  »• 
ceed  thereon,  in  like  manner  as  if  auch  jndgmeat  lad 
been  signed  in  this  Court ;  but  that  in  ease  proeeKof 
execution  shall  issue  on  any  final  judgment,  signed  is 
any  Court  abolished  by  the  said  act,  it  shall  be  staled 
in  such  process  in  what  Court  final  iudgment  wasio 
signed  as  aforesaid.  And  it  ia  further  ordered,  that 
any  proceeding  taken  in  any  Court  abolishad  by  the 
said  act,  may  be  continued,  by  way  of  anggcstioa,  is 
this  Couit,  such  suggestion  being  aabfect  to  esme* 
tion,  upon  a  summons  for  the  pnrpoae,  by  any  of  tie 
barons  of  this  Court. 

That  in  case  any  process  shall  have  issoed  eat  sf 
any  of  the  Courts  abolished  by  the  aaid  act,  the  ikti 
riff  to  whom  the  same  may  have  been  iasaed,  naj  k 
ruled  to  return  such  proceu  into  thia  Coart,  in  fika 
manner  as  if  the  saia  procesa  had  been  retwnsbls  b 
this  Court ;  and  if  such  sheriff  shall  have  made  a 
return  to  the  said  Court  so  abolished  as  aforewd.  sr 
shall  make  a  return  to  this  Court  of  etpi  €arpB$,  W 
may  be  ruled  in  like  manner  to  brios  in  the  body; 
and  process  so  issued  as  last  aforeaaid.  may  be  s- 
tnmed  to  this.Court  by  the  aherifib  of  the  eooat^  sf 
Chester,  county  of  the  dtf  of  Cheater,  and  pnaei- 

CUty  of  Wales,  in  like  manner  aa  if  the  nme  kad 
an  returnable  in  this  Court* 

OF  WRITS. 

indorttmnU  of  tht  attamty*»  nams  on  vrili.]     Bf 
lUg.  Gin.  Mich.,  I  Wm,  4.  it  ia  oidered,  "That 
henoeforth  the  name  and  addresa  of  the  attoreey  is- 
suing any  writ  shall  be  indorsed  or  written  thereon ;  («) 
and  also,  that  the  day,  month,  and  year,  in  which  the 
same  shall  be  issued,  shall  be  indorsed  or  writtea  oa 
all  writs  hereafter  to  be  iasaed  in  the  office  of  pleas  sf 
this  Court ;  and  if  the  same  be  mrsne  proem,  oiks 
than  a  writ  of  suhp<ztia  ad  retpomdendum,  a  prvn^sr 
particular  of  such  writ,  contaioiog  the  couatj  into 
which  the  same  shall  issue,  the  names  of  evey  party, 
plaintiff  and  defendant  therein,  the  time  of  the  retaia 
thereof,  the  name  and  address  of  the  attorney  iaso^ 
the  same,  and  the  day  of  the  date  on  which  the  sant 
shall  be  so  issued,  shall  be  delivered  to  the  derk  or 
deputy  clerk  of  the  pleas,  on  his  being  required  to  aga 
such  writ,  which  praecipe  shall  be  duly  filed  on  fiks  i» 
be  provided  by  the  said  clerk  of  the  pleas,  or  bis  d^ 
puty,  for  each  term  and  vacation,  according  to  tk 
county  into  which  the  same  shall  be  isaued;  aadif 
such  process  be  subpanaadrupondoHdum,  andproeai 
of  contempt  thereon,  and  writ  of  aupertedeag  thcrMS* 
the  prg^ipe  shall  in  like  manner  be  left  with  the  iwa 
or  side  clerks,  or  their  deputies,  in  the  office  of  pkai, 
containing  the  names  of  every  party,  plaintiff  and  d^ 
fendant,  therein,  the  time  of  the  return  thereof,  tke 
name  and  address  of  the  attorney  '"^i^j^  the  asa* 
and  the  day  of  the  date  on  which  the  same  shall  faf 
issued  ;  which  shall  be  kept  on  a  similar  file  by  tbe 
sworn  and  side  clerks.    To  which  pnccipa  aay  at- 
torney of  this  Court,  or  his  clerit,  shall  have  aooess,  oa 
payment  of  the  fee  payable  in  respect  thereof." 

Prtsapti  for  nApiauu  and  attadumuUt — ri% 
(^fftdaviU  of  ttrvico  of  tubpsa»ai.}  By  Rtg,  Ga. 
£att.  45  Geo.  3,  it  is  ordered,  <*  That,  from  sod 
after  the  first  day  of  next  Trinity  term,  precipe 
for  all  tuifpanoi  and  attachmenta  that  are  iassed 
in  the  office  of  pleas  of  this  Court,  with  the  uibmi 
of  the  parties  therein,  the  retuma  of  such  wiiis. 
the  dates  when  tl^y  are  issued,  and  the  usbbi 
of  the  atlomies  or  side  deifcs  iaauing  the  umt, 
shall  be  given  to  the  officer  who  signa  such  wriu  at 
require  the  name  of  the  derk  of  the  pleas  to  be  set 
thereto,  on  issuing  such  tuhptenat  and  atlachmcDts : 

(a)  See  Miller  v.  Bowdgm,  2  Tyr.  K. 


COaRT  OF  EXCHEQUER  OF  PLEAS. 


and  tbit,  on  dw  umiag  oC  all  stta^meiiti  for  wtnt  of 
•ppouanoM,  the  iffidavits  of  tervice  of  the  tuhptrruu 
QpOD  which  Mch  attechments  are  iaaoed,  shall  be  filed 
on  a  file  to  be  kept  for  that  porpoae  in  the  said  office." 
Man  than  four  Drfendants  in  one  Action,']    By  R^, 
Gen,  Mich,  1  W.  4.  it  is  ordered,  That  where  there  are 
more  thao  four  defendants  in  a  joint  action  to  be  com- 
menced in  thti  Court  residing  tn  the  same  county  the 
whole  number  of  defendants  shall  be  named  in  one  writ, 
and  if  the  whole  number  of  defendants  shall  appear  by 
the  same  attorney,  and  at  the  same  time,  the  names  of 
all  the  defendants  shall  be  inserted  in  one  appearance. 
'  When  wrm  shall  be  retumahle,]     By  stat.  1  W.  4. 
c.  Surpassed  23rd  Dec.  18301  it  is  enacted,  §  3,  that 
all  wnts  now  nsaally  retnmabfe  before  any  of  H.  M.'s 
courts  of  K.  B.,  C.P.,  or  Exchequer  respectirely,  oo 
general  return  days,  that  shall  be  maae  returnable 
after  1st  Jan.  1831,  may  be  made  returnable  on  the 
3rd  day  exclusive,  before  the  commencement  of  each 
term,  or  on  any  day  not  being  Sunday,  between  that 
day  and  the  3id  day  exclusive,  before  the  last  day  of 
the  term ;  and  the  day  for  appearance  shall  as  hereto- 
fore be  the  3d  day  after  such  return,  exclusive  of  the 
day  of  the  return,  or  in  case  such  3d  day  shall  fall  on 
a  Sunday,  then  on  the  4th  day  after  such  return  ex- 
dttsiye  of  such  daywof  return. 

Of  the  Distbinoas. 

Inertate  of  Itsues,"]  By  Beg.  Gen,  Trin,  26  Geo.  2. 
it  is  ordered,  *'  That,  from  and  afier  the  first  day  of 
Michaelmas  term,  1763,  where  issues  shall  be  re- 
tarned  upon  any  writ  of  diitringoM,  to  be  issued  out  of 
this  Court,  the  plaintiff  in  such  writ  may,  immediately 
after  the  return  thereof,  apply  by  motion  to  the  Court  for 
increasing  issues  upon  further  process  to  be  issued  be- 
tween the  parties,  which  said  issues  shall  be  increased 
ftom  time  to  time  at  the  discretion  of  the  Court.  But 
•ee  Pennell  v.  Kingston,  ante  p.  495, 

And  it  is  further  ordered,  that  where  an^  defendant 
shall  appear  to  any  writ  of  distringas  to  be  issued  out  of 
this  Court,  after  the  said  first  da^  of  Michaelmas  term, 
and  the  cause  of  action  ariseth  in  London  or  Middle- 
sex, and  the  defendant  lives  in  London  or  Middlesex, 
or  within  forty  miles  of  London,  such  defendant  shall 
plead  within  four  days  after  declaration  delivered  in 
such  action,  a  rule  to  plead  being  given ;  and  if  the 
cause  of  action  ariseth  in  any  other  county,  or  the  de- 
fendant lives  above  forty  miles  from  London,  then 
aoch  defendant  shall  plead  within  eight  days  after  the 
delivery  of  the  declaration,  a  rule  to  plead  beine  given 
aa  aforesaid."  See  Lambe  v.  Blessington,  6  Pn.  639. 
post.  tit.  Diilringas  in  Digest  of  Cases. 

Of  the  Subp<ena  and  Servtci  th&kbof. 

Cooiet  ofsubpanas  to  be  served  instead  of  labels,'] 
By  Reg.  Gen.  Mich.  1  W.  4.  it  is  ordered,  "  That  a 
copy  01  all  process  of  subpena  ad  respondendum  here- 
sifter  to  be  issued  out  of  this  Court,  and  of  any  indorse- 
ment thereon,  shall  be  served  ;  and  no  service  thereof 
■hall  be  eflfecied  as  heretofore  by  service  of  any  label 
or  other  minute  thereof."  See  Taiflor  v.  Riley,  9  Pri. 
389.  post.  Digest  of  Cases.  Held,  that  snbpamas  ad 
reep&ndendum  may  be  issued  out  of  the  office  of  pleas, 
and  such  process  need  not  be  signed  by  the  chief  se- 
condary, or  a  sworn  clerk  in  the  office  of  the  King's 
Bemembrancer ;  and  that  the  rules  of  Court,  ofHu. 
19  Jac,  and  Mich.  36  Car.  2.  requiring  this,  are  ob- 
•olete,  and  of  no  force. 

SuBpaNA  AND  Attachment. 

No  arrets  on  attachments  except  far  bailable  came 
ff  actton  and  attachment  indorsea  for  basL]  By 
Reg.  Gen.  Trin.  1  W.  4.  3l8t  May  1831.  Whereas, 
ainoe  the  statute  of  7  and  8  Geo.  4.  c.  71.  instances 
have  occurred  in  which,  upon  proceedings  in  the 
Court  of  Exchequer,  by  way  of  subpoena  and  attach- 


ment, defendiBts  huft  been  arrested  upon  writs  of 
attachment,  notvrithstanding  the  same  have  not  issued 
for  a  bailaUe  cause  of  action,  and  it  is  desirable  that 
such  practice  shall  be  diacontittaad.  It  is  therefom  Or^ 
dered,  that,  from  henceforth,  no  arrest  shall  be  made 
upon  any  such  writ  of  attachment,  unless  the  same 
shall  be  for  a  bailable  cause  of  action,  and  shall  be 
duly  marked  and  indorsed  for  bail,  (a) 

Appearances. 

Appearances  to  be  entered  in  books.]  By  Reg.  Gen. 
Mich,  I  W.  4.  it  is  ordered,  "  That  on  eveiy  appear- 
ance to  be  entered  by  the  svrom  or  side  cleiks,  as  oflfi- 
cers  of  the  said  office  of  pleas,  they  shall  cause  to  be 
put  the  name  and  address  of  the  attorney  at  whose 
instance,  and  the  day  on  which  the  same  shall  be  en- 
tered, and  such  appearance  shall  be  entered  by  the  de- 
fendant's name,  oy  the  said  sworn  clerks,  in  proper 
books,  having  an  alphabetical  index  book  of  reference, 
entered  by  the  plaintiff's  name,  to  be  provided  by  the 
clerk  of  the  pleas  for  each  term ;  which  books  shall  be 
open  to  the  inspection  of  the  said  attomias  so  admit- 
ted as  aforesaid,  and  their  clerks,  without  fee  or  re- 
ward." 

Where  several  defendants  appear  by  same  attorney, 
and  at  the  same  time,  the  names  of  all  the  defendants 
shall  be  inserted  in  one  appearance.    See  ante. 

BAIL. 
In  Ersor.    See  Error. 
In  Trotee  or  Detinue. 
By  Reg,  Gen.  Hil.  48  Geo.  3.  it  is  oideied,  •*  That, 
from  and  after  this  Hilary  term,  no  person  be  held  to 
special  bail  in  any  action  of  trover  or  detinue,  without 
an  order  made  for  that  purpose  by  the  Ixmi  Chief  Ba- 
ron, or  one  of  the  Barons  of  the  Court." 

Amount  of  Bail. 
By  Reg,  Gen, Mich,  61  Geo.  3.  it  isordered,  "That, 
from  henceforth,  in  all  bailable  cases,  for  any  sum  ex- 
ceeding 1000/.  it  shall  be  sufficient  for  the  hail  to  jus- 
tify in  lOOOi.  beyond  the  sum  sworn  to." 

(a)  Towersv,  Benham,  Exchequer,  June  8, 1831. — 
Godson  moved  for  an  alias  attachment  against  the  de- 
fendant. A  subpoena  had  issued  for  a  debt  of  less 
than  20/.  and  was  served  according  to  the  old  practice 
by  leavin^r  it  at  the  defendant's  house.  No  appear- 
ance having  been  entered  within  four  days  after  the 
return,  the  plaintiff  by  the  same  practice  beoune  in- 
titled  to  issue  an  attachment  It  issued,  but  the 
sheriff  not  being  able  to  take  the  defendant,  and  no 
appearance  being  entered  on  the  sul^wena,  a  return  of 
nm  est  inventus  was  made.  Before  the  issuing  the 
alias  attachment  for  want  of  such  appearance,  the 
Rule  of  Court  of  31st  May  (ante,  519)  was  promul- 
pted,  and  the  officer  had  in  consequence  refused  to 
issue  such  a  writ. 

Per  Curiam,  The  rule  of  court  in  directing  that 
defendants  should  not  be  arrested  on  attachments  ex- 
cept for  a  bailable  cause  of  action  did  not  prohibit  at- 
tachment from  issuing.  The  ground  of  such  arrests 
being  a  contempt  of  court,  fans  where  no  personal 
service  of  process  appears.  And  on  that  account,  the 
Court  must  be  satisfied  that  defendant  keeps  out  of 
the  way  to  avoid  personal  service.  The  plaintiff  may 
serve  the  defendant  ]>er8onal]y  with  a  copy  of  an  alias 
attachment,  subjoining  thereto  an  English  notice,  to 
appear  at  a  certain  day. 

Such  a  writ  was  accordingly  engrossed,  but  the 
sealer  refused  to  seal  it,  declaring  it  an  unusual  writ. 

On  Saturday,  June  11th,  Godson  stated  this  fact. 
The  Court  ordered  the  sealer  to  attend  on  the  13th, 
the  last  day  of  term.  He  attended  accordingly,  but 
the  plaintiff,  whose  object  had  been  frustrated  by  the 
lapse  of  tine,  proceeded  no  further.    Tyr,  MSS. 


RULES  AND  ORDERS  OP  THE 


Of  r 


(.]     By    Etg.  Gtn,  Mich. 


1  W.  4.   11  b  orden 

tiff  tludi  nile  the  aberiff,  on  ■  nturn  of 
pMj,  to  biiag  in  the  body,  the  defeDdaut  ibiU  be 
>t  liberlj  ta  pat  in  iDd  perfect  biil,  at  \aj  tiiiK 
before  the  eipmlion  of  lucb  rule ;  ud  that  a  pUiti' 
liff  hanog  10  luled,  the  ibeiiB'  ihall  not  ptoceed 
on  any  uiigiuneiit  of  the  baii  bond,  until  the  time  has 
cnriied  to  bring  in  the  body  ai  aforesaid."  See  Ladd 
t.  Ifttem,  ITjr.  18. 

Isifuirmg  afttr  boil.]  By  the  ume  Rule,  It 
Ordered,  "  Tbal  if  the  plaintiff  i*  ilenroni  of  time 
to  enquire  aftoT  the  bail,  and  ihall  giie  one  day's 
Botiee  ibereof,  aa  afbretaid,  to  the  defendaat,  ti<^ 
•Itoni^  or  scent,  ai  the  ca>e  majr  be,  before  the 
time  appointed  for  jnilificatian,  ilaling  iheitin  what 
ibnlier  time  it  leijniieil,  luch  time  not  to  exceed  three 
days  in  tin  caae  or  town  bail,  andiix  diji  in  thecaie 
of  coonliybail,  tbeo  (unten  the  Court  or  a  judge  thai! 
olberwiae  order)  the  time  fin  putting  in  and  juitifying 
bailibali  bepoatpoaed  acconlingly,  and  ailproceed- 
inn  ihall  be  Btayed  in  the  meiQ  time." 

Woti™  of  toii  — contCTfi.l  And  it  ii  farther  oi- 
iknd,  "That  every  notice  of  baii  ihall,  in  addition  to 
the  desciipUoni  of  tbe bail,  mentian  Iheitreetor  place, 
and  number  (if  any),  wbere  each  of  the  bail  reddea, 
and  all  the  itreeti  or  placa,  and  DumberB(if  any),  in 
which  each  of  them  haa  been  rendenl  at  any  time  with- 
in the  lait  ail  monthi,  and  whether  be  la  a  hotue- 
keeper  or  IJecholder."  —  5aiM  Rule, 

By  Rw.  Gtn.  Trill.,  ?6  &  27  Geo.  2.  it  is  oiderad, 
"TliBt,  m>m  and  after  the  fint  d»  of  Hichaelma! 
taim,  1763,  in  eveiy  action  in  this  Court,  where  ipe- 
cial  bail  ia  put  in  before  the  Baroni  in  Ihii  Court,  the 
plaintiff  may  except  therato  within  twenty  daya  neat 
after  the  putting  in  oftnch  bail,  and  notice  thereof 
giyen  in  writing  to  the  plaintiff,  his  attorney,  ot  clert 
in  court ;  or  where  special  bail  is  put  in  before  any 
eommianoner,  Ihe  plaintiff  may  except  thereto  within 
twenty  daya  next  alter  the  laid  bail  is  iraosmilled  la 
and  allowed  by  one  of  the  naroniof  this  Court,  and 
DOlice  thereof  ^iven  in  writing,  as  aforeiaid.  But  no 
eaception  to  bail  ihall  be  admitted  afterthe  lime  here- 
inbefore limited  ;  and  in  caieexception  shall  be  taken 
to  the  said  bail  within  the  time  aforesaid,  and  notice 
of  such  exception  shall  be  given  in  writing 


fiH«  three  o'clock  in  the  aftimooa  of  tha  day  do  sMck 
anch  rule  or  order  sfaall  be  gianled." 

Agidamt  (i  tloW  liiM  nf  Kmiee.]    "  And,  ia  all  tka 

cases  afoieiaid,  the  affidavit  of  lorTice  ahall  bum  Ito 

such  notice  was  served  befare  tbe  bonr  of  dcrea  sr 

three  o'clock,  aa  the  case  may  be." 

Chsnoino  BaiL. 


fendant's  attorney,  i 


a  court,  the  defendant 


»  ;  [but  if  exception  be  taken 
and  notice  thereof  given  in  like  manner,  the  said  de- 
fendant ahall  perfect  his  bad  and  Juitify  the  same  upon 
the  first  day  of  the  subsequent  term,  unless  the  plain- 
tiff, his  attorney,  or  cleik  in  court,  shall  consent  to  a 
jostificatioD  before  one  of  the  barons  of  thia  Couit,  in 
which  case  the  said  bail  shall  justify  themselves  before 
one  of  the  barons,  within  four  days  after  notice  of  such 


Noiica  t)r  JuarinciiTioN  or  Bail. 

Tmd  if  Brnw.]    By  Rtg.  Gen.  Trin.  »  Ceo.  3. 

it  is  ordered,  "Tlial,  from  and  after  the  laat  day  irf 


Taking  ncarmtaruA  if  bai  out  ofeourtA  Byl^. 
Cm.  ot  K.  B.,  C.  P..  and  Eirh.  Trim.  1  ^Tl 
It  is  Ordered.  That  if  the  plaititiff  ahall  IM  pis 
one  day's  notice  of  aiceptioii  la  bail,  by  whia 
such  affidavit  shall  have  been  mads,  dm  lec^M— 
of  such  bail  may  be  taken  out  of  Court  witfaoat  ate 
jasiification  than  inch  affidaril. 

By  Kiff.  G.II.  Afiei.  1  W.  4,  it  ia  ordaed.  "Tte 
all  recogniiancei  of  bail  in  actions  in  the  saidofce 
of  pleas,  when  taken  or  aLomd  bv  ■  baion,  sUl  ka 
left  by  the  attoritey  for  the  defendant  or  delaa^Dtt, 
with  the  Strom  or  side  cletki,  or  tbeir  depaly.  io  Iht 
office  of  pleas,  oniil  duty  allowed;  who  ahall  eots  Ite 

-n  a  book  to  be  kept  by  tbem    for  that  varjm, 

an  alphabetical  index  of  reftncnce  ;  wbUW 
B  open  to  the  inspectioD  of  tbe  ■ttoniesao  ad- 
mitted as  abreaaid,  or  thmrcleits;  aisd  notice  rfa^ 
bail  being  allowed  and  filed  ia  the  said  offica  of  al^ 
oith  the  names,  desoiplioDS,  aisd  address  of  ik  k% 
ihall  be  given  by  the  stlomey  for  the  defoidul  «r  d»- 
fendanti,  to  the  allorney  for  the  plaintiff' nr  plsiitifi, 
within  the  times  prescribed  far  giving  ootii^  of  boil  W 
ibe  former  ralea  of  this  Conit,  and  proceoiisn  ni^k 
ihereupan  had  for  excepting  to,  and  perfccung  ari 
bail,  within  the  limes  and  in  like  manner  as  is  and 
are  prescribed  by  the  eitating  rules  and  practice  ef  Iba 
Court,  except  so  far  aa  the  same  may  be  alleied  bylto 
pieicnt.  or  any  subsequent  rale  of  thu  Couit." 

JVST1FIC*T10N    or    B*1L. 

H'im.]  Dyn,^.G«.of*r.B.,  C.  P.andfidk-Mr, 
/uldoBof  2Wn.  1  W.4,  1B31,  it  is  ordered,  -Ttea 
c^efendant  may  justify  bail  at  the  oame  time  at  whid 
they  are  put  in,  upon  giving  font  days'  aoljce  forlhat 
purpoie,  twrore  eleven  o'clock  in  the  morning,  and  ei- 
rluaive  aS  Sunday." 

HA*™.]  — By  Rtg.  Can.  Muh.  1  W,  4.  itwai 
ordeied,  ■■  Tliat  heieafler  afl  tpteM  bmil  shall  ta 
jisliGed  aithin  /our  dag,  afur  netptum.  bafac  i 
Itaron.Dl  cliimbrti,  at  tctil  in  ttrm  at  in  vatmtim." 

But  by  Rig.  G«i.  HU.  1  W.  4.  tbe  old  BKlii* 

of  justifying  bail  in  open  Conrt  in  term,  was  lesMd 

as  follows  :  "  Whereat  by  a  rule  of  this  Hodou^ 

Court,  made  io  Michaelmas  Term    laat   past,  it  ni 

ordered,  that  hereafter  all  special   bail  ahunldbejw- 

nfied  beforti  a  Baron  at  chambers,  ax  well  io  tena  a 

a  vacation.    And,  whereas  it  is  expedient  to  repeal 

0  much  of  the  laid  rule  as  relatea  to  tbe  ir  '''   "'" 

of  bail  in  term  time.    It  is  tberefo 

m  and  after  the  present  teun,  t 

il  in  term  time  shall,  unless  by  consent,  i 

heretofore  in  open  court,  and  that  the  jnsiii 

of  bail  before  a  baron  at  chambers  shall  be  ea 

m  cases  of  consent  and  Io  justificntion  ia  *M*lisa" 

Bv  Rtg.  Gm.  Eau.  660.3 "ftna  tha  dn 

(15th  May,  1816)  the  juatifieation  of  bail  ia  OM 
Court  shall  be  taken  at  Ibe  sitting  of  tha  Ce«IM> 
fun  the  other  ordinary  bttsineas." 


COURT  OF  EXCHEQUER  OF  PLEAS. 


Vll 


Bjr  Ri^.  Gin.  Trin.  66  G.  3.  Juitification  of  btil 
hw  afidmit  if  not  within  tbe  rale  of  Eaiter  Term, 
96G.B. 

Meg.  Gilt,  Trin,  57  G.  3r-^Tbe  order  of  15Ui  May. 
1816.  enforced  and  declared  Uiat  bail  ihoald  not 
be  admitted  to  justify,  unleM  the  juatiScation  vrere 
moved  in  conformity  with  that  order  at  the  sitting  of 
the  Court. 

B€g.  Gen.  HU.  I  &  2  G.  4.  ordered  that  no  bail 
will  be  permitted  to  justify,  unless  the  bail  are  in  at- 
tendance, and  counsel  instructed  by  half  past  ten 
o'dock  at  the  latest. 

Rgg,  Gn.  Mieh.  2  G.  4.— On  the  first  and  last 
day  or  term,  bail  may  be  justified  at  any  time  of  the 
day  during  the  sitting  of  the  Court. 

Costs  or  Jvstiftxng  or  Opposing  Bail. 

By  Rtf .  Gen.  of  K.  B..  C.  P.,  and  Ezch.  Tnn. 
1  W.  4.  1831.  it  is  ordered,  "  That  if  the  notice  of 
liail  ahall  be  accompanied  by  an  affidavit  of  each  of 
the  bail  according  to  the  form  hereto  subjoined,  and 
if  the  plaintiff  afterwards  except  to  such  bail,  he  shall, 
if  such  bail  are  allowed,  pay  the  costs  of  justification, 
and  if  such  bail  are  rejected,  the  defendants  shall  pay 
the  costs  of  opposition,  unless  the  Court  or  a  judge 
thereof  shall  otherwise  order." 

FORM  OP  APHDAVIT  OP  BAIL. 

In  the 

Between.  &c. 
A.  B.,  one  of  the  bail  for  the  above-named  defend- 
ant, maketh  oath,  and  saith,  that  he  is  a  housekeeper, 
lorfrtiAoUUr  a$  the  eeee  may  he"]  residing  at  [dnerioing 
ptrtmdarly  the  ttreet  or  pUtee,  and  number,  ^  are^f ,  J 

that  he  is  possessed  of  property  to  the  amount  of  £ 

\the  awumnt  required  by  the  praetiee  rf  the  eaurttf']  over 
and  above  all  bis  just  debts ;  [if  bail  m  any  other  ac' 
fisn  add  "  and  every  other  sum  for  which  he  is  now 
Wil ;"]  that  he  is  not  bail  for  any  defendant  except  in 
tiiis  action,  [or  if  bail  in  any  other  action  or  actions 
mdd  "  except  for  C.  D.  at  the  suit  of  £.  F.  in  the  court 

of ,  in  the  sum  of  £ ;  for  G.  H.,  at  the  suit 

of  I.  K.  in  the  court  of  ^— ,  in  the  sum  of  £ "  ; 

tpeeifying  the  eeveral  actions  with  the  courts  in  which 
ikey  are  brought,  and  the  sums  in  which  the  dtponent  is 
hMt ;]  that  the  deponent's  properfy,  to  the  amount  of 
tbe  sud  sum  of  £  ■,  [and  if  bait  in  any  other  aC' 
Hon  or  actions  "  of  all  other  sums  for  which  he  is  now 
bail  as  aforesaid,'']  consists  of  [here  specify  the  nature 
smd  value  of  the  property,  in  respect  of  which  the  bail 
proposes  to  justify  as  follows  ;'—%Uxk  in  trade,  in  his 

wninesa  of      '   ,  carried  on  by  him  at ,  of  the 

value  of  £ ;  of  good  book  debts  owing  to  him  to 

the  amount  of  £ ;  of  furniture  in  his  house,  at 

■ .  of  the  value  of  £^— ;  of  a  freehold  or  lease- 
bold  fann,  of  the  value  of  £ ,  situate  at ,  oc- 
cupied by ;  or  of  a  dwelling-house  of  the  value  of 

£  — ,  situate  at  -,  occupiM  by  — ,  or  of  other 
property,  particularizing  each  description  of  property, 
with  the  value  thereof;]  and  that  the  deponent  hath 

for  the  last  six  months  resided  at Idescribing  the 

place  or  places  of  such  residence.1 
oioom,  ofc. 

Extent  of  the  Liability  op  Bail. 

Bail  are  only  liable  for  the  sum  sworn  to,  and  costs 
isi  the  original  action,  and  the  costs  of  proceedings 
mgainst  themmlves,  where  any  shall  have  been  taken."] 
By  Reg,  Gen.  HU.  38  G.  3.  after  reciting  that 
"  Whereas  doubts  have  arisen  respecting  the  extent 
of  the  liability  of  bail  in  this  Cciirt  in  actions  in- 
dorsed for  bail,  bj  virtue  of  an  affidavit  of  the  cause 
of  action :  now,  m  order  to  obviate  such  doubts,  and 
prevent  mistakM  in  future,  the  Court  declare,  that. 


upon  a  reoogninnce  of  bail  in  any  action  brought  in 
this  Court,  Uie  bail  therein  are  not  jointlv  or  semdly 
liable  in  such  action  for  more  in  the  whole  than  tM 
amount  of  the  sum  sworn  to  in  such  affidavit,  to- 
gether with  the  costs  of  such  action,  unless  any  pro- 
ceeding be  had  upon  their  recognizance,  in  wnich 
case  they  will  also  be  subject  to  such  other  costs  as 
they  are  now  by  law  liable  to. 

DiscHAROx  OF  Bail  by  Rbnoxr,  under  1  W.  4* 

c.  70. 

Rendering  to  county  gaol  in  discharge  of  bail,  dr- 
fendant  not  being  in  custody,]  —  By  stat.  I  W.  4. 
c.  70.  s.  21.  it  is  enacted,  "  Ihat  a  defendant,  who 
shall  have  been  held  to  bail  upon  any  mesne  process 
issued  out  of  any  of  his  Majesty's  superior  Courts  of 
record,  may  be  rendered  in  dischaige  of  his  b«il,  ei- 
ther to  the  prison  of  the  Court  out  of  which  such  pro* 
cess  issued,  according  to  the  jpractice  of  such  Court, 
or  to  the  common  gaol  of  the  county  in  which  ho 
was  so  arrested,  and  the  ronder  to  the  ooun^  gaol 
shall  be  effected  in  the  manner  foUowii^ :  that  is  to 
say.  the  defendant,  or  his  bail,  or  one  ofthem,  shall, 
for  the  jpurpose  of  such  render,  obtain  an  order  of  a 
judge  of  one  of  his  Majepty's  superior  Courts  of  West- 
minster, and  shall  lodge  such  order  with  the  gaoler 
of  such  county  gaol,  and  a  notice  in  writing  of  the 
lodgment  of  such  order,  and  of  the  defendant  s  being 
actually  in  custody  of  such  gaoler  by  virtue  of  such 
order,  signed  by  the  defendant,  or  the  bail,  or  either 
of  them,  or  by  the  attorney  or  agent  of  any  or  either 
of  them,  ahall  be  delivered,  to  the  plaintiflrs  attorhey 
or  agent;  and  the  sheriff  or  other  person  responsible 
for  the  custody  of  debtors  in  such  county  gaol,  shall, 
on  such  render  so  perfected,  be  duly  charged  with  the 
custody  of  such  defendant,  and  tbe  said  bail  shall  be 
thereupon  wholly  exonerated  from  liability  as  such." 

Mode  of  proceeding.] — ^As  to  this  enactment,  the 
Court  of  Exchequer,  by  Reg,  Gen,  Mich,  1  W.  4.  has 
ordered,  That,  on  application  by  a  defendant  or 
his  bail,  or  either  of  them,  for  an  order  of  one  of  the 
Barons  of  this  court  to  render  a  defendant  to  a  county 
gaol,  it  shall  be  specified  on  whose  behalf  such  ap- 
plication shall  be  made,  the  state  of  the  proceedings 
in  the  cause,  for  what  amount  the  defendant  was 
held  to  bail,  and  by  the  sheriff  of  what  county  be  waa 
arrested,  which  facts  shall  be  stated  in  the  order ; 
and  that,  on  such  order  being  lodged  with  the  gaoler 
of  the  county  gaol  in  which  such  defendant  waa  so 
arrested,  the  defendant  may  be  rendered  to  his  ctts« 
tody  in  discharge  of  the  bail ;  and  that,  on  such 
lodgment  and  render,  a  notice  thereof,  and  of  the  de- 
fendant's being  actually  in  custody  thereon,  in  writing, 
signed  by  tbe  defendant  or  his  bail,  or  of  either  of 
tt^,  or  of  the  attorney  or  agent  of  any  or  either  of 
them,  shall  be  delivered  to  the  plaintiffs  attorney  or 
agent ;  and  thereupon  the  bail  for  the  said  defenoant 
shall  be  wholly  exonerated,  without  entering  any 
exoneretur. 

As  to  rendering  in  discharge  of  bail,  drfendant  be* 
ing  already  in  custody,] — And  by  same  stat.  I  W.  4. 
c.  70.  s.  32.  it  is  enscted.  That  a  defendant,  who  shall 
hereafter  be  in  custody  of  the  gaoler  of  the  county  gaol 
of  any  county  in  England  or  in  the  principality  of 
Wales,  by  virtue  of  any  proceediuff  out  of  any  of  his 
Majesty's  superior  Couiu  of  record,  may  be  rendered 
in  discharge  of  his  bail  in  any  other  action  depending 
in  any  of  the  said  Courts,  in  the  manner  hereinbefore 
provided  for  a  render  in  discharge  of  bail ;  and  the 
keeper  of  such  gaol,  or  such  sheriff  or  other  penoa 
responsible  lor  the  custody  of  debtors  as  aforesaid, 
shall,  on  such  render,  be  duly  charged  vrith  the  cus- 
tody of  such  defendant,  and  the  said  bail  shall  bt 
thereupon  wholly  exonerated  from  liabiUty  as  such. 

As  to  this  enactment,  it  is,  by  Reg,  Gen.  Mieh^ 
1  W,  4.,  oidered.   That  if  a  defendant  shall  bt 


RULES  AND  ORDERS  OP  THE 


in  evtoij  of  die  ndv  of  Ihe  conntf  gtol  of  uj 
eeno^  id  Eaglind  or  Walei,  by  viriue  of  uij  pro- 
ecKiNnedontof  tavof  hit  Mkj^'iiuperior  C^uti 
of  lecord,  be  iii*j  m  rendeied  b  ditdiarge  of  hit 
bul  in  ■ay  ■ction  dspeoding  in  thii  Courl,  in  like 
BiDMr  u  ii  heieiDbefbre  provided  for  ■  render  in 
diicfauje  of  biil ;  and  theroupon  the  bail  ihall  be 
wbidly  exonerated  fmra  liatnlitf  ai  luch  bail." 


■lovKiNT  or  TnK  Bail  Bohc 


e,  inilead  of  a  mleof 


nquinog  him  or  tliem  to  letacu  lucb  pioceu  wittiio 
«ix  dtyi  after  nelice  thereof  to  be  gireo  to  him  oi 
tbem ;  and  if  luch  iheriff,  officer,  or  other  person, 
do  not  return  the  laid  writ  within  that  lime,  be  oi 
thej  ihall  be  liable  lo  an  allachment." 

See  alw  lUg.  Cm.  Midi.  1  W.  4.  ant;,  p.  vi.  i  and 
Tri«.36G.2.ib. 


DECLARATION. 
Agaiut  priionen,  lee  title  "Friioheri,"  potl. 

After  a  diitringai,  lec  ante,  p.  v. 
Rulttta  dieliHV,  &c.]~ny  Rrg.  Gn.  Hil,  16  G.  3. it 
it  onlered,  "  That,  from  and  after  the  fiiat  diy  ol 
neit  Trinity  tenn.  nilcs  lo  declare,  lo  nrply,  rejoia, 
lebul.  niTTeiml,  demur,  and  join  in  demuirer.  may 
be  gi*en  uilettn  Atjt  after  the  cod  of  each  aod  every 


'ifi  Bl*a,  ^r.]  By  lUg.  Gta.  MieL  S  U.  3'. 
oered,  "  That  From  and  afltr  the  (irat daj  of  neit  Hilary 
Term,  anon  all  proceia  to  be  iuued  oat  of  ihii  Court, 
TCIamible  the  fint  or  lecond  relura,  or  on  any  diy  be- 
fore theMcond  return  nf  any  term,  where  the  defendinl 
ahill,  at  the  return  thereof,  enter  an  appearance  or  file 
tpeciilbiil  (ailhecaae  may  require),  the  plaintiff  may 
deliver  over  a  decliralion  to  the  defendant'!  clerk  in 
eoort  ;  and  if  llie  plaictilT  declarei  in  London  or 
MiddleMi,  and  the  detendanl  livei  within  twenty 
roilei  of  London,  tueh  defendant  ihall  plead  to  the 
taid  decUralioti  witliin  four  dayi  after  the  delivery 
thereof,  without  any  imparlance ;  and  in  cue  the 
plaintiff'  declarei  in  any  other  raunly.  or  the  defend- 
ant livei  above  tttenty  miles  from  London,  llien  the 
defimdani  ahall  plead  within  eight  days  after  (lie 
delivery  thereof,  without  any  tinparlince  ;  or,  in  de- 
bult  thereof,  the  ylaintiff  mey  >tgn  judgment,  a  rule 
to  plead  being  duly  given,  unless  this  t^ourt,  or  one 
of  the  Baroni  thereof,  eliall  think  proper,  on  the  (pe- 
dal rircumtlancet  of  the  ciie,  lo  grant  in  imparl- 
ance )  but  DO  defendant  ahall  be  compelled  to  plead 
by  virtue  of  (hii  rule,  unleu  the  declaration  be  de- 
livered four  days  before  the  end  of  the  teim  in  which 
the  writ  is  leluroable.  with  notice  thereon  indoned 
of  the  lime  wherein  such  delitndant  is  lo  plead. 

Wktre  a  plamlifmaild  Aiitv  bem  htrttifite  taliiUd 
(o  t'lgn  judgment  Jar  (pnni  tfa  jiln,  wArra  thr  ilrelai-a- 
tim  hid  littii  drIiitTtd  orJUid,  ami  tn4ici  givtit  fmir 
daia  aclmiirlfi  hrfiTt  Ihi  nd  rf  Iht  tmn  in  which  Ihe 

rfaifi'  nnfi«  »elniii«fil>  if  a  rule  le  plead  have  bitn 

flwH.J  By  Peg.  Ctn.  Mil.  60  G.  3.  it  ii  ordered, 
hat,  in  all  eaiei,  wheieio  Ihe  tdaintiff,  by  the  preaent 


been  delivered  or  filed,  and  Dotice  tlienof  givca,  ha 
dtyi  eiclativel;  tadbre  tht  end  of  ibe  tctn  in  wW 
Ihe  pmeMi  ii  retonablo,  the  pluntifrtkall,  fm  ni 
after  the  fint  day  of  nen  Euter  Tenn,  be  nl  liba^a 
lifn  anch  indgment,  provided  the  dedantioB  be  ^ 
livered  or  Blea.  and  notice  thereof  given  twsdqia> 
clnaively  before  the  end  ^  (he  term  within  wluMik 
proceet  is  letnrnable,  a  rale  to  ^aed  haring  been  Uj 

By  Btg,  Cm.  Tria.  26  G.  2.  it  i*  otdeied,  "  Tbl 
from  amT  after  the  first  daj  of  Micbaoliaas  Tem, 
17iS3,  where  any  declaiation  shall  be  debvefnl  le  uf 
defendant,  hli  attorney,  or  clerk  in  conit,  beim  tkt 
easoign  day  of  any  leiin,  and  the  defendant  shall  i>- 
pari  until  the  neat  term,  audtaeh  defendant  shall  liw 
m  London,  or  within  forty  mile*  thereof,  and  the  eax 
of  action  shall  arise  in  London  or  Middlnei,  sach  ik- 
fendant  shsll  plead  to  the  said  declaration  witUa  lbs 
first  four  days  of  sncb  next  term,  m.  nileCo  pletdhif 
duty  given )  and  in  defanit  thereof,  ihe  plaintiff  AUI 
be  alliberly  to  sign  jndgment- 

Itula  lU  le  dtelaring  de  bene  ewe  mod*  airoai 
Mith,l  W.4.  1B30. 

By  llig.  Cn.  Mid,.  5  G.  3.  it  ti  ntoel. 
That,    from  and  after  the  said   Brat   dtj  of  tol 


return  of   any    term,    wtiere  'the    dejeodini  d 
be  lened  with  a  copy  thereof,  pnraiiant  to  the  ic 


ptoceas,  and  likewiae  give  notice  thereof  le  tuA  de- 
lendsnt,  by  deliveiiug  an  English  notice,  wridciia 
a  plain  legible  hand,  to  the  said  defendant,  la  bj 
ICBving  Ihe  same  at  Ihe  last  oi  most  uraal  pbnsf 
abode  of  such  defendant,  signihing  that  Ihtre  ii  i 
declaration  filed  io  the  said  oGBce  againit  sach  it. 
fendanl  at  the  suit  of  the  plaintiff,  and  thai,  usloi 
such  defendant  plead  lo  auch  declaration  within  bit 
days  after  service  of  sncb  notice,  (in  case  theplaisnf 
declares  in  London  or  Middleaei,  and  the  drindiM 
livca  witliin  twenty  miles  of  London,  but  if  the  pies- 
liffdeclaies  in  any  olher  count*,  then  witlua  dtti 
dayi  after  service  i^  inch  notice),  indgment  will  M 
signed  against  luch  defendant  bv  default ;  and  ilol. 
from  Ihe  time  of  service  of  SDCh  notice,  iiKh  !>■ 
ctaralion  shall  be  deemed  well  delivered  to  ncfa  it- 
fendanl,  and  not  otherwise  ;  and  if  the  ittoAM 
does  not  appear  and  plead  within  the  time  ipsoW 
in  Bnch  notice,  the  plaintiff  having  entered  sa  if- 
pearance  lor  such  defendant  according  lo  the  n 
act,  and  having  duly  given  a  rule  lo  plead,  may  ifi 
judgment,  unlua  Ibis  Court,  or  one  of  the  Buns 
thereof,  shall  think  proper,  on  Ibe  special  dicv- 
■tancet  of  the  case,  to  grant  an  imparlance. 

"  And  it  is  further  ordered,  I'hat.  from  and  ahr 
the  said  first  day  of  neit  fUlary  Term,  upon  ill  fc- 
ceis  of  quit  miiivi  to  be  iuued  and  made  letumablt  > 
aforesaid,  where  an  albdavii  shall  be  made  and  iiri 
of  the  cause  of  action  purtuanl  lo  the  said  act,  ^ 
declaration  may  be  filM  Uk  bene  tue  at  the  retun  il 
luch  proceas,  with  a  notice  lo  plead  in  manner  tebR 
ipccined  ;  and  if  tliedefendant  pnta  in  bail,  *ndd«t 
not  plead  wilhin  the  time  qiecilied  io  sDch  nolicL 
judgnwol  may  be  signed,  a  rule  to  plead  being  ds^ 
given,  without  any  notice  or  iuitlier  calHng  bra  phs- 
unless  Ibe  Court  or  a  Baron  shall  pant  aniBpatfasK 
u  aforesaid  ;  and  Ihe  plaintiff  naj  in  either  a     ~ ' 


COURT  OF  EXCHEQUER  OF  PLEAS. 


ilwU  b*  Gomp^Uad  u 
iMMticeofadwIa 


It  uiml  plac«  of  abode  ;  bat 
— allad  M  pirad  b;  virtoe  oF  thii 

...  ■daclaralion  be  wtvtd  Tuur  dayi  before 

tha  and  of  Iba  Urm  in  wbkh  dn  vrii  ii  reLumlile. 

Bf  Htg-  Gtn.  Trim.,  36  G.  a.  it  U  oidcred,  "Tbat^ 
boat  and  aflar  ibe  lait  da;  of  Ihii  I'emi,  upon  all  pny. 

iwoed  out  oif  tbii  Conit.  reluroulile  btfon  Ihe  lul  ic- 
tun  of  anj  term,  where  no  aiBdiTil  (batt  be  made  and 
fiM  of  tba  came  of  action,  puriuant  lo  the  act  of 
Parliament  for  prarenling  frivolavt  aod  vexatioui 
amali,  tba  plaioliff  maj  die  or  deliver  a  deelaiatlan 
dt  btmt  a—  al  Ibe  retuia  of  tuch  proreu.  wilh  nolice 
toplndioeigblda^afler  the  iiliog  or  deliveiy  there- 
of;  aodir  the  defendant  dolh  DDlcaleraumppearaare 
and  plead  wilhin  ibe  uid  eight  deit.  the  pUlatilf, 
hating  CDlered  in  appeaitincc  iccunling  lu  llic  uii] 
act,  raiT  ugo  judgment  foi  mnt  of  a  plea,  prDvidni 
tbal  audi  declarstTon  be  filed  or  deliiered.  and  notice 


"  And  it  ii  fuilber  ordered,  That,  from  and  aflei 
iha  laM  da;  of  thii  lerm,  upon  all  pnixn  of  jud  minm 
ad  rtmfKdrndam  and  co^iVii  lo  beiuued  and  made  re- 
tnrsaW  »  afraeaaid,  where  an  affidavit  thall  be  made 
aad  filed  of  the  ciuae  of  selian,  punuanl  to  the  laid 
*et,  a  declaration  mi;  be  tiled  or  delivered,  di  btnt 
tm»,  at  the  return  of  euch  proceu,  with  notice  to  plead 
i>  tmt  dayi  after  <uch  filing  or  delivery,  if  the  action 
be  laid  in  London  or  MiddlciK,  and  the  ilerendanl 
lini  within  tweni;  inilet  of  Loodon,  end  in  eight 
•a  if  the  Bclion  be  laid  in  any  other  county,  or  the 
mdaal  live  above  Iwenly  mile*  from  London  ;(a) 
1  iftba  defi:odant  pnti  in  bail,  and  dolh  not  plead 
^tbia  mch  lime*  ai  aia  teipertively  before  menliDoed 
judgment  may  be  aigned,  prmided  tbal  luch  ileclan- 
tian  be  delivered  or  filed,  and  notice  thereof  givrn. 
fbnr  dayt  eiclasiveiy  before  Uie  end  ofiucb  term,  and 
ainlelo  plead  duly  entered. 

"  And  it  iarnnher  ordered,  That,  from  and  after  the 
latf  da;  of  ihUlenn,  upon  all  proccM  of  ttniri  J'nriai 
mrimpeiidenifNKi.and  lu/rpaHaadrtipnailtiiilunirttiMa- 
aUe  at  ■(iintiid,  and  after  an  appearance  ii  ealered 
la  aaeb  proccu,  a  declaration  may  be  delivsred  with 
Dodee  to  plead  in  manner  ■■  afbrctaid.  piuvided 
Bochdecliration  be  delivered  withauch  nolire  aiafore- 
oaid  tbeieoQ  Ijiven,  Ibui  daya  eiluiively  before  the  end 
of  each  term." 

"  And  in  all  caiea  where  proceii  of  ronlempi  ihall 
iiaoe  in  default  of  an  appearance  upon  ilic  aeveral  pro- 
waara  aforeiaid,  and  after  an  appearance  tbertlo,  a 
daelantion  naj  he  delivered  with  notice  lu  ple:id  in 
tnaanef  aferenid,  piorided  thai  luch  declaration  be 
deliveicd  with  nich  notice  u  iforeaaid  thereon  giveo, 
bafbra  the  end  of  the  term  in  which  icch  appearance 
diall  be  entered  ;  and  if  the  defendant  do  not  plead 
within  the  time  illowed,  a  rule  lo  plead  being  duly 
antered  and  plea  demanded.  Judgment  may  be  ligoed 
tor  want  of  auch  plea." 

By  Rn.  Cm.  Mich.  S3  G.  3,  it  ii  oidered,  '•  1  bat. 


paarance  fiv  tuch  defandulacnmlinfflo  tbeMid  acta, 
iDiy  aign  Judgment  far  wantof  a  plea,  provided  that 
iDcn  declarslion  ba  daliveied  or  filed,  and  ootice 
tbareof  given,  bur  daya  eiclniively  befbn  the  end  of 
auch  terra,  and  a  rule  lo  plead  be  duhrentaied. 

And  by  the  tamt  KvU  it  ii  Riilher  urdered, 
"  That,  from  and  after  the  lait  day  of  (bii  term,  upon 
ail  wrili  of  duiriii^ai,  wheieupoa  notice  ihall  be  given 
puriuant  to  the  laid  last-menlioued  act,  the  piaintiB* 
ma;  file  or  deliver  a  declaration  dt  frnie  riu  at  the  re- 
turn of  luch  writ,  with  notrca  to  plead  in  eighl  days 
after  the  filing  or  delivery  thereof.'' 

TiiHtJiirplfaJingaJttrdiilTiiigai.]  '•  And  if  Ihede- 


''Fi^:i' 


within 


It  of  a  plea,  a  rule  lo  plead  having  beui 


nultiai 


Filing  dtttaration  it  httn  tM."]  By  Rw.  Gr*. 
ich.  1  W.  4.  ii  i)  nrdeied,  "  'I'lial,  all  decUra- 
ini  de  beui  uu  ahall  be  filed  wilh  the  iworn  and 
tide  clerha,  or  their  deputy,  and  shall  be  entered  io 
ilpbabetical  ordei  io  propel  books  for  each  lerm,  lo 
le  kept  by  them  for  llrat  parpote,  which  bookt  ihall, 
il  aj[  limei  within  office  lioun,  be  open  lo  ibe  in- 
tpectioD  of  the  penoni  admitted  to  piacliso  aa  at-  ' 
'  imiei  of  Ihii  Court,  and  llieir  cleriu,  i     '         ' 


vard.  > 


eclaralion  w  filed  thall  and  may  be 
Hice  by  the  defendant  or  hit  allomey 


ettt  lo  be  il 

the  latl  lelurn  of  any  term  where  the  defendant  thai! 

be  peraanalty  lervad  with  a  copy  thereof,  pursuant  to 

tbeactof  I'arliamenl  for  preventing frivoloub and  vei- 

•tiini  atresti,  or  puriuant  lo  IheiUtule  61  G.  3.  c.  124, 

<iaenDwT&eG.4.c.Tl.replicingihatacl}theplain- 

tiffma;fil«ar  deliver  a  drcUi-'—  '' "■'  — 


[■  drrlarBliuni  ib 


if  the  office  by  th 
upon  payment  of  the  feei  payable  ir 

*"'  far  declaring  cmdiHtnallit  on  irrrli  of  fus 
iutrt,  o-W  diilniigat.i  By  Hig.  Cr».  Mieli. 
il  it  ordered,  "  That  upon  piocen  of  fim 
.  ind  teNir*  facial,  pertooally  served  on  ■  de- 
fendant,  and  upoo  all  writs  of  diitritigu$,  whereupon 
luticepurauantto  the  statute  T&B  0.4.  c.  71.  shall 
X  given  retu ma lile  on  any  day  of  the  tsnn,  the  plain- 
iffihall  be  at  liberty  to  declare  d€  bt«e  tut,  witbin 
right  days  alier  the  return  tbeieoF,  or  on  appearance 
nrhief.  And  if  Ihe  plaintiff  declareeitber  ccndrtion- 
ill;  or  in  chief,  in  London  or  Middleaei,  and  lire  dc- 
endanl  live  within  twenty  milci  of  London,  the  de- 
fendant thall  ulead  widiin  four  dayi  after  such  declaia- 
[ion  ihal' be  filed  or  debvered,  with  notice  to  plead 
iccordinely.  wiihuul  any  impailance  ;  and  in  cue  tba 
plaintiff  durl',ic  in  any  uiher  county,  or  the  defendant 
live  above  twi:nty  mUes  from  London,  the  defendant 
shall  plead  within  eighl  daji  after  tuch  declaration 
ihall  be  filed  or  ilelivtred,  with  notice  lo  plead  accord- 
ingly, without  any  imparlance,  provided  tuch  declara- 
lion  be  filtd  or  delivered  on  or  before  ihe  liit  day  of 
ibe  term  in  which  tuch  proccu  shall  be  returnable 
jnd  a  ruleto  pIcAd  be  duly  entered." 

D/livning  dtrlaratiB.,  dt  bnt  (ur.]  By  Btg.  Ctn. 
K. B.,  C.  1'.  and  Lichequer.  lail  day  of  Trin.  lerm, 
1831.  "  And  itiifurther  oideied.  That  no  declaration 
lit  bint  tut  thall  be  delivered  until  the  eipiration  of 
six  dayt  from  the  servico  of  the  pioceti  in  the  caie  of 
piocest  which  it  not  bailable,  or  unlilihe  expiiatioaof 
dt  daj-a  from  the  time  of  the  arrest  in  case  of  bailable 
process ;  and  tuch  lii  dayt  thall  be  reckoned  incluttva 
<jf  tbe  day  of  tuch  tanice  or  airetl." 


By  Rrr.  Co.  TIrL  60  G.3,  after  redticg,  "  That, 
whereas  by  tlie  ptactica  of  this  Court,  iogro^unents 
OD  psper  of  declarations  and  other  pleadingi  have  not 
been  rei|uired  to  be  made  by  the  paily  declaring  or 
pleading  ;  and  wbcrcM  it  i  *  expedient  to  alter  iha 


RULES  AND  ORDERS  OF  THE 


it  it  Ofdsred,  that  from  and  after  the  laat  dqr 
of  this  tenn,  in^^rotnnenta  on  paper  of  all  dcclarationt 
aodotber  pleadmn,  shall  be  duly  made  on  itamp,  and 
filed  or  delifered  jby  the  partiet  reipectively  declaring 
or  pleading,  within  the  times  prescribed  by  the  rules 
ana  orders  of  this  court  for  filing  and  deliTerinff  de- 
clarations or  other  pleadings  respectiyely :  and  it  is 
further  ordered,  that  a  book  be  kept  in  the  office  of 
p^eas,  wherein  entries  shall  be  made  of  declarations 
so  filed."  [Obsolete  as  to  stamps,  since  stamps  on 
law  proceedings  were  abolished  by  5  G.  4«  c.  41.] 


COSTS  ON  DECLARATIONS  IN  ASSUMP- 
SIT  ON  BILLS,  NOTES,  AND  COMMON 
COUNTS,  AND  ON  DECLARATIONS  IN 
DEBT  WHERE  ASSUMPSIT  WOULD  LIE. 

Reg,  Gen.  Trin,  in  K.  B.  C.  P.  and  Exche- 
quer, 1  W.  4.,  1831.  "  Whereas  declarations  in 
actions  upon  bills  of  ezchangCf  promissoiy  notes 
and  the  counts,  usually  called  the  common  counts, 
occasion  unnecessary  expence  to  parties  by  reason 
of  their  length,  and  the  same  may  be  drawn  in  a 
more  concise  form  ;  Now  for  the  prevention  of  such 
expense,  it  is  ordered,  that  if  any  declaration  in  auump- 
tit  hereafter  filed  or  delivered,  and  to  which  the  plain- 
tiff shall  not  be  entitled  to  a  plea  as  of  this  term,  being 
for  any  of  the  demands  mentioned  in  the  schedule  of 
forms  and  directions,  annexed  to  this  order,  or  de- 
mands of  a  like  nature,  shall  exceed  in  length  such  of 
the  said  fonns  set  forth  or  directed  in  the  said  schedule, 
as  may  be  applicable  to  the  case  ;  or  if  any  declaration 
in  deot  to  be  so  filed  or  deliyered  for  similar  causes  of 
action,  and  for  which  tiM  action  of  assumpsit  would 
lie,  shall  exceed  such  len^,  no  costs  of  the  excess 
shall  be  allowed  to  the  plaintiff  if  he  succeeds  in  the 
the  cause ;  and  such  costa  of  the  excess  as  have  been 
incurred  by  the  defendant,  shall  be  taxed  and  allowed 
to  the  defendant,  and  be  deducted  from  the  costs  allow- 
ed to  the  plaintiff." 

TaTation  of  coat  in  retpect  of  length  exceeding  that 
mseribed  by  this  rule.)  "  And  it  is  further  oidered, 
That  on  tlie  taxation  of  costs,  as  between  attorney 
and  client,  no  cosu  shall  be  allowed  to  the  attorney  in 
respect  of  any  such  excess  of  length  ;  and  in  case  any 
costs  shall  be  payable  by  the  plaintiff  to  the  defendant 
on  account  of  such  excess,  tne  amount  thereof  shall 
be  deducted  from  the  amount  of  the  attorney's  bill. 


» 


FORMS  OF  NEW  COUNTS. 

See  the  Counts  of  which  the  schedule  annexed  to  the 
Regula  Generalis  consists,  ante,  p.  526-531. 


PARTICULARS  OF  DEMAND  AND 
SET-OFF. 

Partieulan  of  demand  mtist  be  delivered  with  certain 
deelarations  and  notices  of  declarations,)  By  Reg,  Gen. 
in  K.B.  C.P.  and  Excheqaer,la8tday  ofTrin.  T.  it  is 
Ordered,  "  That  with  every  declaration,  if  ddiver^,  or 
with  the  notice  of  declaration,  if  filed,  containing 
counts  in  Indebitatus  Assumpsit,  or  debt  on  simple  con- 
tract, the  plaintiff  shall  deliver  full  particulars  of  his 
demand  under  those  counts,  where  such  particulars 
can  be  comprised  within  three  folios ;  and  where  the 
same  cannot  be  comprised  within  three  folios,  he  shall 
deliver  such  a  statement  of  the  nature  of  his  claim, 
and  the  amount  of  the  sum  or  balance  which  he  claims 
to  be  due,  as  may  be  comprised  within  that  number 
of  folios." 

Costs  where  particulars  not  so  delivered.'}  *'  And  to 
secure  the  delivery  of  particulars  in  all  such  cases,  it 


ia  further  oidered,  Aat  if  any  deekntios  m  'ftAbs 
shall  be  deliyered  without  such  putieakuri,  m  wtk 
statement  as  aforesaid,  and  a  juage  shall  ^henmk 
order  a  delivery  of  particulars,  the  plaiiitiff  iliall  m 
be  allowed  any  coats  in  resoect  of  any  aninaws  for 
the  pitrpooe  of  obtaining  sucn  order*  or  of  thepaitiea- 
lars  ne  may  afterwards  deliver." 

Copy  of  parlieulars  of  demand  etnd  mt^offieVe  «- 
nexed  to  records  when  entered  with  MarAmW]  **  Asd 
that  a  copy  of  the  particulaia  of  the  demand,  and  sIb 

Crticnlars  (if  any)  of  the  defendant's  aet-eC  i^ 
annexed  by  the  plaintiff's  attorney  to  evenr  laeoid 
at  the  time  it  is  entered  with  the  Judge's  manaiaL'' 


IMPARLANCE.  TIME  TO  PLEAD,  PLEAD- 
ING.  SIGNING  JUDGMENT  FOR  WANT 
OF  PLEA,  &c. 

See  ante,  p.  viii. 

PLEADING  SEVERAL  MATTERS. 

Rules  to  be  drawnup  on  judges*  order,"]  By  Reg,  Get. 
K.  B..  C.  P.  and  Exch.  last  day  of  Trtii.  T.  1831,  it 
is  ordered,  **  That  no  rule  to  shew  cause,  or  moCioa 
shall  be  required,  in  order  to  obtain  a  rule  to  pkid 
several  matters,  or  to  make  several  avowries  or  oovni- 
lances ;  but  that  such  rules  shall  be  drawn  up  on  a 
judge's  order,  to  be  made  upon  a  summons,  aooooi- 
panied  by  a  short  abstract  or  statement  of  the  intend- 
ed pleas,  avowries  or  cognizancea." 

Cases  where  no  order  necessary,)  Provided,  "  That 
no  summons  or  order  shall  be  necessary  in  the  foUow- 
ing  cases,  that  is  to  say,  where  the  plea  of  non-as- 
sumpsit, or  nil  debet,  or  non  detinet,  with  or  withoat 
a  plea  of  tender  as  to  part,  a  plea  of  the  stataie  sf 
limitations,  set-off,  bankruptcy  of  the  defendaaC*  dis- 
charge under  an  insolvent  act,  plane  admimstravit, 
plene  administravit  preter,  infancy,  and  coverture,  or 
any  two  or  more  of  such  pleas  ahall  be  pleaded  to- 
gether ;  but  in  all  such  cases,  a  rule  ahall  be  drawn 
up  by  the  proper  ofiicer,  upon  the  production  of  ths 
ingrossment  of  the  pleas,  or  a  draft  or  copy  thereof." 


NON  PROS,  JUDGMENT  OF. 

Non-pros.)  By  Reg.  Gen.  K.  B.,  C.  P.  and  Exch. 
last  day  of  trin.  T.  1831,  it  is  ordered,  *'  That  no 
judgment  of  non  pros,  shall  be  signed  for  want  of  a 
declaration,  replication,  or  other  subsequent  pleading, 
until  four  days  next  after  a  demand  thereof  snail  have 
been  made  in  writing,  upon  the  plaintiff,  his  attorney 
or  agent,  as  the  case  may  be." 


RULE  TO  REPLY,  REJOIN.  &c. 
See  Reg,  Gen,  Hil.  16  G.  3,  oiife,  p.  viii« 


DEMURRER. 

By  Reg,  Gen.  Tnn.  26  G.  2,  it  is  ordered,  '•  That, 
in  all  cases,  where  the  defendant  demurs  to  the  plain- 
tiff's declaration,  replication,  or  other  aubeeqacat 
pleading,  the  defendant's  attorney  or  clerk  in  ooait 
shall  be  obliged  to  accept  of  notice  of  executing  a  writ 
of  inquiry  on  the  back  of  the  joinder  in  demurrer ;  and 
in  cases  where  there  the  defendant  pleada  a  dilatory 
plea,  to  which  the  plaintiff  ia  obliged  to  demur,  is 
such  case  the  defeiidant's  attorney  or  clerk  in  cotrt 
ahall  be  obliged  to  accept  of  notice  of  executing  a  wnt 
of  inquiry,  on  the  back  of  inch  dtmmrer :  and  iti> 


COURT  OF  EXCHEQUER  OF  PLEAS.  si 

that,  IB  all  caiet  wbere  tfie  phintiff  term,  eight  days  notice  thai]  be  git  en  of  the  execution 
dMiinii  lo  the  detedant'i  plea,  replication,  or  other  of  writs  of  inquiry  in  all  cases,  eicepC  where  the  venug 
■bssqwut  pleadin|,  and  the  delnidant  joins  in  de-  is  laid  in  London  or  Middlesex,  and  the  defendants 
■sonar,  the  plaintiff  shall  be  at  liberty  to  enter  the  reside  above  forty  miles  distant  therefrom ;  and  that 
iaiiie  in  law  upon  the  roll,  and  move  for  a  eoneUium,  where  the  venue  is  laid  in  London  or  Middlesex,  and 
vithont  giving  the  defendant  any  rale  to  bring  in  the  the  defendants  reside  above  forty  miles  distant  there- 
book  of  demurrer."  from,  fourteen  da^s  notice  of  the  execution  of  writs  of 

Demurrer  Booh.']      lUg,  Gen,  31st  May,   1831.  inquiry  shall  be  given.*' 

Ib  ftore  it  will  not  be  necessary  to  give  a  rule  to  nule  a$  to  notice  of  triaL"]    By  Reg.  Gen*  Eatt, 

bring  in  demnrier  boolu,  but  a  motion  for  a  coneUium  57  G.  3.  it  is  ordered,  "  That  all  notices  of  trial,  in 

■any  oe  made  without  it,  and  it  will  be  sufficient  to  de-  causes  on  the  plea  side  of  this  court,  for  the  sittings 

liver  the  books  to  the  Barons  two  days  before  the  day  after  term  in  London  and  Middlesex,  shall,  in  case 

of  aignment.  the  defendant  or  defendants  reside  at  a  less  distance 

By  Reg,  Gen.  Mich,  9  O.  4,  sfter  reciting  that,  from  the  cities  of  London  or  Westminster  than  forty 
*'  Whereas  grnt  expense  is  oflien  unnecessarily  in-  miles,  be  given  eight  days  before  the  day  appointed  or 
mrred  in  making  up  demurrer  books,  from  setting  to  be  appointed  by  the  Lord  Chief  Baron,  for  the  trial 
forth  those  parts  of  tne  pleadings  to  which  demurrers  of  the  same  causes  ;  and  in  case  the  defendant  or  de^ 
do  not  app^  ;  it  is  ordered,  that,  from  and  after  the  fendants  reside  forty  miles  or  upwards  thereftom,  then 
end  of  this  term,  when  there  shall  be  a  demurrer  to  that  such  notices  of  trial  shall  oe  griven  fourteen  days 
part  only  of  the  declaration,  or  other  subsequent  before  such  day  appointed  or  to  be  appointed  by  the 
plandinga,  tbooe  parts  only  of  the  declaration  and  I-^rd  Chief  Baron  as  aforesaid,  one  day  being  conn- 
pleadings  to  whin  soch  demurrer  relates,  shall  be  dered  inclusive  and  the  other  exclusive." 
copied  into  the  demurrer  books,  and  if  any  other  parts  Notice  of  tnguirv.]  By  Re^,  Gen,  Trin.  26  G.  2. 
aball  be  copied,  the  master  shall  not  allow  the  costs  after  reciting,  "  That,  m  divers  actions  and  suits, 
thereof  on  taxation,  either  as  between  party  and  commenced  in  this  court,  the  plaintiff,  many  times 
party,  or  as  between  attorney  and  client."  in  oleading,  concludes  to  the  country,  and  the  de- 

fenaant  not  being  obliged  to  join  issue  or  demur  till 

four  days  after,  the  plaintiflb  are  thereby  delayed; 

for  the  prevention  of  which  for  the  future,  it  is  ordered, 

PAYING  MONEY  INTO  COURT.  that,  from  and  after  the  said^rst  day  of  Michaelmas 

By  Reg.  Gen.  Mich.  5  G.3,  it  is  ordered,  "  That,  "^T'  *M"  ^f^^T'^^J^^  plaintitf  concludes  to  the 

fiWandlfter  the  first  day  of  n;xt  Hilary  Term,  wher^  ^^^^^^i'.  '^«  P>ami<rs  attorney,  or  clerk  in  court,  ma;r 

any  defendant  in  any  action,  broughiin  the  iffice  of  «^7  °^*~  ?/  *"*\*^  '***  time  of  delivering  his  repli- 

pl^  in  this  court,  ^all  pay  to  the  plainUff  in  such  Walton  or  other  subsequent  olcad.ng,  in  case  issue 

i-i[r_    ^  .^  .  •     ' .    ^^   *^y              t                 T .  L  shall  be  joined  therein,  or  of  executing  a  wnt  of  m- 

COM*,  to  be  Uied  by  the  deputvH:lerk  ofT  pleai ;  if  ^°°t  ""'^  f  •"*•  //°'"  *,'"'  *"~/,  ">« ''"•'r'T'  °' 

the  pUiDtiff  .ccepu  Ihewo?  in  fall  di«:harge'of  rach  ^"'^  'fT^"-  "  '2''*'  '"^u    }  ?  !i'^"?i'?k'^ 

tMit:ii»n  M  prying,  in  the  uiid  ac^Aall  be  !*?"*  •'''""  ^  J^T* '   r    .'•  **  ''*  l""""'  i°'^  "^ 

lUid;  bat  if  tte^BU?  doe.  not  accept  thereof  in  J"'"  .'.•»«  •"»»/:»'  «l'l'C.t.ono,  other  subsequent 

m  diMbuge  of  Lk  «at.  then  the  deLd»t  shaU  P'!!?'?f:  '"^^  ^  S^^J^fJ^'J^L^^^X  'f» 

bting  web  mm  of  mon^.  which  he  admiu  to  be  due.  ""J  k  ,7?'^L        .?«f*™"*  »  .?"'"~' ."  «!"'' .'" 

intocourt;    .nd  the  «S  .um  of  money,  u  broogh  «»"»  »'»^!  »»>'*»«>•'«.«''  fxecutrng  .  wnt  of  .nqaity 

intA  *w».,-»  .k*ii  K ^-:  I 1   -  4      u"^   T^-  .i;  »"'  from  the  time  that  notice  thereof  was  given  as  afore- 

rf.^S^'.?HiL^t^^„7^iV'.V''',°^  ?»'*''■  »»i<i:   And  it  is  farther  orde^,  that  in  M  caset 

hb^SSii^     .^rf^ir.h^'.^^f?l,   •  P  "Sh  '  "  "••ere  the  defendant  den».m  to  Ae  plaintir.  declara- 

a1  «^'a.  LTrATi.         •!^".^.''!:*"  «i«».  replication,  or  other  subsequent  pleading,  the 

^^  sum."           V         /        »**  Bu*«i  pivvc  ucjruuu  ^^  accept  of  nouce  of  executmg  a  wnt  of  inquiry  on 

the  back  of  the  joinder  in  demurrer ;   and  in  case 

where  the  defendant  pleads  a  dilatory  plea,  to  which 

NOTICE  OF  TRIAL  OR  INQUIRY,  AND  •***  plaintiff  is  obliged  to  demur,  in  such  case,  the  de- 

COUNTERMAND.  feodant's  attorney  or  clerk  in  court  shall  be  obliged  to 

-on       ^       ,r..,r.^\»..*,      .       «..  accept  of  notice  of  executing  a  writ  of  inquiry  on  the 

By  Reg.  Gen.  HU.  16  G.  3,  it  is  ordered,  "  That,  back  of  such  demurrer."                                 ' 

from  and  after  the  first  da;r  of  next  1  nnity  Term,  in  jjy  Reg.  Gen.  Hil.  39  G.  3.  it  was  ordered,  "  That 

aU  cases  where  the  venue  u  laid  m  the  country  (and  a  notices  of  trial  or  inquiry  should  be  entered  in  a  book 

term  s  notice  of  tnal  is  not  neces^ry),  ten  days  no-  at  the  exchequer  office,  and  a  written  notice  of  such 

toce  of  tnal  (exclusive  of  the  dav  given)   shall  be  entry  served  on  the  clerk  in  court."    But  see  later  rule 

deeined  sufficwnt  notice ;  but  if  the  twue  be  laid  in  of  Mich.  1  W.  4.  as  to  service  of  notices,  ante,  p.  iii. 
LiOiKion  or  Middlesex,    and  the  defendant  resides 

above  forty  miles  from  London ,  then  the  plaintiff  shall  

give  fourteen  days  notice  of  trial,  exclusive  of  the  day  rv  AiitTVATinv*  nv  TWTnjpnr  ATnnirc 

soch  notice  is  given,  unless  a  Baron  shall  think  fit  to  EXAMINATIONiJ  ON  INTERROGATORIES, 

order  otherwise :    and  it  is  further  ordered,  that  six  The  party  exhibiting  interrogator iet  before  a  matter, 

days  notice  of  countermand,  exclusive  of  the  day  the  for  examination  of  the  advene  party,  cannot  set  down 


same  u  given,  shall  be  deemed  sufficient  notice  in  all 
cases  where  the  venue  is  laid  in  the  country,  unless 
where  a  defendant  is  obliged  to  take  short  notice  of 
trial." 

Eight  day$  notice  to  be  riven  of  the  execution  rf write 
of  mfntry,  except  where  the  venue  it  laid  in  London  or 
Middleeex,  and  the  defendantt  retide  above  forty  miUi 
therefrom,  and  in  thote  excepted  casetfourteen  dayt  no' 
tice  mast  6s  Ween.]  By  Reg.  Gen.  Hil.  39  G.  3.  it 
ia  ordcfod,  ''That,  Oom  and  after  the  lest  day  of  this 


exceptiont  taken  to  the  examination  for  intufficiency,  to 
be  argued  before  the  Court,  but  mutt  abtain  an  order  to 
refer  it  to  the  matter,  to  review  hit  report,  and  to  report 
thereon,  with  liberty  to  except.']  By  a  general  order  ot 
Easter  Term,  3  G.  4.  after  reciting  "  Thst  the  Court, 
being  informed  where  one  party  in  a  cause  exhibits  in- 
terrogatories before  the  master,  for  the  examination  of 
the  other  party,  pursuant  to  a  decree  or  order  of  the 
Court,  that  if  the  examination  of  the  party  be  deemed 
insufficient,  it  hu  hereiofoie  been  the  practice  to  taka 
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oioeplioiu  to  sttcb  ezamioaiion,  which  have  been  let 
down  to  be  ar^ed  before  the  Court— do  consider  wich 
practice  to  be  improper  ;  and  do  order,  that,  in  future, 
in  all  cases  where  an  examination  shall  be  put  m  to 
interro^tories  exhibited  before  the  master,  the  party 
complaining  of  the  insufficiency  of  such  examina- 
tion,  do  obtain  an  order  to  refer  it  to  the  Master 
who  settled  the  interrogatories,  to  look  into  and  report 
to  the  Court,  whether  the  same  be  full  and  sufficient 
or  not,  with  liberty  to  the  parties  to  except  to  the 
Master's  report,  if  they  shall  be  advised/' 

Qudcre  if  this  order  relates  to  the  pka  side  of  the 
court? 


NOTICE  OF  TRIAL— ENTRY  OF  CAUSES. 

• 

Notice  of  trial  of  causu  entered  for  trial  in  London 
and  Middleeex,  within  termt  to  be  given  two  dayi  before 
ihe  day  ofiitting,  except  in  cote*  of  adjournment,  and 
then  notice  mutt  be  given  before  eight  o'clock  in  tfu 
evening  of  the  preceding  day."]  By  Reg.  Gen,  Trin, 
VKd  G.  3,  it  is  ordered,  **  That  all  causes  to  b» entered 
for  trial  in  London  and  Middlesex,  shall  be  entered  as 
follows :  (that  is  to  >av)f  if  notice  of  trial  shall  be 
given  at  any  sitting  within  term,  two  days  before  the 
day  of  sitting ;  and  if  at  a  sitting  after  term,  before 
eight  of  the  clock  in  the  eveninff  of  the  day  before  the 
day  on  which  such  sittings  shall  be  adjourned ;  and 
that  if  the  same  shall  not  be  so  entered  for  such 
sitting  respectively,  a  ne  reeipiatur  may  be  entered." 

Bv  Beg.  Gen.  HU.  32  G.  3.  after  reciting  that. 
"  Whereas,  bv  an  order  made  in  Hilary  Term,  in  the 
14th  year  of 'the  reign  of  his  late  maiesW  king  Geoige 
the  Second,  by  all  the  judges  of  England,  for  prevent^ 
ing  inconveniences  to  suitors,  it  was  ordered,  amongst 
other  things,  *  That  no  vrrit  or  record  of  Kin  Fnut 
should  be  received  at  the  assizes  in  anv  county  in  Eng' 
land,  unless  they  should  be  delivered  to  and  entered 
with  the  marshal  before  the  first  sitting  of  the  Court 
after  the  commission  day,  except  in  ue  counties  of 
York  and  Norfolk  ;  and  there  tne  writs  and  records 
should  be  delivered  to  and  entered  with  the  marshal 
before  the  first  sitting  of  the  court,  on  the  second  day 
after  the  commission  day.'  And  whereas  many  in- 
conveniences do  happen  to  the  suitors,  and  to  the 
sheriffs  and  jurymen,  and  to  the  public  business  of  the 
assizes  in  the  count v  of  Norfolk,  iron  the  delay  in  en- 
tering the  writs  and  records  for  the  trial  of  the  causes  ; 
now,  to  prevent  such  inconvenience  for  the  future,  it  is 
ordered,  by  all  the  judges  of  England,  that  no  writ  or 
record  of  Nm  Prius  shall  be  received  at  the  assizes  in 
and  for  the  county  of  Norfolk  or  city  of  Norwich,  un- 
less such  vrrit  ana  record  shall  be  delivered  to  and  en- 
tered with  the  marshal  before  the  first  sitting  of  the 
Courts,  on  the  day  next  after  the  commission  day." 

Annexing  particulars  of  demand  and  set-ott  to  re- 
Cords«    See  p.  z. 


SITTINGS  AT  NISI  PRIUS. 

Order,  Ea$t.  49  G.  3 :  "  The  Lord  Chief  Baron 
has  directed,  that,  in  this  term,  and  for  the  future,  the 
sittings  in  London  shall  be  holden  at  the  Guildhall  of 
the  said  city,  on  the  second  day  next  preceding  the 
end  of  the  term  ;  and  that  tlie  sitting  for  the  county  of 
Middlesex  shall  be  holden  in  the  Court  of  Exchequer, 
in  Westminster-hall,  on  the  day  next  preceding  the 
end  of  the  term  ;  and  that  the  sitting  in  London  after 
each  term  shall  be  holden  on  the  second  day  after  the 
end  of  the  term ;  and  that  the  sitting  after  euch  term 
in  Middlesex  shall  be  holden  on  the  sixth  day  of  the 
sittings  next  after  the  end  of  the  term." 

Sittings  in  «^m.]  By  Reg.  Gen.  AficA.  1W.4, 1830, 
it  is  ordered,  <*  That,  hereafter  there  shall  be  two  days 


appointed  for  tke  trial  of  caiMS  at  Nki  Pruu  in  tani, 
in  London,  and  the  like  in  Middlesex,  to  be  naned  \j 
the  Lord  Chief  Baron  of  this  Court,  previoos  to  Ike 
commencement  of  each  term ;  and  that,  on  sack  m- 
mination,  the  said  Lord  Chief  Baron  shall  also  ffooA 
the  hour  at  which  the  Court  will  sit  on  each  of  thsw 
days." 

Days  of  London  Sittingt  after  Term.']  By  Reg. 
Gen.  HU.  1  W.  4.  1831.  it  is  ortleied,  *'  Tbu 
from  and  after  this  present  term,  the  sitting  day  at 
Nisi  Prius  at  the  Guildhall  in  and  for  the  dtf  «f 
London,  shall  be  the  second  day  after  evefytcm, 
and  that  such  sitting  shall  be  acQoarned  ontU  svk 
day  as  the  Court  shall  then  direct.  And  it  is  far- 
ther ordered,  That  in  every  notice  of  trial  hereafter 
to  be  given  for  the  sittinpa  after  any  term  to  he  hokkn 
at  the  Guildhall  aforesaid,  it  shall  be  specified  whe- 
ther the  cause  is  intended  to  be  tried  on  the  first  di? 
of  such  sittings,  or  at  the  adjourn ment-day^  and  tkit 
in  every  case  in  which  such  notice  shall  specify  that 
the  cause  is  to  be  tried  at  the  adjoummentHby,  it 
shall  be  sufficient  to  give  such  notice  eight  days  be- 
fore the  first  day  of  the  sittings  after  term,  if  tie  de- 
fendant or  defendants  reside  above  forty  miles  fion 
the  said  city  of  London,  and  four  days  before  tbe 
said  first  day  if  the  defendant  or  deraodaots  reside 
within  that  distance." 


SIGNING  .JUDGMENT. 
See  p.  riii. 


JUDGMENT  AS  IN  CASE  OF  NONSUIT. 

By  a  general  rale  of  Easter  Term,  6  G.  4,  it  is 
"  Ordered  by  the  Court,  that  no  mle  for  jodgowatss 
in  case  of  a  nonsuit  be  granted  in  the  next  terai  after 
issue  joined  ;  unless  it  appears,  on  the  fooe  of  the 
i^avit  on  which  the  motion  is  founded,  that  tke 
plaintiff  had  given  notice  of  trial,  and  had  neglected  t» 
proceed  to  trial."  See  Simotu  ▼.  FoUdngkem, 
ante,  p.  601. 


WARRANT  OF  ATTORNEY. 

No  judgment  to  be  iigned  on  any  trorraiiC  rfettenn 
not  detiveied  to  aiidjiled  with  the  Master.]  By  Be^- 
Gen.  Mich.  43  G.  3,  it  is  ordered,  '*  That,  frwa  lad 
after  the  first  day  of  Hilary  Term  next,  no  jodgineot 
be  sign^  upon  any  warrant,  authorizing  any  attora^ 
to  confess  judgment,  without  such  warrant  betsg  deli- 
vered to  and  filed  by  the  Master,  who  is  hereby  oidaed 
to  file  the  same  in  the  order  in  which  they  shall  be  r- 
ceiveil." 

Defeazancei  to  be  written  oh  the  eame  paperorftrd- 
ment,  and  a  memorandum  of  the  substance  tk^tif  <« 
be  made  by  the  person  preparing  the  instrume»t'] 
"And  it  is  further  ordered.  That  every  attorney  lad 
side  clerk  in  the  office  of  pleas  of  this  court,  or  otber 
person  who  shall  prepare  any  warrant  to  confen  aar 
ludgment  in  the  oflke  of  pleas  aforesaid,  which  ii  to 
be  subject  to  any  defeasance,  do  cause  such  defesnoce 
to  be  written  on  the  same  paper  or  parchmeot  os 
which  the  warrant  of  attorney  shall  m  writlea,  or 
cause  a  memorandum,  in  writing  to  be  made  oe  sack 
warrant  of  attorney,  containing  th6  mbatanre  tsi 
efllect  of  such  defeazance." 


C'iftf, 


TAXING  COSTS- 
notiee    of  taxation   of*]     By    Beg.  Cft*- 


K»B.,  C.P.  and  Each,  last  day  of  Tria.  f.  1931. 


COURT  OF  EXCHEQUER  OF  PLEAS. 
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"*  And  It  b  further  orderad.  That  before  tantioQ  of 
OMtt,  one  day's  notioe  ahall  be  given  to  the  oppo- 


Bt  H*g.  Gm.  Mieh.  I  W.  4,  it  it  ordered. 
'*  That  one  day's  previous  notice  of  the  time  of 
taxing  costs  upon  rules,  orders,  town  potUa*,  and 
kiqvisations  ;  and  a  copy  of  the  bill  of  costs,  ^  and 
affidavit  to  increase,  if  any,  shall  be  given  and  deliver- 
ed by  the  attorney  or  attomies  of  the  party  or  parties 
whoM  coeU  are  to  ba  taxed,  to  the  attorney  of  the 
•Iker  party  or  parties  in  the  same  action,  at  the  time 
eCavrioe  of  snch  notice;  and  that,  in  the  case  of 
poUtmt  and  inquisitions  in  country  causes,  the  notioe 
ahall  be  given  two  dm,  and  tlie  copy  and  affidavit 
dtliverad  two  days  berore  such  taxation." 


ERROR. 

By  R£g.G€H.Tria.  26  G.  2,  it  is  ordered,  ''That, 
ftcm  and  after  the  6rst  day  of  Michaelmas  Term,  all 
writs  of  error  shall,  without  delay,  be  delivered  to  one 
•Ctbe  deiks  of  the  Lord  Chief  Baron  of  this  Court  for 
tkm  time  being,  in  order  to  be  allowed,  accordine  to 
the  practice  of  this  Court ;  and  that  no  person  shall 
ba  hindered  from  suing  out  execution  under  pretence 
of  an?  writ  of  error  before  such  writ  of  error  be  so  al- 
lowed, and  notice  thereof  given  to  the  plaintiff  in  the 
action,  or  his  clerk  in  court ;  and  in  cases  where  spe- 
cial bail  is  required,  if  the  plaintiff  in  such  writ  of 
arror  do  not,  within  four  days  after  the  allowance 
thereof,  put  in  bail  according  to  law,  the  defendant  in 
•rror  may  proceed  to  execution,  notwithstanding  such 
writ  of  error ;  and  if  the  bail  so  put  in  shall  be  ex- 
eepiad  to,  and  notice  of  such  exception  shall  be  given 
m  writing  to  the  attorney  or  clerk  in  court  for  the 
plaintiff  in  error  in  term  ttroe,  such  bail  shall  be  per- 
iKled  and  jastified  within  four  days  after  notice  so  given 
•f  such  exception,  or  the  defendant  in  error  may,iode- 
hnh  thereof,  proceed  to  execution,  notwithstanding 
such  writ  of  error ;  but  where  notice  of  such  exception 
shall  be  given  in  vacation  time,  then  such  bail  shall 
ba  perfected  and  justified  upon  the  first  day  of  the 
anbaeqoent  term,  unless  the  defendant  in  error,  hii 
attoroey,  or  clerk  in  court,  shall  consent  to  a  justifica- 
tion berore  one  of  the  barons,  in  which  caxe  such  bail 
shall  justify  themselves  before  a  barun  within  four  days 
after  notice  of  such  exception  given  in  writing  to  the 
l^ntiff  in  error,  his  attorney,  or  clerk  in  court :  and 
in  defenlt  of  such  justification,  the  defendant  in  error 
may  proceed  to  execution,  notwithstanding  such  writ 
of  error :  but  it  is  further  ordered,  that  where  bail 
shall  be  put  in  upon  any  writ  of  error,  and  notice 
thereof  shall  be  given  in  writing  as  aforesaid,  if  the  de- 
fendant in  error  shall  not  except  thereto,  and  give  no- 
tice of  such  exception  in  writing  to  the  attorney  or 
cferk  in  court  for  the  plaintiff  in  error,  within  twenty 
days  after  notice  shall  have  been  given  of  putting  in 
such  bail,  tltat  then  such  bail  shall  become  absolute,, 
mod  no  exception  shall  be  taken  afterwards  to  the 


Amount  of  boiL]  By  Beg.  Gen.  33  G.  2,  it  is 
ordered,  "  That,  from  and  after  the  first  day  of  next 
Trinity  Term,  in  all  cases  where  special  bail  is  re* 
qnired  on  writs  of  error,  if  the  bail  of  the  plaintiff  in 
error  is  obliged  to  justify,  there  the  said  bail  shall  each 
of  them  justify  himself  in  double  the  sum  recovered 
by  the  judgment  on  which  the  writ  of  error  is  brought, 
except  whwe  the  penalty  of  a  bond  or  other  specialty 
is  recovered  by  snch  ^vdgment ;  in  which  case  each 
of  the  bail  shall  justify  in  such  penalty  only  ;  and 
also  except  in  cases  of  ejectment,  where  (if  bail  shall 
be  put  in  upon  the  writ  of  error)  each  of  such  bail  shall 
justify  in  doable  the  improved  annual  rent  or  value  of 
the  manors,  messuages,  lands,  and  tenements  reco- 
Tered  in  such  ejectment." 


EJECTMENT. 

By  Beg,  Gen,  26  G.  2,  it  is  ordered,  "  That,  from 
and  after  the  first  day  of  Michaelmas  Term,  1753, 
where  judgment  in  ejectment  shall  be  moved  for  in  an 
issuable  term,  and  the  premises  in  question  do  not  lie 
in  London  or  Middlesex,  the  plamtiff  shall  be  at 
liberty  to  sisn  judgment,  unless  an  appearance  be  en- 
tered to  such  ejectment,  within  four  days  ^fter  the  last 
day  of  such  term." 

Bv  Reg.  Gen.  HiL  39  G.  3,  it  was  ordered,  "  That, 
in  all  country  ejectments  which  are  moved  in  a  term 
not  issuable,  the  defendants  shall  have  four  days  next 
after  the  end  of  the  issuable  term  immediately  succeed- 
ing the  respective  terms  which  such  ejectments  are 
moved,  to  appear  thereto."     But — 

Appearance,  by  tenant  in  potMettion  in  country  epeet' 
ments  terved  before  theetsoign  of  Miekaelmas  or  Easter 
Term,  to  be  within  four  dayt  after  the  end  of  shA 
Term.]  By  lieg.  Cen.  Eatt.  2  G.  4,  it  is  order- 
ed, '*  That  in  all  country  ^ejectments  which  here- 
after shall  be  served  before  the  essoign  day  of  a 
Micha^^as  or  Easter  Term,  the  time  for  the  appear- 
ance of  the  tenant  in  possession  shall  be  within  four 
days  after  the  end  of  such  Michaelmas  or  Easter 
Term,  and  shall  not  be  postponed  till  the  fourth  day 
after  the  end  of  the  Hilary  Term  or  Trinity  Term  next 
respectively  following."  And  see  11  G.  4.  &  1  W.  4. 
c.  ^0.  s.  36.  infra. 

Serving  declaration*  in  ejectment  b^ore  firtt  day  of 
term.]  And  now  by  Reg.  Gen,  K.  B.,  C.  P.  and 
Exch.  last  day  of  Tnn.  T.  1831,  it  is  further  order- 
ed, "  That  declarations  in  ejectment  may  be  served 
before  the  first  day  of  any  term,  and  thereupon  the 
plaintiff  shall  be  entitled  to  judgment  agamst  the 
casual  ejector,  in  like  manner  as  upon  declarations 
served  before  the  essoign  or  first  general  return-day." 

The  common  content  rule,  extended  to  compel  th^  dc' 
fendant  to  tpeeify  for  what  premite*  he  intend*  to  dO" 
fend,  and  to  admit  pouesswn  by  hinuelf  or  tenant,  at 
the  time  of  tervice  of  the  declaration  in  pectment.^ 
By  Reg.  Gen.  Ea*t.  2  G.  4,  afiter  reciting  that, 
*'  Whereas  by  the  common  consent  rule,  in  actions 
of  ejectment,  the  defendant  is  required  to  confess 
lease,  entry,  and  ouster,  and  insist  upon  his  title 
only :  and  whereas,  in  many  instances  of  late  years, 
defendants  in  ejectment  have  put  the  plaintifif,  after 
the  title  of  the  lessor  of  the  plaintiff  has  been  establish- 
ed, to  give  evidence  that  such  defendant  was  iu  pos- 
session, at  the  time  the  ejectment  was  brought,  of  the 
premises  mentioned  in  the  ejectment ;  and,  for  want  of 
such  proof,  have  caused  the  plaintiff  to  be  nonsuited : 
And  whereas  such  practice  is  contrary  to  the  true  in- 
tent and  meaning  of  such  consent  rule,  and  of  the 
provision  therein  contained  for  the  defendant's  insist- 
ing on  bis  title  only  : 

"  It  is  therefore  ordered,  that,  from  henceforth,  in 
every  action  of  ejectment,  the  defendant  shall  specify 
in.  the  consent  rule  for  what  premises  he  intends  to 
defend  ;  and  shall  consent,  in  such  rule,  to  confess 
upon  the  trial,  that  the  defendant,  if  he  defends  as 
tenant,  (or,  in  case  he  defends  as  landlord,  that  his 
tenant)  was,  at  the  time  of  the  service  of  the  declara- 
tion, in  the  possession  of  such  premises  :  and  that,  if, 
upon  the  trial,  the  defendant  shall  not  confess  such 
possession,  as  well  as  lease,  entry,  and  ouster,  where- 
by the  plaintiff  shall  not  be  able  further  to  prosecute 
his  suit  against  the  said  defendant ;  then  no  costs  shall 
be  allow^  for  not  further  prosecuting  the  same ;  but 
the  said  defendant  shall  pay  costs  to  the  plaintiff  in 
that  case  to  be  taxed." 

Jjindlord**  made  of  reeooering  pos$emon  where  right 
qfentrti  accrue*  immediately  ajter  Hilary  and  Eoiter 
Term*.]  By  stat.  11  G.  4.  &  1  W.  4.  c.  70.  s.36.  it 
is  enacted,  *'  That  in  all  actions  of  ejectment  hereafter 
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to  be  brought  in  any  of  kuMaj«tt^*8  ConrtB  at  West-  I 
minster  by  an;f  landlord  against  his  tenant,  or  against 
any  person  claiming  through  or  under  such  tenant,  for 
(he  recovery  of  an^  lands  or  hereditaments,  where  the 
tenancy  shall  expire,  or  the  rieht  of  entiy  into  or  upon 
such  lands  or  hereditaments  shall  accrue  to  such  land- 
lord, in  or  after  Hilary  or  Trinity  Terms  respectively, 
it  shall  be  hwfol  for  the  lessorof  the  plaintiff  in  any 
such  action,  at  any  time  within  ten  days  after  such 
tenancy  shall  expire,  or  right  of  entry  accrue  as  afore- 
said, to  serve  a  declaration  in  ejectment,  intitled  of 
the  day  next  after  the  day  of  the  demise  in  such  decla- 
ntion,  whether  the  same  shall  be  in  term  or  in  vaca- 
tion, with  a  notice  thereunto  subscribed,  requiring  the 
tenant  or  tenants  in  possession  to  appear  and  ^ead 
thereto,  within  ten  days,  in  the  court  in  which  such 
action  may  be  brought ;  and  proceedings  shall  be  had 
on  such  declaration,  and  rules  to  plead  entered  and 
given,  in  such  and  the  same  manner,  as  nearly  as 
may  be,  as  if  such  declaration  bad  been  duly  served 
before  the  preceding  term  :  provided  always,  that  no 
jud^ent  shall  be  signed  against  the  casual  ejector 
until  default  of  appearance  and  plea  within  «ai  ten 
days,  and  that  at  least  six  clear  days*  notice  of  trial 
shall  be  given  to  the  defendant  before  the  commission 
day  of  the  assises  at  which  such  ejectment  is  in- 
tended to  be  tried  ;  provided  also,  that  any  defendant 
in  such  action  may,  at  any  time  before  the  trial  there- 
of, apply  to  a  jud^  of  either  of  his  Majesty's  superior 
Courts  at  Westminster,  by  summons  in  the  usual 
manner,  for  time  to  plead,  or  for  stayioff  or  setting 
aside  the  proceedings,  or  for  postponing  the  trial  un- 
til the  next  assizes ;  and  that  it  shall  be  lawful  for  the 
Judge  in  bis  discretion  to  make  such  oider  in  the  said 
cause  as  to  him  shall  seem  expedient." 

Declaration  to  be  intUUdipedally,]  And  by  s.  37. 
it  is  enacted,  "  That  in  making  up  the  record  of  the 
proceedings  on  any  such  declaration  in  ejectment,  it 
shall  be  lawful  to  intitle  such  declaration  specially  of 
the  day  next  after  the  day  of  the  demise  therein,  whe- 
ther such  day  shall  be  in  term  or  in  vacation,  and  no 
judgment  thereupon  shall  be  avoided  or  reversed  by 
reason  onW  of  such  special  title." 

Writ  ofpos$euion  may  issue  on  certificate  of  judge, 
&c.]  And  by  sect.  38.  it  is  enacted,  "  That  in  all 
cases  of  trials  of  ejectments  at  Nisi  Print,  when  a 
verdict  shall  be  given  for  the  plaintiff,  or  the  plaintiff 
shall  be  nonsuited  for  want  ot  tbe  defendant's  appear- 
ance to  confess  lease,  entry,  or  ouster,  it  shall  be 
lawful  fur  the  judge  before  whom  the  cause  shall  be 
tried,  to  certify  his  opinion  on  the  back  of  the  record, 
that  a  writ  of  possession  ought  to  issue  immediately  ; 
and  upon  such  certificate  a  writ  of  possession  may  be 
issued  forthwith ;  and  the  costs  may  be  taxed,  and 
judgment  signed  and  executed  afterwards  at  the  usual 
time,  as  if  no  such  writ  had  issued  :  Provided  always, 
that  such  writ,  instead  of  reciting  a  recovery  by  judg- 
ment in  the  form  now  in  use,  shall  recite  shortly,  that 
the  cause  came  on  for  trial  at  Nisi  Prins,  at  such  a 
time  and  place,  and  before  such  a  judge,  (naming 
the  time,  place,  and  Judge),  and  that  thereupon  the 
said  judge  certified  his  opinion  that  a  writ  of  posses- 
sion ought  to  issue  immediately."  ' 

OF  PRISONERS  AND  INSOLVENTS. 

no^^lf*?'*^"  ''^"'"**  prisoners.}  By  Reg.  Gen.THn. 
26  G  2.  ,t  ,s  ordered,  "  That,  from  and  after  the 
said  first  day  ofiVlichaelmasTerm  [1753],  no  copy  of  a 
declaration  dehvered  at  the  Fleet  Prison,  against  any 
pnsoner  there,  shall  be  a  sufficient  charge  to  hold 
such  prisoner  to  bail,  or  to  detain  such  prisoner  to 
custody  for  want  of  bail,  unless  an  aflMavit,  that  the 
plaintiffs  cause  of  action  amounts  to  [10/.]  20/. 
since  7  &  8  G.  4.  c.  71.,  or  upwards,  be  first  made 


and  ftled  in  theoffic«  of  Pleti,  nnd  mn  ii 
made  by  tbe  ptaintiff'a  attorney  or  defk  in  oosrt  ifoo 
such  copy  of  a  declaration,  si^ifyiDg  the  wmm  af 
money  specified  in  such  affidsvit ;  for  wbich  mm  » 
indorsed  bail  shall  be  required,  and  no  more." 

Defendants,  whether  prittnert  or  net^  mutt  fkad  leidk- 
out  imfarlanees  to  deelaration$JiUd,  &fe,  em  Imtt  dm  ef 
term.]  By  Beg.  Gen.  K.  B.«  C.  P.,  nd  Eicheqaer, 
last  day  of  Tnn.  1831,  it  is  ordered,  «'  That  spoa 
every  dechradon,  delive^d  or  iled,  on  or  bdbre  the 
last  day  of  any  term,  the  defendant,  whether  ii  er  oit 
of  any  prison,  shall  be  compellable  to  plead  as  ef  seek 
term  without  being  entitled  lo  any  imparlaiioe." 

Discharge  of  prisoners  hy  SMpenmleau']  By  Reg. 
Gen.  Trin.  26'G.  2.  it  is  ordered,  **  That,  from  aad 
after  the  said  first  day  of  Michaelmas  Tena,  in  sO 
cases  where  a  prisoner  ia  or  shall  be  taken,  detuned, 
or  charged  in  custody  by  mesne  process,  issuing  oat  of 
this  Court,  and  the  plaintiff  shall  not  cause  a  deds- 
ration  against  such  prisoner  to  be  d^teied  to  mch 
prisoner,  or  to  the  gaoler  or  tumlEey  of  die  ^ael  or 
prison  where  such  prisoner  ia  or  shall  be  dilaiMd  or 
charged  in  custodv,  before  the  end  of  the  next  Inb 
after  the  return  of  the  piooeis,  1^  ▼irtne  wheieof  SKh 
prisoner  is  or  shall  be  taken,  detained,  or  dmid  ia 
custody,  and  cause  an  affidavit  to  be  made  aid  fM 
in  the  office  of  Pleas  in  this  Courts  of  tbe  defiftiy 
of  such  declaration,  and  of  the  time  when,  and  the 
person  to  whom  the  same  was  delivered,  bj  the  int 
day  of  the  next  term  after  tbe  delivery  of  such  deda- 
ration,  the  prisoner  shall  be  disebaiged  out  of  ens- 
tody  by  writ  of  supersedeas,  to  be  granted  hf  this 
Court  or  one  of  the  Barons  thereof,  upon  entering  aa 
appearance ;  unless,  upon  notice  given  to  tbe  plais- 
tiff's  attorney  or  clerk  in  court,  good  came  shall  be 
shewn  to  thecontraiy ;  and  in  case  of  a  commliBesI 
or  surrender  to  the  Fleet  prison  in  discharge  of  hiA, 
before  a  declaration  delivered,  nnleas  tbe  piaiatif 
shall  cause  a  copy  of  a  declaration  to  be  delivered  as 
aforesaid,  before  the  end  of  the  term  next  after  such 
commitment  or  surrender  shall  be  made,  and  doe  ao- 
tice  of  such  surrender  given,  the  prisoner  shall  be  dis- 
charged out  of  custody  by  writ  of  snpereedeas,  lo  bi 
granted  as  aforesaid,  upon  entering  an  appearaoce, 
unless,  open  notice  given  to  the  plaintiff  s  attoney 
or  clerk  in  court,  good  cause  shall  be  shewn  lo  tbe 
contrary :  And  it  is  further  ordered,  that  in  ail  eaiei, 
after  a  declaration  delivered  aa  aforesaid,  at  tbe 
Fleet,  or  any  other  gaol  or  prison,  unless  the  pbin- 
tiff  shall  proceed  to  judgment  thereupon  within  tbree 
terms  next  after  such  declaration  delivered,  if,  bjr  tbe 
course  of  this  Court,  the  plaintiff  could  so  proceed, 
(of  which  three  terms,  the  term  wherein  such  dedan* 
tion  shall  be  delivered  shall  be  taken  to  be  one),  or  in 
case  of  a  surrender  in  dischai|;e  of  bail,  after  a  deda- 
ration  delivered,  unless  the  plaintiff  shall  proceed  to 
final  judgment  thereupon  within  three  tertns  next  after 
such  surrender,  and  due  notice  thereof,  if  bj  tbe 
couise  of  the  Court  the  plaintiff  could  so  proceed,  (of 
which  three  terms,  the  term  wherein  such  snneodtf 
shall  be  made  shall  be  taken  to  be  one),  the  prisooer 
shall  be  discharged  out  of  custody  by  writ  of  sMfem- 
deas,  to  be  granted  as  aforesaid,  upon  entering  an 
appearance  ;  unless  upon  notice  given  to  the  pnia* 
tifr*s  attorney,  or  clerk  in  court,  good  cause  shall  be 
shewn  to  the  contrary ;  and  in  all  cases  after  fioil 
judgment  obtained  against  any  prisoner  in  the  Fleet, 
or  any  other  gaol  or  prison,  nnleaa  the  plaintiff  shall 
cause  such  prisoner  to  be  charged  in  execution  apes 
the  said  judgment,  within  two  terms  next  after  socb 
final  judgment  shall  be  obtained ,  (of  which  two  tenas, 
tbe  term  wherein  such  final  judgment  ahall  he  ob- 
tained shall  be  taken  to  be  one);  in  case  no  wiit  of 
error  shall  be  depending  on  such  judgment;  bat  if 
any  writ  of  error  shall  be  depending  tberenpoa,  thn 
within  two  terms  next  after  the  jedgnent  shall  be 


COURT  OP  BXCHEQUER  OF  PLEAS. 


.1  of  eiTDi  ihall  b«  nmpn—d  or 
iag  ibetcim  io  vhichiucb  tffim- 
M  of  tba  jndgiiHnil,  or  nimproi  ar  diiconliouuicc  of 
tiM  writ  «f  error  liull  be  obuiucd.  or,  in  cms  o(  i 
hun«n<>M  in  diiehuig*  of  bail,  klW  final  jodgmcnt 
abttJMd,  nnlna  tb*  ^unliff  ihall  yuaxti  lo  «uw 
dMdafeBduttobacbirgadinaieculioii  Dponthenid 
jwdawiott  within  two  tmm  ncit  iftertuch  larteDdet, 
■irfdM  BOliea  thenar,  (df  which  two  tenni,  ibe  term 
lAvMB  tncb  tomnder  ihall  ba  mtda  liall  be  liLen 
to  ba  om),  in  oie  no  wiil  of  •rn»  tball  ba  dcfMod- 
ing  OB  neb  jadgncnl ;  but  if  111;  writ  of  cqor  (hull 


t  •hall  be  aimprtmit  01  diiconliDiicd,  iaduding 
die  lam  inwfaichiucb  affiimince  orthejudgioent.  or 
iBpiLM  or  diicoatiDuaace  of  Iba  writ  of  error  ihall  be 
obtiiaedi  the  pnuoer  ihall  be  diicbu^ed  out  of  cm- 
tod;  bj  mfintdtai,  to  be  gnnted  aa  aforeuid ;  ualeu, 
■pon  notice  pven  to  the  plaiuliff '1  ^itonieT  or  cIcFk 
in  eoort,  good  cauie  ihaU  be  ibewu  ia  atthcr  of  iba 
M^  ciMn  to  the  cootraij  :  Aod  it  ii  funher  ordered, 
ttat  in  all  ri«ri  where  a  prifooar  ihill  be  lakea,  de- 
tatned,  01  diaiged  in  cnitodj  of  inj  iberiff  or  otbei 
offiecf,  b;BMa»proceeiof  thii  Court,  and  ahill  after- 
wudtbe  lenoeed  bj  writof  Aa6ra4  mrpui,  and  com- 
mitted thennpon  b;  thiiCourt,  or  vrj  of  theBaiani 
tbOTHif,  10  dw  Fleet  FriuD,  the  time  for  the  p1iiotia''i 
Btoeaadiag  «g»inl  inch  pciionar  iball  commence  and 
be  canpatcd  from  the  pmoner'i  being  Enl  taken,  da- 
Imed,  or  barged  in  cnitody  by  Tirtoe  of  nicb  pro- 
ceM :  And  laitly,  it  ii  oidemd.  that  no  treaty  or  ai^-^ 
■eat  ihall  be  HUficienl  caoM  lo  prerent  any  defendint'K 
ktrinfthaheoefilof  inperMdaitbiwaiit  ofproHcu- 
!■■■ :  nnlaia  the  uma  be  in  writing,  ligned  by  the 
__  ..  It  fail  attoney,  or  clerk  in  court,  or  lomt 
n  dijj  tnthoiifed  1^  the  detendanl,  and  it  b» 
'ji  expreited  that  procaedingi  are  itayed  at  Ibt 
dant'i  moMI." 


FORUA  PAUPERIS. 


iindered,  "That 


By  R«e.  Cm.  Enttr,  3  Geo.  I 
no  paiion,  for  the  future,  ihall  be  admitted  is 
pdupirii,  nnleia  the  altome;  to  beaiugi>ed, 
<;lerk,  attend  ■  BaniD,  with  a  petition  fa-  '-'-  - 
!(ion;  and  that  no  coaniel  ihall  be  anigneiJ,  nnie 
■luch  Mniiuel  only  who  hath  certified  the  cann  of  ai 


AbwJmuM.]  By  Rtg.  Cm.  Hick.  3  Ceo.  4.  "  To 
Mttant  nnnacewaiy  erpente  to  plaiolifii  luing  in  this 
CMrt,  in  caie  of  notice  Ei*en  by  priaonen  of  their  in- 
teBtioD  to  ■ppb  '■>'  ('■'>'  diicharge  under  any  act  made 
larlbanli^oriaulrealdebion  —  Iliaordeied,  that, 
■ftar  nicfa  notice  liTsn  to  any  plaintiff,  no  ptiaoDer 
riwn  be  loperaedea  or  diicharged  out  afcuatody  at  Ibt 
■utof  locb  plainlifi',  by  leaionofuch  pUintiS"~  '" 


**  And  it  n  hither  ordered,  that  a  copy  of  thii  rale 
duJI  be  hoac  np  in  the  Fleet  Priaoo,  in  tbe  place 
when  nki  of  (U*  Cout  ate  vaaally  hong." 

ByB^.  Cm.  JEoMar,  &BG«>.  3.  applieationi  Ibi 
fiacBUfa  of  inaolTant  debtor*  CiA  only  be  made  at  the 
fitau  of  the  C«wt,  wban  Iba  other  bnaitieu  of  the  day 
■houdbeoTcr. 


OF  GVrmO  A  TERM'S  NOTICE. 
By  TUg.  Cm.  rrin.Se  Geo.  3.  ii  i«  ordered,  "  Thai, 

Irom  anoafterlba  fiiMtlayof  Michialmai  term,  1753, 
m  all  cauiea  in  which  there  have  beeo  no  proceedmgi 
lot  font  temu,  eicluaive  of  the  term  io  which  Ibe  laat 
proceeding  wai  had.  the  pai^  who  deiiiei  lo  proceed 
igain,  shall  give  a  term'i  notice  lolhe  other  of  hii  in- 
kended  proceedioe,  and  auch  notice  ihall  be  given  be- 
fore the  euoiga  diy  of  the  fitlh,  or  other  lubiequeiit 
term  ;  and  that  a  Baion'i  inmmoiu,  if  no  order  be 
mide  thereupon,  ihall  not  be  deemed  B  piDCCeding  ; 
but  i-notice  of  trial,  though  afterwardi  coaolermaiid- 
ed,  ihall  be  deemed  i  praceediog  within  the  mle." 


BARON'3  SUHUONS. 

Sumn«ua  tffart  a  Juigi  uifimtd  tt  (iro.]  By 
Rtg.  Ota.  K.  B.,  C.P.,  vA  Eichequer,  Trin.  1831, 
it  ii  ordered,  "  Thai  hemltei  it  ihall  not  be  necesaary 
10  iuue  more  than  two  lummoDiei  for  atteodaiice  be- 
Fore  a  judgB  upon  the  aame  matter ;  and  the  party 
taking  out  auch  lammonaei  ('" 
nrder  on  the  ratuto  of  the  •< 

uie  ii  ahown  to  the  contrary." 

By  practice  of  eichequer,  a  Baron'i 

\  operate  u  a  itay  of^proccedingi. 


ARBITRATION  AND  AWARD. 


ihall  ha   entitled  to  « 


By  S^.  ( 


^  Go.  Trin.  3  Geo.  4.  1633  ;  when  a  rale 
oiiue  i*  obtained  to  aet  aaida  an  award,  the 
aeveral  objeclioni  thereto  intended  to  be  inniled  upea 
the  time  of  making  inch  rule  abaolutamnit  be  alaiud 
the  mla  to  ihew  cauie. 


COMMENCEMENT  OF  RULES. 
By  Sw.  Can. /f.  B.,  C.  P.,  and  Excia^ar,  lial  daj 
of  TWn.  1831 ,  the  mlei  [of  ihii  Term  aSactiiu;  the  three 
Cootti  of  conuDoa  lawj  ihall  lake  eflaci  on  the  bit  day 
of  next  Hicbaelmai  term  [1B3I],  eieept  the  rule  ai 
to  the  Krrice  of  declaraliou  in  qeetmeal,  which  ihall 
lake  elleci  from  36th  Odobarikezl  [1831]. 
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APPENDIX,  NMI 


RULES    AND    ORDERS 


RELATING    TO 


EXTENTS. 


[FROM  MANNING'S  PRACTICE.] 


Trinity  Term,  23  Eliz.  14th  June. 

In  avoiding  unnecessary  delays  it  is  ordered  by  the 
Court,  that  every  person  appearing  from  henceforth  in 
this  Court  as  defendant  to  any  information  of  intrusion, 
<Mr  to  any  information  upon  any  penal  statute,  or  to 
any  impleading  in  the  Office  of  the  Treasurer's  Re- 
membrancer, or  to  any  action  in  the  06ke  of  Com- 
mon Pleas,  and  in  the  same  term  wherein  he  doth 
make  his  first  appearance,  shall  be  forborne,  and  not 
by  some  rule  of  the  Court  be  compelled  to  put  in  his 
answer,  but  shall  have  day  over  till  the  next  following 
term  by  imparlance,  or  otherwise  generally  without 
any  special  day  prefixed ;  that  then  by  the  general 
rule  or  this  Court,  the  tenth  day  of  the  said  next  term, 
is  and  shall  be  the  peremptory  day  for  every  such  de- 
fendant to  put  into  the  Court  his  sufficient  plea  ;  and 
if  the  said  tenth  day  shall  be  passed  and  no  such  plea 
put  in,  the  attorney  for  the  plaintiff  is  to  move  the 
Court  between  whom,  and  for  what  matter  the  cause 
is,  and  that  the  time  of  the  general  rule  is  past ;  and 
then  upon  such  motion  the  C^ourt  is  to  take  special 
order  by  a  last  peremptory  day,  or  by  awarding  of^some 
costs  or  other  penalty,  or  by  awarding  such  process,  or 
otherwise,  as  the  Court  shall  think  meet,  against  such 
defendant  making  default. 

Michaelmas  Term,  34  &  35  Eliz.  24th  November. 

It  is  ordered  by  the  right  honourable  the  Lord  High 
Treasurer  of  England,  John  Forteaque,  esquire.  Chan- 
cellor and  Under  Treasurer  of  this  Exchequer,  and  the 
Barons  of  the  same  Court,  that  from  henceforth  no  as- 
signment of  any  debt  shall  be  assigned  and  set  over  to 
her  Majesty  by  any  person  or  persons  whatsoever,  but 
such  as  shall  be  allowed  of  and  appointed  to  be  re- 


tained by  the  said  Lord  Treasurer,  Chancellor  and 
Barons  in  the  open  Court  (a). 

Terroino  Sancti  Hilarii  Anno  15  Caroli,  Meicarii, 

12  die  Februarii. 

Assignment  of  debts. 

Whereas  upon  complaint  made  of  abuses  formerljr 
touching  assigning  of  debts  to  his  Majesty,  and  is 
causing  of  debts  to  be  found  by  inquisition  uponboDds 
taken  in  his  Majesty's  name,  for  the  payment  of  vafh 
neys  to  some  of  the  King's  farmers,  receivers  or  olbtr 
accountants;  the  Lord  Treasurer,  Lord  Cottington, 
Lord  Chief  Baron  and  the  rest  of  the  Barons  of  this 
Court,  and  Sir  John  Banks,  Knight,  his  Majesty's 
Attorney  General,  having  conferred  together,  aad 
taken  mature  consideration  for  reforming  the  said 
abuses  for  the  future,  have  thought  fit,  and  do  order 
that  no  debts  be  assigned  to  the  King,  or  found  byin« 
quisition  for  the  King's  debtors  or  accomptants  in  sid, 
save  such  as  are  originally  due  to  them  bondjide,  with- 
out any  manner  of  trust  (6),  and  according  to  the  di- 
rections and  instructions  hereafter  following,  yrrx. 

1.  He  who  assigoeth  any  debt  to  the  King  shall 
take  this  oath,  viz. 

Oath  of  an  assignment. 

The  within  named  A.  B.  maketh  oath  the  day  of  the 
date  within  written,  that  the  debts  hereby  assifoed 
are  just  and  true  debts,  and  have  not  formerly  beea 

(a)  Vide  Book  of  Orders,  No.  18. 
(6)  SeeStat.  7Jac.c.l5.  4  Inst.  115.  Hob.  263. 
Hardr.  403. 
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i  in  nit  in  ant  other  Coartp  and  that  the  tame  are 
own  proper  oehts,  orinnally  due  unto  him  band 
fidt  without  any  trust,  and  that  he  hath  not  received 
the  lame  nor  any  part  thereof,  except,  &c« 

2.  He  whodesireth  any  debt  or  debts  to  be  found  by 
inquisition  in  his  aid  shall  take  this  oath. 

Oai\  to  grant  an  extent  in  aid- 

•The said  B.  maketh  oath  the  day  and  year  above 
written,  that  he  is  justly  indebted  unto  (A,)  one  of 
the  farmers  of  bis  Majesty's  Custoros,  &c.  and  that  the 
tame  debt  is  a  just  and  true  debt  originally  due  to  the 
said  A.  bond  fide  without  any  manner  of  trust,  and 
that  the  said  debt  hath  not  been  put  in  suit  in  any 
other  Court,  and  that  he  hath  not  received  the  same 
Bor  any  pert  thereof,  except  so  much,  &c.  And  that 
C.  is  justly  indebted  to  bim  the  said  B,  originally  and 
bond  fide  without  trust,  and  that  C.  D.  is  much  de- 
ctytfi  in  his  estate,  so  that  unless  a  speedy  course  be 
taken  against  the  said  C.  the  said  debt  by  him  owing 
is  in  great  danger  to  be  lost. 

How  far  debts  are  ieitable. 

3.  That  no  further  inquisitions  shall  be  taken  for 
debts  in  aid  than  to  inauire  and  seiie  the  lands,  debts 
and  personal  estates  of  him  that  is  debtor  to  the  Kine's 
debtor  or  accountant,  unless  it  be  by  special  order 
made  in  open  court  (a). 

What  debts  are  OMtignable* 

4.  No  debts  without  specialty  shall  be  assigned  to 
the  King  in  case  of  debts  in  aid  (6). 

5.  No  debts  without  specialty  shall  be  found  by  in- 
quisition for  debts  in  aid,  unless  it  be  by  order  upon 
motion  in  open  Court,  and  except  it  be  for  debts  due 
to  the  King^  farmers,  (c) 

Immediate  Extents. 

6.  That  no  immediate  process  of  extent  be  awarded 
for  debts  in  aid  but  in  cases  of  extremity,  and  upon 
oath  to  be  taken  as  aforesaid. 

Scire  facias, 

7.  That  every  teire  facias  for  such  debts,  shall  be 
awarded  into  the  proper  county  where  such  debtors 
are  mentioned  in  the  specialty  to  reside,  unless  upon 
a  aeire  facias  returned  in  London  and  Middlesex. 

Bonds  to  receivers. 

8.  That  where  bonds  are  taken  in  the  King's  name, 
payable  to  the  King's  farmers,  receivers,  kc.  th<^ 
shall,  before  any  extent  go  forth,  make  oath  or  certify 
it  under  their  hands  to  the  court,  that  such  bonds  are, 
and  at  the  time  of  taking  such  bonds  were,  for  just  and 
true  debts  originally  owing  to  themselves  6ond^'(fe,  and 
that  they  are  not  in  trust  or  for  the  benefit  of  any  other 

Deputies  to  receivers. 

That  the  receivers,  collectors  and  bailiffs  have  no 
more  deputies  than  are  necessary  for  the  King's  ser- 
vice, and  that  such  deputies  be  neither  tradesmen  nor 
scriveners. 

per  D'num  The. 

per  D'num  Cottington. 

per  Capital'  Baron. 

per  Baron*  Trevor. 

per  Baron'  Weston, 

per  Baron'  Hendon. 

per  J  oh* em  Banks,  MiL 

Heg.  Gen.  34  &  35  Eliz.  M.  1592.  No  debt 
shall  be  assigned  and  set  over  to  the  king  by  any  per- 
son  or  persons  but  such  as  shall  be  allowed  of,  and  ap- 

(a)  Hardr.  404.  {b)  4  Co. 94.  (c)  Hardr.  226.  S.C. 


pointed  to  be  retained  by,  the  lord  high  treasurer  of 
England,  Chancellor,  and  Barons  of  the  Exchequer  in 
open  Court. 

Orders  and  Rules  of  Proceedin|;s  in  the  Office  of  His 
Majesty's  Remembrancer  of  his  Court  of  Exchequer 
at  Westminster,  which  the  Right  Hon.  Sir  Edward 
Atkins,  Knight,  I^rd  Chief  Baron  of  the  same 
Court,  Sir  Thomas  Jenner,  Knt.  Sir  Richard  Heath, 
Knt.  and  Sir  Christopher  Milton,  Knt.  the  other 
Barons  of  the  same  Court,  have  thought  fit  at  pre- 
sent to  ordain  and  publish  for  the  better  and  more 
speedy  carrying  on  the  business  in  that  Office. 

Taxing  of  costs. 

That  in  all  cases  where  costs  are  to  be  taxed,  upon 
a  bill  of  costs  in  the  offioe  of  his  Majesty's  Remem- 
brancer, his  Majesty's  Remembrancer  is  to  tax  the 
costs,  but  shall  not  tax  the  same  without  notice  given 
to  the  attorneys  on  both  sides  to  attend  him. 

Serving  of  theriffs  or  under-sheriffs  with  orders. 
That  where  a  sheriff*  or  under-sheriff  is  ordered  to 
perform  any  thing  by  order  of  the  Court,  serving  of  the 
sheriff  or  under-sheriff  with  a  true  copy  of  such  order 
under  the  seal  of  the  court,  and  a6Sdavit  made  thereof, 
and  warrant  thereupon  from  one  of  the  Barons,  shall 
be  a  sufficient  service  to  bring  the  said  sheriff  or  under- 
sheriff  in  contempt,  if  he  does  not  perform  the  same. 

Pleadings  upon  personal  informations. 
Every  defendant  appearing  upon  a  personal  informa- 
tion or  otio  uarrunio,  except  informations  of  seixure,  is 
to  plead  to  the  same  wilhm  four  days  of  the  next  term 
after  his  appearance  to  the  same,  or  in  default  thereof, 
judgment  by  nihil  dicit  to  be  entered  ;  and  where  a 
defendant  being  served  with  process  to  appear  to  an 
information,  shall  neglect  to  appear  the  same  term, 
and  is  taken  upon  process  of  contempt  returnable  the 
following  term,  he  shall  then  plead  within  four  days 
after  his  appearance. 

Joining  in  demurrer. 

When  a  demurrer  is  Bled  the  defendant  shall  join 
in  demurrer  within  six  days,  or  else  judgment  by  nihU 
dicit  to  be  entered. 

Informations  and  other  matters  in  law. 

When  a  replication  is  filed,  the  defendant  shall  re- 
join within  four  days,  or  else  judgment  by  nihil  dicit 
to  be  entered. 

Rules  upon  returns  of  scire  facias. 

Upon  writs  of  scire  facias  returned  the  last  day  of 
the  term,  and  upon  inquisitions  then  returned  whereon 
goods  are  seized,  rules  may  be  given  for  the  defendanta 
to  appear  upon  such  writs  of  scire  facias,  and  to  claim 
the  property  of  such  goods  seized  by  the  sealing  day 
after  each  term ;  and  in  default  thereof,  proceedings 
to  be  had  in  each  case  respectively  as  where  there  are 
days  in  term  for  giving  such  rules. 

Notice  of  trials. 

Notice  of  all  trials  in  London  or  Middlesex  to  be 
given  six  days  before  such  trials ;  and  of  trials  at  as- 
sizes, notice  to  be  given  within  six  days  after  the  end 
of  the  term. 

Entering  judgment  after  trials. 
Upon  the  return  of  every  pottea  judgment  to  be  en- 
tered within  four  dajrs,  upon  a  rule  given,  if  nothing 
be  said  to  the  contrary,  upon  trials  in  London  or  Mi£ 
dlesex.  And  within  the  term  judgment  to  be  en- 
tered of  the  same  term.  And  noon  trials  at  the  bar 
judgment  to  be  entered  within  four  days  after  such 
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trial,  if  tliertbe  lo  aimiiy  dtyi  in  tiim ;  awl  if  tl^re 
be  Im  than  fbwr  daji  in  tenn,  than  jndfinant  to  be 
entered  the  last  day  of  the  tenn. 

JmgulmrHia  in  promdfngi. 

That  all  difllbrencea  touching  inegularitiei  in  pro- 
ceedings upon  the  ndea  of  the  Coytt  ahall  be  deter- 
mined by  hiB  Majesty's  Remembranoer  or  his  dej^ty, 
upon  bearing  the  attorneys  on  both  sides,  who  is  to 
settle  the  same,  if  he  can,  and  give  costs  where  he 
shall  find  the  fiinlt,  if  not,  the  Court  to  determine  the 
same. 

Attendance  ofoffieen  vpon  the  court. 
That  his  Msjestr's  RenMmbrancer  or  his  deputy, 
aad  the  sworn  dens  in  the  office,  do  diligently  attend 
in  ooort,  and  do  give  an  aecoant  tooching  any  pro- 
geedingi'in  court,  as  they  shall  be  required. 

All  former  rules  not  contrary  hereunto 
are  to  be  obserred. 

Edward  AtkUa, 
Tho,  Jenner, 
Richard  Heath. 
Chrutcpker  MiUoH. 

N.  B.  These  rules  were  made  between  the  besin- 
aing  of  Easter  term  3  Jame^  II.  and  the  latter  end  of 
Easter  term  the  3  JasMs  U.  becanse  Atkios  was 
made  Chief  Baron,  and  Milton  Baron  in  Easter  term 
2  James  II.  and  Powell  was  made  Baron  in  Easter 
3JaHBaII*— >Mimiitiig'<  note. 

hmm,  13  die  Maii  1689. 

It  is  thb  day  ordered  by  the  Court,  that  the  rules 
above  meniioiiBd  shall  be  made  an  order  of  thb  Courts 
and  that  the  same  shaU  be  entered  amongst  the  order, 
and  jules  of  this  Court. 

Termino  Sancti  Michaelis  Anno  tertio  Willielmi  and 
Maris,  Sabbati.  14  die  Nov.  1691. 

£rt»nff  to  find  dihtt  to  usue  on  motwn. 

It  is  ^is  day  ordered  by  the  Court,  that  one  of  the 
Barons  of  this  Court  be  attended  with  the  bond  wherein 
the  party  is  debtor  to  the  King,  before  any  extent  do 
iisue  to  find  debts  in  aid  without  specialty  in  the  vaca- 
tbn  time ;  and  that  no  extent  do  issue  in  the  term  time 
to  find  any  debts  in  aid  without  specialty,  but  by  mo- 
lion  in  open  Court  (a). 

(a)  Vide  Book  of  Oiders,  No.  99. 


8iM»ti,  31  die  Bfati  1713. 
ClauM  added  to  extente. 

Upon  the  motion  of  Mr.  Attorney  General  it  is  or- 
dered 1^  the  Court,  that  in  all  extents  next  before  the 
words  moSa  he^ur  (in  the  Clause  which  reliles  to 
goods,  chattels,  debts  and  credits)  these  words  ibi- 
lowing  be  inserted,  viz.,  out  aliquii  alius  infidrntH 
pro  eovel  ad  ^ut  utum  (a). 

Termino  Sanctse  Trinitatis  Anno  nooo  Regni  Kegis, 
Geo.  I.  Mercurii  3  die  Julii  1723. 

Rules  touching  Seisues,  and  other  Matten. 

NoUeee  of  Trial. 

That  notioe  of  all  trials  be  entered  in  a  public  book 
to  be  kept  for  that  purpose ;  and  that  notice  of  til 
trials  above  sixty  miles  from  Ii>ndon,  in  Easter  sod 
Michadmas  terms,  be  fourteen  days  before  such  trial ; 
and  in  all  caoses  within  sixty  miles  of  London  be  ten 
days  at  least  before  such  trials ;  and  that  notioe  of  sU 
trials,  in  Trinity  and  Hilary  terms,  above  sixty  nulei 
from  London  be  ten  days  at  least,  and  within  siity 
miles  of  London  eight  days  at  least,  except  on  seizures 
in  the  port  of  London,  and  iasoes  arising  in  London 
and  Middlesex,  the  trials  on  which  seizures  are  to  be 
on,  six  days  notice :  and  that  all  countermands  of 
trials  be  entered  in  the  same  book  two  days  atlesstbe- 
fore  the  day  of  trial,  unless  in  conntry  canses,  and 
then  four  days  before  trial ;  and  if  the  said  ooonter* 
maod  be  entered  m  the  book  two  days  or  four  days  as 
aforesaid  befose  trial,  the  defendant  in  aoeh  case,  widi- 
out  special  order,  is  not  to  be  entitled  to  costs. 

Signing  TteeogniuMees^ 

That  no  leoogniancebe  taken  without  beii^  lined 
either  bv  the  deputy,  or  in  his  absence,  by  one  of  the 
sworn  derits* 

Jamet  Montegui, 

Ro.  Price. 

Fran.  Page. 

Jef.  Gilbert. 

Affidavit  of  dat^er. 

By  Reg.  Gen.  frin.  3  Geo.  4.  No  fiat  for  aa  ezteot 
in  aid  shall  be  hereafter  granted  unless  the  party  a^ 
nlving  for  the  same,  or  some  pereoo  or  penoos  os  ks 
behalf,  should  make  affidavit  that  unless  thepnoes 
of  extent  for  the  debt  due  to  him  from  his  debtor  be 
forthwith  issued,  the  debt  due  to  the  crown  fitoD  the 
party  applying  would  be  in  danger  of  being  lost  to  the 
crown. 


(a)  Vide  Book  of  Oiders,  No.  138. 
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AN  ANALYtlCAL  INDEX 

TO  THE 

MODERN  CASES 


THE  EXCHEQUER   OF  PLEAS, 
PROCESS  OF  EXTENT, 


PRACTICE   IN    GENERAL: 

FROM  EASTER  TERM,  32  GEO.  III.  TO  TRINITTT  TERM,  1831. 

Collected  from  the  Report*  of  Awstrother,  FoRftEST,  Wightwick,  Prick, 

M'LiLLAHD,  YouifOB,  JtRvis,  Crouptom,  Rsd  Ttrwhitt. 


ABATEMENT,  PLEADING  IN. 

frtnauMpi.]  If  ■  dslenduitwUhei  loivulhicn- 
telfofKpln  la  tbalenMul,  be  muit  jiuli^bul(u 
well  n  pat  in  hi*  pUa)  within  the  finl  four  ilayi  lAct 
llw  ratoni  of  (be  writ.  Hbetbei  ihepliiatiffeicepi  to 
Ibini  or  DM.     Mauad  v.  Mdobif,  Foireit,  M9. 

Tmt  for  Ptmdmt  —  SiUiat  «•'<'«  IntTloeutcry 
JaJfiunt.]  The  Court  ul  aude  a  judf  menl  ligDed, 
lot  mat  ofple«(wilhontcoiti).  where  i  defendml 
Id  a  coddIt;  ciute  appeared  on  Ihe  lllb  Norcmber  to 
pracen,  ratnnuible  on  the  3d,  and  filed  ■  plea  in 
■batcDiCDl  on  the  13th,  the  pliiotiff  not  har'ing  been 
deUred.    Kirbv  v.  H«nt.  13  Fii.  1TB. 

Wliere  ■  notice  of  decUntiaa  filed  was  lent  into 
Iba  countij,  to  loliciton  there,  u  igenu  af  Ihe  plain- 
tiff'i  BItonwj  (who  were  aflerwardi  employed  for  the 
deftodaat),  toiervelhedefendanl  therewilEi,  and  they 
wrote  wonl  dd  the  6th  (from  Stafford}  that  the  de- 
fendanl  had  bun  aenred  ;  the  «ertice  hating  been  ef- 
fected before  the  fint  day  of  full  leim,  wai  oot  conii- 
dend  by  the  Canrt,  ond«  the  circurmtancei,  *a  a  duI- 
lUy,  or  to  have  precluded  the  defendiint  frttm  pleading 
in  abatemeal  within  four  daji  aflet  hii  a^fcaraoce 
liad  been  duly  enUted.    S.  C. 

Km-jMHdtr.}  When  aererel  penoDt,  unknown  to 
the  plaiDliff,  an  nanxd  in  a  plea  of  atwteount,  the 
Codil  inU  order  the  deteodanl  U  fumiih  particulan  in 
writiDg.ef  the  ^aca  oTnodence  and  additioD*  of  the 
panonitonamediandrorBDoncaalpliaDCewilh  inch 
order  will  quMh  the  plM.  NtwUm  and  athtrt,  v. 
Vtrtik,  ,„^  oUWi,  1  Y.  &  J.  357.  See  Ll»fi 
1.  Dnu,  1  Tyr.  533. 

40Hai^  a?  tnth.]     An  affidavit  of  the  inilk  of 


^ n  ihateDWDt,  iweni  aisedajra  bafonihe  delirei; 

of  the  declaratioD  lo  which  it  la  pleaded,  will  Ml 
■uppoit  auch  plea.  Wal*rdaU  >.  Ktmp,  1  Tyr.  360. 
&^Dom.  flewr  v.  Kmp.  1  C.  &  J.  387. 


e  for  Ifregnlarii^,  on 
in  anpport  of  it  had  bi 


Plea  ic    _ 
objection,  thai  the  affidarit  in  anpport 
iworn  before  the  plaintifl^'a  altomey,  aa  a  canuouHnw 
for  UUng  aSdaTita  in  the  Court  of  Eieb«inei  ill  lb* 

ualry.     Cotftr  v.  Archtr,  13  Pri.  149. 

Ifa  plea  in  abatement  be  not  aupportod  l:^  a  pniptr 
affidavii,  the  plaintiff  may  lignjudgpientiMDedialaly. 
Bidwnii,  g*^.  «M,  Ifc,  ».*•««,  3  Pri.  1»7. 

niitaka  of  the  paitiet  to  tbe  avit  in  the  tilla  to 
n  affidavit,  rendati  it  auSciant  to  aapportlha 
plea,  although  it  refera  expreaaly  to  the  anneied  Uio, 
-  which  the  title  of  the  oaueiari^U  Qdw*,  wha- 
_jr  an  attonwy  of  another  court  n  oilitled  lo  plead 
hii  privilege  in  abatamant  againit  the  prnilcga  of  the 
officera  of  thia  Court  1    8.C. 

The  Couit  will  not  pennit  eanae  to  ba  abown,  W- 
fore  tbeday  for  which  the  rule  ia  drawn  up,  for  tba 
aake  of  enabling  the  party  toaaTO  thelenn  ;MilfMcn. 
if  that  be  angnied  at  the  lime  of  k  ^icatiM  1 
Nor  will  they  impoee  ternu  with  a  new  to  aipediW 
the  enentioQ  of  a  Court  of  eqaity.  S.C. 
ACTIONS. 
Ebrttm  of  Actim.']  Where  a  nmd  ii  aaoad  and 
returned  linftltad  lax  amuggHng  airi  Hm  wiling  offi- 
cer alao  proeecDlea  in  tba  AdmlfUtf  «■  for  a  pm, 
the  Court  of  Exchequer  will'-oM  -tnaks  Urn  alecc 
An.  Gtn.  T.  AppMs,  3Anat<^SeS. 

Semb.  The  gidwd  •hDuM'tnorc  ftr a  piuUbiuou. 
-S.C. 


A  DIGESTED  INDEX  TO  THE 


AFnDAvrr  to  hold  to  bail. 

It  ii  no  objecliaa  U  tn  tffidini  to  hold  to  bait, 
thll  it  ii  iworn  bj  k  dwonmt,  ■  third  penoa, 
who  doet  not  shew  himMlf  lo  br  in  uiy  inj  caa- 
Mctad  with  the  creditor,  or  lo  have  iny  meam  of 
kaowiag  of  the  eiiitence  of  the  debt.  Nor  i*  i(  any 
objection,  thatiuch  a  penon  iwear  pONtivelj  that  the 
debtor  bu  not  made  any  tender  in  bank-nolea  to  tht 
cieditor.  although  he  (lbec[editDt)be  linngia  EaB~ 
hud.    L«v.S<ii[ai>d,9Pii.323. 

A  debt  iwoni  to  be  due  far  nn  vti  occnpation. 
wilt  tupport  an  airest.  And  it  ii  a  inHident  atate~ 
nienl  of  the  came  of  action,  in  an  affidarit  to  hold 
to  bail,  that  it  ii  Tor  uae  and  occupation  of  premiaea  of 
the  cngditor.  If  ilie  ■latemcnl  proceeda  to  aaj,  "  at 
tenant  thereof,"  it  ii  no  olnection  to  it  that  it  do  not 
add  "  to  the  creditor."    S.  C. 

An  affidavit  of  debt  made  for  the  purpoie  of  holdieg 
a  party  lo  bail  on  a  promiiaory  note,  held  itunllicient 
in  not  atating  that  the  note  waa  due  and  unpaid,  or 
thai  ihs  holderwai  payee  or indoraee.  Biltw.  Bo- 
gm,  13  Fri.  194. 

An  affidavit  made  and  tendered  by  the  defeodanl 
in  lupport  uf  tha  modon,  italing  ihit  nothing  wai.  in 
fact,  due  from  him  to  (he  pluDlifF,  altogether  rejected 
•I  inadmiuible.    S.  C. 

Where  a  defendant,  arreiled  in  thii  country  for  the 
aame  came  of  action  for  which  proceedinn  had  been 
inatitnled  in  the  Supreme  Court  of  Ntw  Stuth  Wala, 
applied  to  be  diKhaiged  from  caElody  on  entering  ■ 
comoMiii  appeanoce,  and  depoaed  that  by  the  pracbcs 
of  that  court,  wheo  proceia  wa*  iuned,  and 
iMiMlKi  returned,  an  attachmen 
CM^ng  had  been  adopted  against ... 
Wale*,)  whereupon  ddendant'a  goodi 
rendend  tn  plaintilFin  aiecntiaD,  uniew  bail  were  put 
ia  to  p«*  the  eandenination  money,  and  thai  tilhtr  tht 
nw  ffr  tkt  otIuT  muU  kn«  laktn  placi  againit  him,  at 
f b  tuit  ^(A(  p/ainlt[^i  oMitrdtnf  la  tkt  jiractie*  of  thai 
tiHiTt.  The  court  iefuaed  lo  ducbaige  him,  being  of 
opiniDD  that  the  affidavit  did  not  >ha»  clearly  Ihit  the 
plainliffg  had  the  aame  remedy  in  (he  colony  which 
ibn  might  have  in  this  eonnliy.  Navlw  and  Mhm 
r.  Eagar  and  Forttt,  3  Y.  &  J.  99. 

SemUt  where  under  proceu  Crnm  the  Supreme  Court 
oTNewSouth  Wales(4G.  4.  c.96.).  the  aood*  ofa 
defendant  are  attached  and  rendered  lo  plaintiff  in 
eiecntion,  or  bail  are  put  in  to  aaiwer  the  condem- 
Dation  money,  he  cannot  be  arreiled  for  the  aame 


No  objeci 


:n  be  taken  arising  oul  of  an  affida 


Variance  between  affidavit  of  debt,  and  cnnse  of 
acttOO,  ia  no  ground  far  diBchaigiug  defendant  out  of 
Cntlody  en  entering  a  common  appearance  before  the 
declaration  ia  filed.    lb. 

Where  in  a  joint  action  one  defendant  ii  armted, 
and  there  are  no  meana  of  compelliag  the  appearance 
of  bia  co-defendant,  to  that  after  declaration  he  will 
be  entitled  10  a  aupenedeai,  the  court  will  not  entertain 
an  applieadon  for  his  diKharge  till  the  declaralion  ii 

filed,  n. 

A  defendant  cannol  be  held  lo  special  bail  on  an 
affidavit  attting  hint  to  be  indebted  to  plaintiff  in  re- 
spect of  a  certain  aate  of  land  in  posaesnon  of  defend- 
ant.    SiikaandBlhiri'i.Rau.iY.ltJ.i. 

An  affidavit  to  hold  to  special  bail,  stating  that  the 


J  which  the  laiier 


defendaat  vras~  indebted 
certain   articlei  of  agre.    . 
■greed   to  aell,  and  the  former  to  purchase 
Iindi,  and  that  defandaDt  had  been  let  into  poi 
in  pursuance  of  the  agreement,  is  auIBcient,  without 
staling  that  a  conveyance  bad  been  tendered  to  the 
defendant.     YSu7<g  v.  Doiclman,  3  Y.  &  J.  31. 
Affidavit  that  (hfeadant  waa  indebied  to  plainliff 


'it  to  held  to  bail  Em  panallMa  tafatti 
by  unlawful  insunrtces  againat  the  lottery  act,  37  G.l 
c.  1.,  need  not  stale  ibe  sums  lecdrad  as  pnoiaBa, 
or  the  penooi  from  whom  leccived.  Ra  r>  Hadbr. 
3  AniL  863. 

An  affidavit  by  an  eieeutor,  of  a  iAt  dae  (o  lis 
teatalor,  "  aa  appeanfram  a  statemaDtmadefmn  Aa 
leautor'i  booka,  by  anaccoontant  empkmd  b;  lla 
defendant,  ii  anfficient  to  bold  the  defendant  to  bail, 
Bmcnig  and  athen.  Ewrt.  v.  Dear.,  1  Pri.  403. 
ArriDAVITS  OS  MOTIONS  AND  RULES. 
A  palpable  miitake  in  an  affidavit,  aa  the  unif 
year  in  uie  juiat,  used  in  support  of  an  applicatioa 
lo  Ihe  court,  is  noi  an  insurmountable  obfeettoato 
the  motion,  ai  Ihe  court  will  permit  Ihe  error  to  ba 
amended  by  a  supplemeiilal  affidavit.  Amm.  13  Pii. 
149. 


not  ilate  either  tbil  lbs 

itness  is  abroad  and  out  of  the  inriadiction  of  tbe 
>urt,  or  where  he  is.  or  that  the  deponent  does  est 
>now  where  ha  i>  lo  be  found,  the  court  will  not  es- 
!  tertain  the  sjnilicatiDn  ;  but  the^  will  enlarge  dw 
'  rule  to  ^ve  defendant  an  opportunity  of  leoewiag  Ht 
application  an  an  amendiMl  affidavit  tupplyiag  ibs 
omiiUDa  of  the  necessary  averments,  ^tr.  Geiut. 
FhUlipi.  13  Pri.  532. 

If  tbe  court  opens  a  rule,  made  abaalule  on  Ibc 
oBual  affidavit  of  service,  to  give  an  oppoitaaity  of 
shewing  canae,  they  will  not  hear  affidavits  sna 
after  the  day  on  which  the  rule  had  been  made  absg- 
lute.     Tripp  v.B«iin«y.  6  Pii.384. 

IfaffidavitsniQ  to  an  impeitinant  and  nnnecrauj 
length,  the  court  will  order  tha  party  filing  tb«mls 
pay  a  proportion  of  tfaecosti.     Exp.  Inhab,  of  HoUh, 

An  affidavit  made  alUr  rule  nisi  granted,  itBOl 
■dmissible  In  tuppoit  of  the  rule.  DiulirU  and  «f 
lhtrt.Tollett.3Pn.2S7. 

When  a  rule  is  made  absolnle  on  paTinenl  byaa- 
pticant  of  Ihe  costs  of  Ihe  application,  affidavits  nads 
in  oppoaition  not  read  nor  entered  in  tbe  mioaM. 
nor  noticed  in  Ihe  order,  will  not  be  allowed  0* 
taintion.     »»  v.  RwdiU,  5  ?t>.  576. 

Where  affidavits  contain  irtElevanl  matter,  the  cent 
will  direct  the  master  lo  ascertain  what  parti  aia  at- 
terial  to  bring  the  quesli'in  in  dispute  before  Ibe  OMrt, 
md  in  hii  taialion  to  allow  cats  to  the  parties  nab. 
lOg  the  affidavits  for  such  parts  only  as  are  naisal, 
md  lo  the  opposite  party  the  costs  occasioned  by  lbs 
irrelevant  matter.  Catun,  Ctnl.  em,  Ac.  r.  Bsa^, 
■!  Y.&J.53I. 

How  luvm.]  An  affidavit  to  grouDd  a  modes  to 
)  rule  nui,  cannol  be  sworn  bewe  tbe  attoiMvo 
his  partner.  And  a  lule  obtained  on  such  an  asda- 
lit  wu  discharged  with  coats.  BatI  v.  l^eunTi  1  Pd- 
116. 

The  rale  that  affidavits  to  be  naed  in  court  shall  not 
lie  awom  before  the  altomiei  of  Ihe  paniei,  was  beU 
to  include  the  ImmediaM  atUnn^  or  solicitor  far  As 
party  as  well  as  the  tour  atlorneys  of  the  court  aadat 
Its  former  conslitutiDn.  Ctnpir  v.  ArdUr,  12  Pri.  149. 

Where  an  affidavit  has  been  swdm  before  tbe  plaa- 
I ff's  solicitor,  it  is  necessary  to  have  ansSdivilrf 


;  iheci 


iwiUn. 


appears  on  the  face  of  it  Id  1^i«  been  ai 


MODERN  CASES  IN  EXCHEQUER. 


XXI 


a  person  of  the  tame  name  aa  the  plaintifrs  attorney. 
Hndgpm  V.  Walker,  Wightw.82. 

C^aMftCf.]  To  Mt  aside  a  judgnient  on  payment 
of  coats,  the  affidavit  must  be  of  belief  of  "  good  de- 
fienee  on  the  merits."  Wt^terdaU  v.  Kemp,  1  Tyrw. 
361.    5.  P.  Bower  v.  Kemp,  1  C.  &  J.  287. 

Affidavit  that  deponent  bdieves  the  parties  to  have 
a  good  defence  to  tne  action,  is  sufficient  without  ad- 
ding *'  on  the  menu."  Doe  d.  Shaw  v.  Roe,  13  Pri. 
2IS0.  Qu. 

Jurat.]  It  is  sufficieat  that  all  affidavits  appear 
expressly  by  the  jurat  to  have  been  sworn  by  all  the 
deponents ;  and  it  is  not  necessary  that  they  should 
be  severally  named  in  the  jurat  as  having  been  sworn  ; 
as  in  the  King's  Bench.  Anon.  2Pri.  1.:  but  see 
Weliinp  and  another  v.  Marsh,  1 1  Pri.  509.  and  Reg. 
Gen.  1  rin.  1  G.  4.  ante,  p.  iii.   Anon,  1  Y.  &  J.  101. 

The  jurat  of  an  affidavit  which  is  to  be  read,  must 
shew  that  all  the  deponents  have  been  sworn.  Rex  v. 
Skeriff$  of  London,  in  Parlett  v.  Bamett,  1  Pri.  338. 

AMENDMENT. 

When  the  plaintiffs  name  is  mistaken  in  the  pro- 
eess  and  the  pleadings,  the  Court  will  give  leavo  to 
amend  while  all  is  in  paper.  Qu.  Whether  such 
nusnomer  is  a  cause  of  nonsuit  1  Gardner  v.  Walker, 
8  Anst.  935. 

The  Court  refused,  on  cause  shown,  to  discharge  a 
aide-bar  rule,  allowing  the  Attorney  General  to  amend 
an  information  for  penalties  incurred  under  the  ex« 
ciae  laws,  on  payment  of  costs,  as  to  ten  new  counts 
which  had  been  added,  charging  other  offisnces  laid 
on'  dajri  long  subsequent  to  those  in  the  original  in- 
formation, and  to  the  filing  of  that  proceeding,  and 
the  issuing  of  process  thereon,  and  although  the  name 
of  a  succeedmg  Attorney  General  had  been  intro- 
dnced ;  and  although  the  defendant  was  served  with 
process  on  the  first  information,  in  Easter  vacation, 
returnable  the  first  day  of  Easter  term  :  and  the  side- 
bar rule  for  amending,  was  not  obtained  till  the  first 
dky  of  the  following  Michaelmas  term,  nor  the  in- 
formation  so  amended  filed  till  the  seal  day  after 
Michaelmas  term.    Alt,  Gen.  v.  King,  5  Pri.  368. 

Where  the  appointments  are  made  by  the  master 
on  an  order  for  the  plaintifiT  to  amend  on  payment  of 
costs,  and  the  plaintifi^s  attorney  attends  the  master 
accordingly,  but  no  one  appears  for  defendant,  the 
master  should  indorse  the  order,  allowing  the  sum  of 
38.  4d.  for  costs  of  the  attendance,  without  requiring 
an  affidavit  of  the  service  of  the  appointments,  or  of 
the  attendances.  Praed  and  othen  v.  Hammond  and 
others,  2  Y.  &  J.  32. 

After  rule  for  new  trial  granted."]  Where  a  rule 
for  a  new  trial,  obtained  on  the  ground  that  an  alle- 
gation in  the  declaration  had  not  been  sustained  by 
the  proof  ofiered  to  support  it  (vide  ante,  p.  695.) 
had  oeen  made  absolute,  the  Court  allowed  the  plain- 
tiff to  amend  the  declaration  in  that  stage  of  the  pro- 
ceedings,  by  so  framing  the  allegation  as  to  avoid  the 
variance.  Hooper  v.  Mantle,  13  Pii.  736.  but  see 
next  case. 

They  refused  to  impose  on  the  plaintiff,  as  terms, 
the  pavment  of  the  costs  of  the  former  trial,  making 
the  rule  absolute  on  the  usual  terms  of  paying  the 
costs  of  the  amendment,  and  of  the  application  for 
leave — on  the  ground  that  the  allegation  was  not  so 
material  to  the  question  of  merits  as  to  make  an  im- 
portant, if  any  substantial  variation  from  the  proof, 
and  the  cause  had  been  sent  down,  that  the  question 
between  the  parties  might  be  determined,  and  not  on 
the  ground  or  the  declaration.  Costs  of  former  trial 
to  abide  the  event.    S.  C. 

After  verdict  for  plaintiff,  and  rule  made  absolute 
for  a  new  trial,  defendant  will  not  be  allowed  to 
amend  the  pleadings  by  withdrawing  the  general  isaue 


and  pleading  a  special  Justification.     Chambert  v. 
Bernaseoni  and  others,  1  Tyr.  344. 

AMERCIAMENTS.    See  Fjveb,  Sec. 

ANNUITY. 

A  clause  of  redemption  contained  in  the  body  of 
an  annuity  deed,  must  be  inserted  in  the  memonal ; 
but  the  Coart  can  only  set  aside  the  warrant  of  at- 
torney and  the  judgment,  and  cannot  proceed  on  mo- 
tion to  order  the  securities  to  be  delivered  up  for  this 
omission.     Appleby  v.  Smith,  3  Anst.  865. 

APPEARANCE. 
Compelling  by  distringas.    See  Distringas. 

A  waiver  of  irregularity  in  process  by  appearance 
does  not  relate  back  so  as  to  bnng  (kefenchnt  into  con- 
tempt for  not  appearing  in  time.  Robinson  v.  Nash, 
1  Anst.  76. 

Where  the  solicitor  for  a  defendant  sued  jointly  with 
his  wife  for  a  debt  due  from  her  dum  sola,  appears  on 
his  undertaking,  and  pleads  for  the  huslwnd  only  — 
the  plaintiff  (having  caused  the  wife  to  be  served  with 
a  copy  of  the  process)  may  appear  for  her  secundum 
ftatutum,  and  treating  the  plea  so  put  in  by  the  hus- 
band alone  as  a  nullity,  may  siffu  judgment  for  want 
of  plea.     Rusull  v.  Buchanan,  6  Pri.  139. 

Appearances  in  court  in  person  in  a  suit  in  the 
kings  remembrancer's  office,  may  be  recorded  in 
court  without  fee  to  a  clerk  in  court.  Att,  Gen,  v. 
Carpenter,  1  Tyr.  280.     1  C.  &  J.  289.    S.  C. 

An  attorney  having  once  entered  an  appearance  for 
a  party,  cannot  strike  it  out  without  motion  for  leave. 
Menzies  v.  Rodrigues  and  others,  1  Pri.  92. 

APPRAISEMENT. 

Writ  of.]  It  is  not  necessarily  essential  to  an 
order  of  the  commissioners  of  customs,  made  to  re- 
store goods  seized,  that  any  terms  or  conditions  should 
be  imposed  on  the  proprietors  by  the  order,  and  the 
court  will  not  refuse  to  stay  proceedinn  on  a  writ  of 
appraisement  on  that  groand,  althougn  the  applica- 
tion proceed  from  the  crown  :  but  they  will  not  quash 
the  writ  if  regularly  issued.  In  re  Ship  Maria,  ice, 
1  Pri.  4. 

ARBITRATION  AND  AWARD. 

Revoking  submission.]  A  submission  to  arbitration 
by  a  baron's  order  is  revocable  until  the  order  is  made 
a  rule  of  court.  Greenwood  v.  Misdale,  M*Clel.  & 
Y. 276. 

A  revocation  of  a  submission  to  arbitration  not 
under  seal,  before  award  made,  is,  in  effect,  a  breach 
of  an  agreement  to  stand  to,  obey,  abide,  perform, 
&c.  an  award,  for  which  assumpsit  will  lie ;  and  the 
plaintiff  may  declare,  that  the  defendant  undertook 
to  perform  the  agreement,  and  not  to  revoke  the  tub' 
mistion,  and  lay  the  revocation  as  a  breach.  Bromn 
V.  Tanner,  M*Clel.  &  Y.  464. 

Enlarging  time  for  making  award.]  The  time  for 
making  an  award  was  enlarged  by  the  parties  altering 
and  le-ezecutinR  the  arbitration  bonds,  and  the  ar- 
bitrator awarded  interest  on  a  principal  sum  found 
to  be  due  from  the  one  to  the  other,  beyond  the  date 
of  the  original  nbmission,  but  within  thst  of  the  re- 
enecntion :  Held,  that  he  had  anthori^  so  to  do,  for 
that  the  date  of  the  submisaion  had  neen  extended 
to  the  time  of  re-executing  the  bonds*  WatkiMt  v. 
PhUlpottt,  M'Clel.  &  Y.393. 

Whether  an  award  of  interest,  on  a  aum  due  on 
securitiea  cairying  interest  beyond  the  submiasioo, 
and  till  payment,  be  sood.  Qv.  S.  C. 

Questions  oh  awards  not  to  be  heard  on  the  last  day 
of  term.    S.  C. 
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An  dbl«etfa>ii  thtl  tbt  tiiM  lor  mtking  an  award 
hai  not  been  duly  enlarged,  is  waived  by  nrooeedingi 
in  the  leference  with  a  knowledge  of  that  tact.  Lmw- 
rtne§  ¥.  Hodgton  and  Othtrit  1  Y.  Ac  J.  16* 

Coftj  ^  r^«ren« J  Where,  in  three  actions  brought 
by  the  tame  plaintiff  against  the  same  defendant,  and 
leferred  to  aniitrstion,  the  costs  of  the  rereience  were 
awarded  to  be  equally  borne  by  the  iiarUes ;  and  the 
roaster  on  taxation,  allowed  the  defendant,  ai  costs 
of  reference,  two  distinct  sums  for  the  attendance, 
loss  <^  time,  and  traveling  ezpences  of  the  same  wit- 
nesiet,  in  two  diflerent  actions ;  snd  made  no  allow? 
anoe  to  the  plaintiff  for  a  sum  sworn  to  have  been 
paid  by  him  to  the  arbitrator  as  costs  of  the  reference ; 
a  rale  mm  for  renewing  tlw  taxation  was  disehargod 
witbont  costs  — it  not  being  alleaad  that  tho  two 
former  sums  were  allowed  for  attendance,  &c.  in  one 
day  ;  the  latter  sum  not  appearing  in  the  plaintiff's 
bill,  produced  befofe  the  master ;  snd  no  objection 
having  been  made  at  the  taxation.  Utting  v.  Evant, 
M'Clel.  12. 

Umpirt  and  arbitraton  cannot  maHiB  detached 
Mpoftb.]  Under  a  lubminion  to  arbitrators,  to  ar- 
bitrate and  determine  concerning  all  controversies 
and  demsnds,  &c.  so  as  the  award  should  be  made  by 
the  1  St  of  June ;  but  if  the  arbitrators  should  not 
make  their  award  of  snd  concerning  the  premises  by 
tiiat  time,  the  matters  to  be  referred  to  an  umpire,  to 
be  chosen  by  the  arbitrators  between  the  said  psrties 
of  and  concerning  the  premises,  &c.  (as  before)  so 
as,  Aec.  (as  before)  the  umpire  should  mske  his  um- 

S'rage  by  the  8th  of  June ; — the  arbitrators  met  and 
ttermined  upon  five  mstters,  sud  referred  a  further 
remainhiff  question  to  an  umpire,  whom  they  stated 
in  the  iMorsement  on  the  arbitration  bond,  th^  had 
chosen  to  decide  between  themselves.  The  srbitrator 
and  umpire  sfterwards  made  am  award,  reciting  that 
the  arbitrators  could  not  agree  on  one  point,  which, 
therefore,  they  had  referred  to  the  umpire,  who  stated 
that  he  determined  it  as  follows,  &c.  Held,  on  a 
motion  for  a  new  trial,  of  an  action  of  debt  on  the  ar- 
bitratioo-  bond  (the  plaintiff  having  been  nonsuited), 
that  the  award  was  bsd,  the  arbitrators  snd  uropiie 
not  beiag  authorized  by  tlie  terms  of  the  submission 
la  make  the  award  in  a  detached  manner  as  they  had 
done.     TollU  v.  Saunder$,  9  Pri.  612. 

PUa  of  arbitrament.'l  Arbitrament  without  per- 
formsnce  is  a  good  plea,  where  the  parties  have  mu- 
tual remedies.  Gascoyne  v.  Edwardi  and  another, 
1  Y.  &  J.  19.  See  AUtn  v.  minn,  Mich.  1831. 
2Tyr.R. 

Attoikmgnt  ta  enf area  award,']  Where  s  demsnd  of 
money  under  an  award,  with  a  view  to  a  motion  for  an 
attachment,  has  been  made  by  a  person  authorised  by 
iotlor  of  attorney,  tjhe  snthority  must  be  shown  to  the 
party  a^  the  tiase,  and  it  must  sppear  on  the  affidavit 
iUod  in  support  of  the  application.  If  the  srbitrator, 
under  a  ffefeieMoa  by  rale  of  court  on  a  baron's  order 
SMMie  befose  thecanse  faa  at  issue,  do  not  award  a 
oertain  sum  of  money,  and  sequire  that  the  party  pay 
the  sum  awarded,  but  direct  a  verdict  to  be  entered 
for  a  certain  sum  for  damages,  an  attachment  cannot 
be  giantad  on  it;  Cor  it  cannot  be  taken  to  be  an 
award  of  so  much  money ;  njectiog  the  direction 
to  enter  a  verdict.  Jadaom  imd  iktn  v.  Clatka, 
13  Pri.  206. 

A  rule  to  show  cause  why  an  attachment  should 
not  be  nanted,  vras,  under  snob  ciicmmstanoes,  dis- 
chaiged  with  cotU.     8.  C. 

Tne  affidavita  to  ground  a  .raloiniii  for  an  attach- 
ment against  the  defendant,  far  non-payntent  of  mo- 
ney and  costs  puiauant  to  an  award,  and  the  master's 
aUaeatmrj  where  the  demand  has  been  made  by  a 
third  person,  should  state  that  the  original  power  of 
attorney  wi|s  sboorn  to  tba  defendant  at  the  time 


of  tho  deomd  Imam  mrndtB     Jndbsn  ▼•  CUk, 
M'Clel.  72. 

A  rale  for  an  attaehmont  for  nen-pajment  of  eirii 
pursuant  to  an  award  made  nndcr  a  mle  of  easii, 
and  the  master's  allocatur  must  be  a  rule  la  akeo 
cause.  The  affidavit  upon  which  ancb  a  rale  is  sh- 
tainad,  most  state  the  duo  elocution  of  the  award ; 
the  service  of  a  copy  of  the  award  of  the  ink  sad 
allocator  on  the  defendant ;  the  due  nxecntion  of  tin 
letter  of  attorney  ;  a  den»and  of  the  coats,  and  rrfnal 
to  pi^.  Giford  v.  Giffmri,  Forrest.  80. ;  bat  lee 
neat  case. 

Tho  party  depnted  by  power  of  attorney  to  rcorivs 
payment  of  a  sum  awarded,  mnat  not  only  shew  ihs 
latter  of  attorney  to  the  party,  but  moat  give  bin  a 
copy  tberaot  Lmm§^  ▼.  Latigktr,  I  Tyr.  353.  m 
Broderich  v.  Teed,  I  Pri.  401. 

Sotting  a»ido  avardJl  An  award  will  not  bosstSBis 
upon  any  ground,  which  in  trath  ia  a  question  opea 
the  merits  between  the  parties.  WiiUer  v.  Letkhtidge, 
BaH.,  M'Clel.  223.    S.  C.  13  Pri.  533. 

An  arbitrator,  in  regulating  the  future  use  of  a 
stream  of  water,  the  right  to  which  was  divided  be- 
tween the  parties,  interfered  with  tlie  customair  en- 
joyment by  one  of  them  of  another  stream,  whiis  ex- 
clusively belonged  to  him,  and  waa  not  a  matter  ia 
difierence,  snd  which  joined  the  first :  held,  thst  he 
had  a  power  to  do  so,  incidental  to,  and  resaltiBg 
from  his  former  direct  and  larger  power.    S.  C. 

If  an  arbitrstor,  after 'regulating  on  the  subject 
matter  referred  to  him  in  iu  present  state,  goes  so 
and  regulates  prospectively  on  toe  same  subject-mat- 
ter, reduced  to  a  aifferent  state,  and  thereby  in  sunn 
degree  altered,  fwcri,  whether  that  be  a  proceeding 
beyond  his  authority  1  Though  the  award  be  bed 
in  thst  respect,  yet  thst  does  not  vitiate  thoae  psrti 
which  are  otherwise  unobjectionable ;  and  it  nsy 
stand  in  tato,  until  the  particular  contingency  arise  lo 
which  the  prospective  regulation  applies.    8.  C. 

Sotting  aeidofor  uncertaintff.'j  An  award  thst  A. 
or  B.  shall  do  a  certain  act,  is  l>ad  for  uncertainty. 
Lawrence  v.  Hodgim  and  Othertf  1  Y.  &  J.  16. 

If  a  cause  come  on  for  trial  and  he  referred,  sod 
the  srbitrator's  award  m  favour  of  the  plaintiff  shooM 
he  afterwards  set  aside,  so  that  the  cause  be  in  con- 
sequence subsequently  tried,  the  plaintiff,  if  he  sboaid 
also  succeed  on  that  occasion,  will  be  allowed  the 
costs  of  the  former  trial.  Foal  v.  Seliccod,  I  Pri. 
316. 

No  objection  can  be  taken  to  an  award,  upon  tiM 
ground  of  a  mistake  in  point  of  law,  unless  tbe 
grounds  of  the  objection  appear  upon  the  award,  er 
10  some  authentic  shape  before  the  Court.  Prin  v. 
Jonet,  2  Y.  &  J.  114. 

The  court  requires  strong  fects,  and  distinctly 
^ted,  in  order  to  set  aside  an  award,  and  a  deaial 
of  any  such  is  conclusive.  All  the  witneues  of  die 
party  against  whom  the  award  is  made,  must  bare 
been  examined,  and  in  his  presence,  or  it  will  l«  a 
ground  for  setting  the  award  aside  :  but  that  mnit  be 
made  dearly  to  appear.  Qu.  If  it  be  not  necesssiy 
to  show  that  such  examination  was,  in  point  of  Act, 
required,  or  whether  a  witness,  hsving  been  named 
as  to  be  examined,  be  not  a  requisition.  Bodington  t. 
Soutkall,  4  Pri.  232. 

A  refusal  by  the  court  to  enforce  an  awaid  by  st- 
tachment  does  not  decide  on  the  validity  of  the 
award,  considered  as  the  subject  of  an  actioB. 
But  Whore  an  arlntrator,  to  whom  a  cause,  be- 
fore baing  at  issue,  was  referred  by  rule  of  coart 
on  motion,  swarded  thus :  *'  I  award  and  direct, 
that  a  verdict  in  this  csuse  be  finally  entered  for  the 
plaintiffii,  vrith  2841. 12s.  dsmages.'^  Held,  thst  he 
had  exceeded  his  authority  in  directing  the  entry  of  a 
verdict,  and  that,  as  the  sward  consisted  uf  only  one 
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iOiidiM  oomideiBd  ti  an  tward,  thtt  lo  moch  was 
&mtt  aad  to  ba  paid }  and*  that,  theiafora,  the  awaid 
eoold  Bot  be  lupperted  either  by  attachmeot  or  action. 
IwiWt,  that  al  whateter  itage  of  proceeding  a  caoae 
najr  hate  arrived,  an  arbitrator  can  have  no  anthoiitj 
of  nnoMclf*  and  withoat  tbe  interveation  of  a  jury,  to 
^ract  the  entry  of  a  verdict  Jmdmn  amd  oihin  r. 
CfoHkt,  M«CleL  &  Y.  200. 

'  An  axbitrator  to  whom  a  cante  wai  referred  from 
Bin  print,  found  that  the  plaintiff  was  entitled  to  a 
right  of  way  for  carriagee,  which  he  had  at  first  claim- 
ed by  hia  declaiatioo,  but  afterwardi  abandoned. 
This  was  held  to  be  an  aicesi  of  jurisdiction,  and  the 
award  was  set  aside  fro  tanto.  In  a  second  action 
between  the  sane  parties,  for  obstrncting  a  way,  the 
record  of  a  judgment  for  the  plaintiff  in  the  first 
action  upon  a  plea  of  not  guilty,  when  given  in  evi- 
dence under  the  same  plea,  is  not  condutive  as  to  the 
plaintiff's  right,  so  as  to  preclude  the  defendant  from 
foinff  into  the  case.    Hooper  v.  Hoopor,  M'Clel.  & 

Drfectt  in  tward,  how  far  drfoneo  te  Mtiom  on  tt.] 
The  objection  to  an  award,  that  the  arbitrator  has 
left  undetermined  any  of  the  matteie  sabmitted  to  him 
(though  fatal)  cannot  be  taken  advantage  of  noon 
demurrer  to  a  declaration  in  debt  on  the  award,  umess 
H  oppoar  on  the  fece  of  the  submission.  AiUkimm  v. 
Cmrm,  13  Pri.  639. 

'  If  it  be  the  feet,  it  should  be  put  on  the  record  bj 
nba,  with  sufficient  averments  to  raise  the  objection. 

If  the  arbitrator  eiceed  his  authority  in  going  be- 
yond the  terms  of  the  submission,  to  direct  the  mode 
m  which  any  of  the  matters  ordered  by  the  award  is 
to  be  done,  that  direction  may  be  rejected  as  a  mere 
nnllitj,  forming  no  oart  of,  and  consequently  not 
affecting  the  award,  which  will  be  still  good,  and  the 
order  itMlf  may  still  be  enforced.    S.  C. 

A  primA  facto  uncertainty,  or  want  of  conclusive- 
ness in  an  award,  does  not  vitiate,  if  it  be  capable  of 
beins  rendered  certain  or  conclosiTe  :  and  the  award 
may  De  good  or  bad  according  to  the  event.    S.  C. 

ARREST. 

Prhilogo  from,']  G  being  a  party  in  the  suit  ra^ 
fcrred  to  arbitration,  having  been  also  required  to  at- 
tend at  Exeter  as  a  witness  before  the  arbitrator,  and 
to  bring  with  him  certain  papers  in  his  possession, 
to  be  rt»d  on  the  reference,  which  was  appointed  on 
the  20th  September,  left  Londou  on  the  16th  for  the 
pnrpose  of  going  thither,  and  pursued  his  journey  by 
the  way  of  Clifton  in  order  to  procure  the  necessary 
papers  which  had  been  left  there  during  a  previous 
visit,  in  custody  of  his  wife,  who  had  continued  end 
was  still  remaining  there,  and  arriving  on  the  17th, 
employed  himself  in  assorting  his  papers,  and  select- 
iog  such  as  were  necessary  to  take  with  him,  which 
occupied  him  and  the  professional  person  whom  he 
had  procured  to  accompany  him  to  assist  in  so  doing, 
all  the  day  and  the  next ;  and  at  five  o'clock  of  the 
latter  day,  and  whilst  he  was  so  busied,  he  was  ar- 
rested at  the  suit  of  a  creditor  :  Held,  that  he  was 
prrrileged  during  the  journey,  including  his  stay  at 
Clifton,  on  the  grojind  of  the  devntion  being  for  a 
necessary  purpoae,  and  the  delay  no  more  than  rea- 
sonable for  the  accomplishment  of  it,  according  to  the 
fects  stated  to  the  court  by  the  affidavits.  Oorrow, 
Baron,  disaentiente  ;  HichanUt  Lord  Chief  Baron, 
absente.  Beckett  and  otken  v.  Gumey^  7  Price,  9. 
699. 

A  defendant  arrested  by  quo  minui  while  protected 
bw  privilege  of  C.  P.  as  a  suitor  there,  may  be  dis- 
chaiged  on  common  bail  by  either  court.  WmUcor  v. 
IK«66,  3Anst.94K 

D'uchnrgofrom.]    Whera  a  defendant  wai  seised 


on  a  Sunday,  detained  till  next  oMiming,  and  then 
arrested  on  a  quo  rnkmot  hdd  that  ^  arrest  waa 
void,  and  could  not  be  made  ^ood,  even  by  a  subse- 
quent consent  on  certain  oonditiona.  Lyford  v.  7^r- 
roU,  1  Anst.  85. 

I1ie  conrt  vriJl  not  order  a  defendant,  anesled  in 
trover,  to  be  diKharged  on  filinv  common  bail,  on 
motion  for  that  purpose,  fonndea  on  an  objection  to 
the  form  of  the  aflMavit  on  which  the  process  isaned, 
that  it  did  not  negative  a  tender ;  although  the  mo- 
tion be  made  on  an  affidavit,  stating  that  the  value 
of  the  sabject-matter  of  the  action  had  been,  in  point 
of  fact,  aaually  tendered  to  the  plaintiffB  before  tlia 
writ  was  sued  out.    Anon,  4  Price,  366. 

Affidavit  that  the  cause  of  action  arose  in  Ireland, 
and  that  defendant  had  nnce  been  found  a  bankrupt 
there,  and  obtained  his  certificate  there,  held  insuffi- 
cient for  discharging  defendant  on  enmami  baiL 
.ifum.  1  Anst  80. 

Somh.  the  efieet  of  a  oertiflcatii  in  Ireland  shoold 
have  been  slated.    S.  C. 

A  arrests  B  in  breach  of  g(X)d  feith,  on  five  pro- 
missory notes  of  lOOi.  each,  but  discharges  him  oat 
of  custody  on  terms,  one  of  which  is  the  payment  of 
two  of  the  notes.  A  afterwards  serves  H  with  ser- 
viceable process  for  the  balance,  but  does  not  file  a 
declaration  ;  and  eventually  endorses  the  three  re- 
maining notes  which  are  over-due,  to  C,  who  takes 
them  without  enquiry.  C  holds  B  to  bail.  B  held 
entitled  to  be  discharged  out  of  custody,  as  to  the  lut 
action,  on  eoterinE  a  common  appearance  ;  but  not 
to  a  stay  of  proceedings,  until  the  two  former  actions 
were  discontinued.    BvClure  v.  PrmgU,  M*CleL  2. 

Mnlicious.]  Where  the  plaintiff  ms  not  recover 
the  sum  for  which  he  hela  defendant  to  bail,  and 
the  arrest  can  be  shown  to  be  malicious,  defendant 
may  proceed  at  common  law.  Woaver  and  anothor  v. 
Birdtall,  12  Price.  734. 

Second  arrest  J]  A  arrested  B,  and  died.  A's 
executors  again  arrested  B  for  the  same  cause  of  ac- 
tion :  Held,  that  the  second  proceeding  was  not  vex- 
atious, and  that  the  defendant  wu  not  entiUed  to  be 
discharged  out  of  custody  on  entering  a  common  ap- 
pearance. Mellin  and  othen,  Eton,  v.  Evans,  1  C. 
&J.83. 

ARREST  OF  JUDGMENT. 

A  rule  will  be  granted  in  arreit  of  judgment  afW 
a  rale  for  a  nonsuit  is  discharged.  Lwiiby  v.  AU» 
dajt,  ITyr.  217. 

On  Issue  from  Court  of  Equi^,  see  Issvx,  &e. 

A  motion  cannot  be  made  in  arrest  of  judgment 
on  a  scire  facias  after  the  first  four  days  of  term.  Rex 
V.  MaeUod,  3  Price,  203. 

Matters  of  fact  not  appearing  on  the  record,  can- 
not be  called  in  aid,  in  opposition  to  a  motion  in  ar- 
rest of  judgment,  on  objections  apparent  on  the  face 
of  the  record.  The  King  v.  RamAoUem  and  oAert, 
5  Price,  447. 

The  Court  will  not,  after  verdict,  arrest  a  jndgmont 
on  affidavit  that  a  bill  has  been  fovnd  against  a  wit- 
ness indicted  for  perjury  on  a  material  point  «f  evi- 
dence given  by  him  on  the  trial.  Att*  Oen^  v«  Wood* 
head,  2  Price,  3. 

Nor  does  it  seem  that  a  conviction  wonld  be  eaffi^ 
cient  ground  for  sending  a  canae  back  to  jury  form- 
investigation.    S.C. 

Cofff.]  Where  the  plaintiff  obtained  a  weRbet, 
and  the  Exchequer  arrested  the' judgment,  -wkidi 
judgment  was  reversed  by  the  Coort  of  Exeheqner 
chamber :  Held,  that  tiie  plaintiff  waa  entitled  to  the 
costs  of  tiie  motion  in  arrest  of  judgment,  and  that 
such  costs  must  be  taxed  by  the  oAkw  of  tbe  Conrt 
of  Exchequer.    Adam  v.  Uorodem,  3  Y.  Ac  J.  449. 

ASSESSED  TAXES.    See  Taxis,  Assnanu 


A  DIGESTED  INDEX  TO  THE 


ATTACHMENT. 

Altacbmenl  for  aon-pBjnwDt  of  CMli  will  be  granl- 
•d,  though  order  niii  for  twynwiit  not  Hraonalty 
mnti.     Qu.  f     Mtnil  v.  Mttk,  3  Anil.  656. 

Oa  mation  for  an  itlachmeot  lot  not  pajiog  moneji 
under  ■  previoua  order  of  the  court,  anapatly  who 
hu  been  called  on  bj  the  rormer  rule  to  iboit  ctuie 
wby  that  monejr  uid  the  coiu  of  luch  application 
tbould  oat  be  paid,  and  agaioit  which  order  no  cauK 
tuw  been  ihowD  ;  the  rtile  for  the  alttchmeut  will  ba 
gimnled  abaolniely  in  lb«  Grtt  instance.  Kin;  v. 
Pri«.  lPri.34l. 

Older  ot  the  court  that  a  defendanl  paj  a  cerUin 
■am  of  DKiaey,  being  shown  to  the  defondlnt  at  the 
.lime  of  mikiDg  a  pereooal  demand  of  it,  a  copy  oF 
tuch  order  not  having  been  pereonallr  urved  on  the 
dclendul  himaelf  (aUhough  a  copy  had  been  pre- 
viouily  lelred  on  hii  altoiney),  not  aufficieal  to  en- 
title the  plaintiff  to  an  allachment.  BrDdiricii  v. 
T-d.  1  Pti.  401.  See  Uughrr  v.  Laughtr,  1  Tyr. 
352. 

Wbeie  •  derendani  hu  been  arrnted  on  an  at- 
tachment for  contempt  in  not  appesTing  lo  a  lubpaaa 
ad  iK^mdntcfum,  the  court  wdl  not  grant  a  motion 
lot  a  me»ei^:er  to  bring  up  the  body,  if  he  have  given 
a  ball  bond  to  the  ihenff,  because  plainlifl'  has  a  re' 
Died;  on  the  bail  bond,  although  [he  penalty  (40J.) 
be,  in  almoet  all  ioilancea.  very  inadequate  lo  the 
occanon,  if  the  condition  ^au!d  be  broken.  Bird- 
»>ood  T.  Hart  and  aiuitAcr,  6  Pil.  32. 

If  there  be  an  injunction  restraining  farther  pro- 
ceeding! in  the  aclion,  the  plaintiff  ahould  apply  lo 
the  conit,  nnder  the  iiutu^utir  cucuiotUncea,  lo  be 
permitted  to  lua  on  the  bait-bond,  aotwithalandiug 
the  injunction,  where  ibe  defendant  hu  not  complied 
with  the  condition  by  appearing.    S.  C. 

JJiieAargf.]  The  court  refilled  a  motion  for  the 
diacharge  of  a  defendant  fnnn  cuilody  under  an  at- 


&c.  before  the  Matter,  on  an  affidavit  that 
fendani  has  not,  nor  ever  had,  any  luch  in  hia  poi- 
■eoion,  or  withia  hil  power.  Hard  v.  Parlingltm  and 
athen,  12  Pti.  ti89. 

The  ceune  il,  to  leave  an  aRidavit  of  the  fact  in 
the  Maiter'a  ofGre,  when,  on  obtaining  h'a  cerlilicate, 
the  defend  an  I  will  be  discharged  ai  a  mallei  of  course. 
It  was  made  pail  of  the  leriat  of  a  aubiequeni  auc- 
oessful  applicBliDU  for  the  defeadanl'a  discharge,  thai 
he  shoald  pay  the  coats  of  that  applicalion  and  of  lh« 


previous  irregular  D 


S.C. 


Lien  (or  coali.    See  Releis 


(omey,  though  the  undetukiog  be  void  by  the  statute 
«t  frauds  29  C.  2.  Evaiu,  titcutrii,  v.  Duiican  a«d 
aaothtr.  1  Tyr.  383.     1  C.  &  J.  372.    8.  C. 

StnbU,  the  summary  juriadictioo  of  Ihe  Court  of 
Eichequer  reeches  an  attorney  of  another  court,  who 
practised  there  in  the  name  of  a  side  clerk.    S.  C. 

Changine.]  A  rule  10  shew  cause  why  an  sttach- 
menl  thoald  not  issue  against  the  former  atlornies  of 
a  defendant,  in  a  caate  for  not  delivering  Ibeir  bill 
oT  cosia  lo  the  defendant's  new  atlomeys,  purauaot 
to  a  Baron's  order,  diicbarged.  the  bill  having  been 
delivei«d  since  the  rule  was  served  on  the  parties, 
and  illneos  having  been  assigned  in  the  affidavit  as 
the  cause  of  Ihe  parties  not  obeying  the  onJer.  the 
nilewaadischaiEedBilAoulfnti.  Grtpptr v. Col<,  1 1  ' 
Pii.fi«3. 


absolute  in  the  first  instance. 

Atiachnitit  at  \ 

absolutely  in  the  first  inatance  agaiost  an  atun^ 
for  non-payment  of  money,  pursuant  to  an  ord«.  h 
another  attorney  of  the  pai^  for  wfaooi  the  fanci 
had  been  changed  tiy  order  of  the  co«ut,  and  thai  sl- 
Ihough  in  the  orders  for  chaDging  the  attoracy.  sad 
for  payment  of  the  money,  he  had  baea  caDed  Jsha, 
whereas  his  name  was  Jamea,  but  he  had  attevkd 
several  snnimonses  taken  out  as  against  JdhD,  sad 
had  cDoaeDled  lo  tome  of  tfaem  without  objecting  Ibe 
mitoODKr,  which  the  court  thought  nnder  iha  cif- 
Cumsmnces  cured  ihe  mistake.  Slnnwi,  Kal.  r. 
Pairer,  9  Pri.  384. 

Bill.']  Where  the  solicitor  wu  giulty  of  gieil  de- 
lay in  bringing  in  his  bills,  the  court  will  boI  |iie 
him  his  costs  of  tantion  though  leaa  than  OM-nlth 
part  u  Uken  off.      Yia  v.  Ym,  3  AnU.  669. 

An  altumey  cannot  set  off  his  bill  withoat  faatiag 
delivered  it.     Murphi/v.  CminiitghatR,  Gnl.,  1  AaN. 


to  24J.  Plaia^'i 
attorney  was  not  parly  to  this  airsngemenL  IV 
bill  being  depouted  in  the  haitds  of  a  third  pna 
was  ordered  to  be  delivered  up  lo  plaintiffs  inwcT 
in  satisfaction  of  his  costs.  GimU  v.  i>ani,  1  Tvi.SW. 
The  coart  will  not  stay  the  postea  in  the  hiMb  eC Ibe 
associale,  for  the  purpose  of  having  an  attoriM^'s  bil), 
on  which  an  action  had  be«n  brought  and  avetdici  re- 
covered, referred  for  taxation  and  to  be  indoraed  accerd- 
ing  to  the  allocatur,  where  the  jury  expressly  faoad  a 
"verdictfor  Ihe  pliintifffor  the  amountof  bis  bills,  >B^ 

C'  to  taxation.^'  They  dischargsd  ■  role  which  ka< 
0  obtained  lo  shew  cause  why  inch  an  apphcalios 
should  not  be  granted  with  cosU.  /fncil,  Gnl.  v.  Fn^ 
wffv,  7  Pii.  134. 

Wheie  li  being  desirous  of  raising  a  sum  of  Buntj 
on  mortgage,  employed  an  Bttomey  for  Iheperpa, 
who  applied  to  A  an  ailomey,  telling  him  the  nsi 
of  his  principal,  and  A  agreed  to  advance  the  a 


sue  B  for  his  fees,  though  it  was  proved  to  be  ibe 
practice  for  Ihe  propoeed  borrower  to  pay  iIm  ei- 
pences  of  the  proposed  lender,  the  courae  being  Im 
Ibe  altomev  of  the  lalter  to  send  his  bill  to  Ibe  il- 
loraey  of  the  former,  who,  if  Ihe  bill  was  reesonsUt, 
recommended  his  client  to  pay  il.  Riglty,  Gnl.  i. 
Dagkin.  2  V.  &  J.  83. 

In  disposing  of  a  rule  niu  oblBiued  on  thai  tai 
other  grounds,  the  court  will  not  give  an  opinioaM 
the  alleged  un reason sblcn ess  of  an  allonvy's  biB, 
slated  as  ihe  sole  ground  for  supportiag  ibe  laki 
that  being  a  proper  sulijeit  of  reference  to  tb« siss- 
let ;  nor  will  thev  moke  such  a  reference  a  part  •( 
the  order  for  discharging  the  original  rule.  Pmi- 
Rnberl,.  M'Cl-  &  Y.  105. 

Bill — nult  a^loiti^.^  On  the  taiatioaof  a  de- 
ceased attorney's  bill,  in  an  action  brought  by  bis 
executors  (who  had  acted  improperly  in  olbo  re- 
spects) instead  of  his  surviving  partner,  the  msMi 
having  dtducttd  Ita.  but  having  alkiwei)  aedil  brs 
sum  which  with  the  deduction,  amounted  W  nsn 
than  a  aixtb ;  Ihe  court  left  aich  p«ny  lo  pay  ibsa 
own  cosuof  IheUiation.    Co/*,  ExikwItu  v.  feb- 

ii^lon,  Bail.,  M'CI.&  Y.  364. 
Thecourt  cannot  Older  a  solicitor's  bill  of  cesiB  fa 

uiiness  done  wholly  in  the  Moose  al  Lords,  in  ibc 
prosecudon  of  an  appeal,  to  be  nferrcd  (orlaiHita 
*■ — "-■-  -'=—  *■ 'hereby  be  mtj 


be  enabled  i 
4  Pri.  279. 


WiilUmt  v.  lUslI, 


MODERN  CASES  IN  EXCHEQUER. 


■    BAIL. 

T»  lie  litriff.]    A  ■beriff  is  not  aulltonuil  I 

43  H.  6.  c.  10,  u>  ]«t  cm  of  euitodj  on  bail,  «  d^.  , 

fendant  taken  under  an  allachmenl  iisoing  out  al  a        ■'"•''Aca'Bw.l  Eieheoi 
court  of  liw  for  Bun  paymeal  of  coils,  became  (ucli  I "'  ^"  "''^'*  '''^  til'<  o'  i 
aproccai  igjn  (he  nature  of,  and  in  eHecl  it  an  eieru    f""*  '"  '^*  bail-piece. 
l!on.    Plea  to  an  action  of  debt  on  such  a  bal-bond     "'*""'  '  ^'     "" 

that  il  nu  given   lo  Ibe  sheiiff  under  guch  circun.-'  "' 

■laoca,  lielJ  guod  ou  general  JemuJTer.     FheUiii  v. 
Bamll.  4  Pri.  23. 

DUch.rgtonJilhs(t>mn„^  boil.]  If  Ihe.e  is  pf„. 
bable  ground  Id  iujuecl  tbal  the  aecuriiies  upon  wliii.h 
tbedefendaul  ii  iield  to  bail  are  illegal,  ibecouitwill 
diicha^e  him  upon  filing  common  bail.  WuhtaicK 
».  Bmla.  FoiT.  153.  «         " 

Bail  aiote—  Whe  md v  *e.  J   One  of  bail  being  swoin 


An  affidavit  of  tb«  acknowledgnwut  of  bail  ia  pro. 
p«rly  twam  before  a  commiuioiHr  for  the  porpoH  of 
taking  bail.    S.C,  r    r— 


Diam  T.  Kdaurdi,  2  A 

Hiaaektrptr.'}  A  pereon  occupying  a  house  for  i 
limited  period,  for  wliich  he  payj  neither  rent  no 
UK*,  admisiible  to  justify  as  special  bail.  ll"iHiuB, 
I.  Dtthick,  2  Pri.  a. 

DtKTipiim.]  See  Reg.  Gtn.  Trin.  Term,  183) 
ante,  Avfindix  No.  T.  tit.  Bail. 

DewtipUon  of  bail  oiof  hii  place  of  busineii  lul^ 
cient.     tanniT  ».  Kaih,  1  Pri.  400. 
_  A  loo  general  dewhplion  of  bail,  although  a  luffi. 
^nt  gninnd  for  oppoiiDg  the  juiLihcation,  is  not  iii 
iUelf  enough  to  call  upon  ll.e  couit  lo  fix  the  de- 

todaol  MiUl    the  COSll  of  the    OppOli'inn  »'    '11-  <■"■ 

hut  the  conaideration  off "  ' 

la!)  Justify.     Hiclutnlbia 

KMiet  ofb^it.]  Reocisitei  of  n 
b«U  10  abe'iiriuEtiry  at  Uiil  above. 

Seo  Be..  Gill.  frni.  rem,  1831, 

Xunbtr.]  Where  the  sum  iwora  (o  is  large,  the 
oait  will  permit  mare  than  two  bail  lobe  put  in, 
'}*  TaUfI  V.  Kr-iger,  Wightw.  1 10. 
If  more  than  two  petsooi  are  meant  to  be  tendered 
a  large  amoun*,  leave  ihould  be  fint  asked 
^  "0  permit  Ihem  to  justify,  for  the^  nill 
'  -    '-    -      on  motion  merely,  in  the 


Property  abroad  ii  not  a  suflicieal  qualification  to 
justify  «■  hail.      IVhilaick  v.  Vicktnng,  Forr.  138. 

■  jeclion  lo  the  justification  of  bait,  thai  the 
Kill  aic  ijui  in  by  one  clerk  in  Court,  and  the  nolico 
of  justification  and  of  added  bail  given  by  another,  if 
Llie  latter  are  added  by  the  bail  lo  the  sheriff.  Han- 
focfc  V.  Grtic,  I  Y.  &  J,  456. 

Bail  not  allowed  to  justify,  where  the  notice  of  jut- 
lificalion  was  signed  by  a  person  describing  himaelf 
as  Ihe  defendant's  agent,  not  being  an  attorney  of  thii 
Court,  or  a  clerk  io  Cmirl.  IfojlU-,  gent.  v.  RusA- 
tiiri/.gtnl.,  9  Pri.  148. 

Jatlifying  at  rhamben.}  The  Couil  will  now  give 
lime  to  justify  bail  <il  chamlKri.  litll  and  Oihtn  t. 
iSBilen.  11  Pri.  741. 

Jusiificatioo  of  bail  at  chamlieri  in  vacation  wiihonl 
>:onsen(,  beld  not  good  ;  bul  plaintiff  not  objecting  to 
an  application  to  the  Court  u>  permit  such  juttifica- 
ijon,  considered  lanta mount  to  cuuient.  Saaa-i  v.  Toi- 
I'll.  1  Pri.  B. 
See  «tg.  Gtn.  Ut.  Bah.. 

Jiaiifymg  b^  affidavit.']     When  ptnoni  who  vt 

■fieHo  10  be  bail  in  other  actions,  JBtdfy  aa  ball  t^ 

iffidavit,  they  masl  swear  that  Ibey  are  worth  the  anjn 

t,i}uited  beyond  what  will  satisfy  tlidrdebti  and  other 

wdl  be  reserved  till  the     engsgemenls.    Himhaa,  v.  llWirieA,  1  C.  &  J.  ISO. 

^odg«,n,  1 1  Pri.  379.       I      The  affidsvir  ^    ■   -  ■     - 

ofbailnher. 


>.  ITyr.; 


f  tbe  court  . 
M  bo  allowed 
id inaiy  course.  Jjiimi, „. 

Three  bail  admitted  to  justify.  H7iiliricli  v.  Pick- 
■ing.  Forr.  13B. 

fJi>iD  and  uhtn  put  in.J  Where  bail  have  been 
ut  in  by  a  deleodani  and  not  perfected,  the  sheriff'i 
Seer  may  pul  in  and  juitiry  ball  for  his  own  indem- 
ily.     Hnpkia  V.  Psuxk  and  aiiMher.  5  Pii.  55H. 

^dding.'}  Bail  must  be  added  before  (he  two  days 
otice  oTjualificatioa  is  given,  notice  of  adding  and 
latifying  cannot  be  given  at  once.  Am'n.  a  Anit. 
S4.  Uul  see  now  Htg-  Gtn.  Trin.  1831,  antr. 
Bteegjiiunn  af.]  Where  a  recognizance  of  bail  in 
'.  F.  11  put  in  tuil  liete,  the  plaintiff  cannot  have 
n  idvanUge  which  he  would  not  have  had  by  Ibe 
ileaofCP.    rin«iit  T.  BroJv,  I  Anst.  47. 

Fprm  of  rK«iii!oii<r.]  In  Eiche«iuer,  Ibe  form  of 
eoBuiaooa  of  bail  afitr  judgmeni,  and  befirt  it- 
ndanl  hai  been  charged  in  execulion.  ii  to  render  lo 
«  piiun  of  the  Fleet,  en  or  hifort  the  4lh  day  of  ihe 
»!  following  teim.  BiHloiiiliu  v.  MtdhunI  and 
JUtitr.  M'Cle.  310. 

And  in  a  case  where  that  condiliou  had  not  been  com- 
ied  with,  Ibe  Court  lefuied  an  application  made  with 
a  view  of  relieving  the  bait,  to  amend  the  record  of 
■  KCogoiiancB  entered  in  tbe  above  form,  on  affidavit 
atil  had  bean  taken  in  adilTereut  form  ;  vii.  to  nnder 
•netally).  Bni  the  bul  were  thereby  noipivcluded 
■m  obtaining  relief  by  a  difleient  application.  S.  C. 
JuHi/jfing  in  /Hnrni.]  It  »  sufficient  if  bail  sviear 
St  ibey  ate  worth  tbe  amount  required  after  pay- 
iDl  of  all  their jicif  debu.    ^nxn.  2  Y.  &  J.  101. 


Tlie  affidavit  by  bail  in  the  country  of  competency 
o  justify,  should  state  Ibem  to  be  worth  double  iha 
sum  sworn  to,  oi 
.Vtnrnr,  Admii ' 
12  Pri.  393. 
If  it  have  the  words  "just  debts,"  iiwillbecc 


But  time  will  be  given,  i 
tber  affidavit.    S.C. 
A  bail  by  affidai 


such  s  cue,  to  frame  ai 


bail  by  al 


ejected  on  affidavit  that  he  had 
ir-due,  no  reason  for  so  dmng 
<.^ing  lUied  on  his  behalf.    Cnm  t.  K'iJItsiM,  I  Tyr. 
531.  ^ 

If  il  appear  from  tbe  affidavit  to  oppose  the  jnillGct- 
liim  of  hail,  that  the  person  oflering  himaelf  for  that 
purpose  has  ceased  to  be  actually  a  housekeeper, 
iillhougli  he  occupied  a  house  when  ha  lignad 
ttiu  bail-piece,  and  is  about  to  occupy  anothor, 
ho  ii  not  admissible.  WiaU  and  OiWi  v.  tfild, 
[■2  Pri.  770. 

Bail  (by  affidavit)  rejected,  because  the  name  ol 
eai:h  deponent  was  not  inserted  in  the  jurat  of  the  affi- 
davit. IIWIiNgi  and  Anoihtr  v.  Manii,  1 1  Pri.  609. 
A  defendant  usually  residing  in  the  country,  ar- 
retted in  London  in  a  town  causa,  may  justify  bail  bv 
affidavit.     Whiu  v.  Thoma,,  S  Pri.  13. 

An  affidavit  of  instificilioB  of  bail,  in  the  jural  of 
»  hich  it  was  slated  lo  have  been  "  sworn  at  Beverley," 
(omiiting  Ihe  county)  rejected.  Bond  ».  SMitr,  7 
PrJ.  662. 

The  affidavit  of  justification  of  coonliy  bail,  ought  to 
i«!  taken  before  the  bail  remmiMinntr,  and  the  affidavit 
1 1  .opiion  before  a  rBiiimiiiian*r_fer  loAiiig  aj" 
r)i.'  baron  to  whom  the  bail  shall  be  t 
\j(«m'iBail,  M'Cl.fc  Y.  149. 

Cofli  nf  apporiiiim.]  By  pndica  of  Eicbeqner,  th« 
|il:tintiff  is  entidcd  to  coala  upon  ihe  second  nolice  of 
jiibtificalion,  if  a  brief  has  been  delivered  lo  counsel  to 
cippose  the  bail  on  the  fint  notice.  Sarrmov.  tfUte- 
AW,  2V.5IJ.2. 

The  costs  of  one  mecenfnl  opponlion  lo  bail  (SI.) 
mull  be  paid  before  other  bail  can  justify,  Smiik  t, 
Corjwr,  a  PiiMMr,  1  Ijr.  378. 


f.<{ot 
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RtNiltr.]  SnnciMlai  of  ths  priiicipal  bjr  tail  below 
•fteibiil  ftbove  pul  in.  but  nut  forfeiud,  thau|{h  baton 
Msignni^nt  of  the  bail-boad,  doet  not  diichuve  the 
bul  to  tha  (herifr  after  (be  relum  of  the  wiit.  futntt 
V.  Il'hrady,  I  Pri.  362. 

A  delsndant  maj  be  rendered  during  tbe  whole  of 
the  day  on  which  llie  rule  to  bring  in  the  body  expirei. 
Tht  King  V.  Tht  Shrriffi  if  Lmdgn,  in  s  cue  of 
ParUtl  1.  BarMtt,  I  Pri.  338. 

The  render  ia  not  complete  or  eSeclutI  lill  nolice 
tened.     S.  C. 

The  Court  will  >el  nide  an  attachment  agaiosl  tbe 
sheriff  on  payment  of  coaii,  if  llie  defendant  has  been 
lenilereil  on  the  evening  of  the  laM  day  of  the  rule, 
-    >     -■■--^  1^  given  next  morning.    S.  C< 


itenrefora  miidem 
M'Clo.  252. 

'   Where  the  defendinl  put  in  bail  and  pleaded  i 
■bitemctit,   but   afterwaidi  eiceptioa   having  be( 


al  the  buil,    and    t 


>  wai   well  pleaded. 


Where  a  defendant,  who  had  been  arreited  and  de- 
livered to  bail  in  ■  civil  action  cammanced  in  (he  Ei- 
chequer,  war  conHned  in  a  county  gaol,  under  lentence 
ux  of  months'  iniprisonment  by  a  criminal  court,  fora 
iniideineannut  of  which  he  had  been  lince  convicted, 
ihia  Court,  nn  motion  on  the  part  of  hii  bail,  en- 
larged the  lime  roirenJeting  their  principal  until  with- 
in ■  given  period  Biter  the  expiiation  of  hii  imprison- 
ment.    Atkmarr  T.  FIrlcher,  13  Pri.  523. 

The  Couit  made  absolute  a  rule  granted  to  shei 
cause  wby  that  should  not  be  done,  on  payment  ( 


is  brought  before  the 
T.  CAnlAun,  Wighlw.  79. 

Where  peis:ins  who  had  becotne  liail  for  a  defcml- 
aot  surrendered  tu  pnMin  in  discharge  of  his  liail  in  Ihe 
aition,  by  eEileiing  mlothe  Uiual  reeogciia  nee  required 

rendering  the  twdy  of  the  principal  on  or  befote  t 
4th  day  of  the  nest  term,  or  then  bodies,  lands,  and 
goods  should  be  liable  to  vithf^  ttie  Cfndemnction, 
had  not  rendereii  the  pany  withra  the  time,  on  the 
ground  that  the  defendant  Itaving  in  the  mean  while 
obtained  his  rertilicate  under  the  bankrupt  act  (which, 
though  signed  by  the  rommisuoners,  was  not,  for  want 
of  the  cham^lloi's  nllowaive  and  signilure,  lulhcieni 

laih       _  __.    _.,_  .. 

which  the  dcfendsot  should  have  been  rendeied  by  the 
bail)  :  the  Court  held,  that  ss  it  was  now  the  modern 
Cours*  of  practice  to  indulge  bail  to  the  action,  if  Ihey 
hare  acted  bomi  Jidt,  they  might,  in  a  case  of  such 
dicnniMBnces,  on  the  seme  principle. extend  the  same 
indulgence  to  persons  becoming  bail  a^er  judgment 
for  a  defendant  in  custody ;  and  ibetefore,  granted 
an  application  oo  tbe  part  of  the  bail  (or  slaying  all 
pronedinga  in  an  action  brooght  against  them  on 
their  recogniunce,  founded  on  their  not  having  ren- 
dered tbe  defendant  according  to  the  terms  of  their 
aigement,  and  for  entering  an  aonerrlur  on  the 
-piece,  on  pa^rment  of  the  coita  of  the  action,  and 
of  the  appll" 
•'  Itis 


MMiir^  and  AtutliMr.UPii.  709.    S.C.  N'O. 

If  an  action  b«  brought  in  this  Conrt  apiul  M, 
upon  their  lecDgninnce  of  bail  entered  into  is  Ihi 
Kinjj's  Bench,  they  must  nnder  tbeir  principal  si  if 
■'iv  lecogniiaDce  had  been  takeo  in  ihisConrt.  IXt- 
n.v.  T^iflor,  lY.  ilJ.lS. 
The  bail  have  only  lour  daya  to  render  tbeit  priad- 
i\  by  the  pnctim  of  this  Court,  after  tbe  ictirg  gf 
--■    -•■'----'    ther«  b«  not  w   many  dap  re. 


Lining  in 


I.  S.C. 


In  proceeding  by  BubpfEna  against  bail  on  the  nura 
of  ni.  u.  in  this  Court,  the  bail  hsTe  only  bui  dijt 
aflGi  tbe  return  of  the  writ,  in  which  to  render  liai 
piiucipal.      Il'aring  v-  Jtri-u,  5  Pri.  171, 

^\'hete  the  writ  was  returnable  on  tbe  last  daycf 
term,  and  the  bail  had  been  unable  to  render  the  de- 
fcndint,  from  the  dangerous  slate  of  his  heslth.  wilbia 
iht  fiHiT  dap,  the  Court  refused,  on  their  spplicalioB, 
.illi:r  the  eipiiation  of  the  four  days,  to  allow  tbea  U 
itniierlhepiincipal  on  that  ground,  in  coandentioo  of 
iliG  shortness  of  the  time  allowed  by  that  psitinlir 
ninde  of  proceeding,  as  abridging  the  usual  tims  al- 
lowed in  the  other  Courts,  and  even  in  this  Cooit,  bj 
111  ordinary  proceta  of  niiD  ninui.  QuKie,  if  the  bji- 
iitication  had  been  nude  before  the  einiatiDn  gf  Ibe 


:el     S.C. 


iigsagainst  bail,  a  writ  of  eimbiB  allowed,  U 
ipplication  lolheCourt,  willb«Ki**n  ihenDcliMM 
.u minder  the  principal,  aFlerjadgtDeDtaffimcdn  Biil 
>(  error  non-proued.  as  tbey  would  have  had  al  tt 
rime  the  writ  of  error  wai  illowed,  and  in  (be  BMn 
mie  tliu  proceedings  agsinit  the  bail  will  be  M^. 
\  rid  that  aoplicatioD  wilt  be  Kranted,  when  IlK  wra  of 
■nor  wasaJlowed  two  days  after  tbe  nliira  of  lb*  mtp. 
Ill  rap.  against  the  bail,  and  tbe  motion  notmsileli'I 
ite  days  after  (the  fMiith  day  bnng  Sunday).  Bn- 
iffl  v.Fm-aUr,  2Pri.296. 
ISail  in  (rrar.l  Bail  in  error  it  not  neotsnry  ifsa 
id2C.).  c.  4.  9.4.  in  debt  on  b» 


i:andilioned  for  reinvesting  itock,  and  paying  tbe  din- 
denda  in  the  mean  time.  GHIiHgham  v.  1"  ' 
Myn,  M'Cl.  StY.U7. 


'.  Vabn 


of  the  bail-bond.     B^bb  v.  Barter,  Anst-274- 


Sut.  4  Ann.  c.  16.  does  not  aflect  the  action  tail 
Imil-bnnd.  when  brought  by  the  sheriff,  and  bt  nq 
sue  on  it  in  any  court,  and  is  Dot  restricted  lo  Ihit 
in  nhicli  the  original  action  was  hroughT ;  am)  d>iit- 
fore  on  a  general  demurrer  to  an  action  by  tbe  liimf 
un  a  bail-bond  forfeited,  oo  the  ground  that  Iheicm 
on  Ike  bond  appeared  by  the  declaration  to  hart  hn 
brought  in  a  difietent  court  from  that  out  of  wWb 
the  original  proeen  isiued,  the  court  gave  jodgnKi 
fpr  llie  plaintiff.   yarliev.OgdtnaniianMher,i¥ii.\:t- 

ilatiing  prorreJiiigi  on.  —  CaHctUing  J[f-]  A  tial 
h  not'lost  unless  judgment  of  the  term  is  lost  bjdr- 
fcnitint'i  delaying  to  put  in  and  perfect  bail  ia  ^ 
lime,  Proceediogs  on  a  bail-bond  woe  sujtd  Ar 
bail  put  in  and  justified  on  the  usual  taim  wikai 
lilt  bail-bond  ilaading  as  •  security,  when  tbceni 
bring  returnable  the  last  da^of  om  tern,  tki  Em! 
might  have  been  in  the  first  iitting;a  in  the  neil.U 
li^il  been  put  in  in  due  time.   BtBais  t.  A'Ktgil,  I  Tn, 

ill 

abr 
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bond*  anlcM  apon  Um  tenni  of  its  standing  u  a  secu- 
rity.    FiUU  Y.Stabb,  1  Y.^  J.  373. 

Where  an  opportanity  of  going  to  trial  has  not  been 
lost,  or  if  judgnent  could  not  have  been  obtained  be- 
fore the  term  in  which  the  motion  be  made,  the  court 
will  not  reonire  it  to  be  made  part  of  the  order  for  stay- 
ing imoeedings,  that  the  bad-bond  shall  stand  as  a 
security :  SemMe  alitevt  if  a  trial  have  been  lost. 
Standen  v.  Blackip,  13  Pri.  114. 

The  conrt  will  stay  proceedings  on  an  assignment 
of  t  bail-bond,  the  (tefendant  having  since  perfected 
bail  on  motion,  without  tender  of  payment  of  costs,  or 
any  affidavit  of  merits,  or  that  the  application  is  made 
in  ease  of  the  sheriff  ur  bail,  where  a  trial  has  not  been 
lost ;  nor  will  they  in  such  case  order  the  bail-bond  to 
stand  as  a  security  :  requiring  only  that  the  plaintiff 
•hall  be  pot  in  the  same  situation  as  if  bail  had  been 
pat  in  in  time,  and  duly  perfected.  ^earUt  auignee 
mfl%9  Sktrijf  ojLondtm  v.  Hale  andothen,  3  Pri.  52. 

Tberaia  no  rule  of  court  in  Exchequer,  as  in  the  K.B. 
tiMt  a^ication  by  bail  for  a  rule  to  stay  proceedings  on 
«tt  aaigned  bail-bond,  should  be  grounded  on  affidavit, 
that  the  application  is  bond  fide  made  on  behalf  or  in 
ease  of  the  sheriff,  or  on  the  part  of  the  bail,  and 
mt  their  evpence,  for  their  only  indemnity,  and  with- 
out collusion  with  or  indemnity  from  the  original 
defoidant ;  and  a  rule  niti  for  the  above  purpose,  not 
grounded  on  such  an  affidavit,  was  made  absolute. 
Stmmden  v.  JUakie,  13  Pri.  114.     M<CI.  44.  S.  C. 

Bat  an  affidavit  of  that  nature,  and  of  merits,  is  usual 
inprtctioe.  3. C.  And  see  Vrotby  v.  Darw,  1  Tyr. 
4SS«  n. 

The  court  refused  to  order  a  bail-bond,  on  which 
fings  had  been  stayed  by  order  on  perfecting 


prooeedi 
bail,  to 


111,  to  stand  as  a  security,  although  the  plaintiff  had 
Inf  a  trial,  where  the  defendant  had  previously  made 
an  offer  to  the  plaintiff  af^er  assignment  of  the  bail- 
bond,  and  proceedings  had  in  consequence  of  not  per- 
foeiing  bail  in  time — to  justify  at  chambers,  to  pay 
the  costs  of  the  proceeding!*  on  the  bond,  to  pleaii 
to  the  declaration,  and  take  short  notice  of  trial  for 
the  next  assises,  to  which  the  plaintiff  refused  to 
consent ;  so  that  he  lost  the  opportunity  of  going  to 
trial  through  his  own  conduct.  A  rule  to  shew  cause 
why  an  order  made  at  chambers,  for  staying  proceed- 
ings, should  not  be  amended,  by  adding  such  terms, 
discharged  with  costs.  W'alkery,  MnjHmder,  8  Pri.  610. 

Where  an  assignment  of  the  bail-bond  is  taken 
after  bail  above  have  been  put  in,  but  not  perfected, 
and  the  plaintiff's  clerk  in  court  has  consented  to  an 
order  for  staying  proceedings  on  the  bail-bond  on 
fNiyment  of  costs,  he  is  not  entitled  to  have  the  secu- 
rity of  the  bail-bond,  because  lie  has  waived  the  right 
which  arise^from  having  lost  a  trial  by  his  own  con- 
duct.     BUfre  v.  Mo/fram,  9  Pri.  535. 

Proceedings  against  bail  below  will  be  stayed  on 
motion  (on  payment  of  costs,)  whcv  the  plaintiff  in 
the  oiiginal  action  has  been  neglectful  in  proceeding 
against  them  on  the  bond  as  early  as  he  might  have 
done,  even  where  a  trial  has  been  lost,  if  there  has  been 
reason  on  the  part  of  the  bail  to  think  that  the  plain- 
tiff did  not  mean  to  proceed  in  the  action ;  such  as  the 
bankruptcy  of  the  defendant.  Ditcheit  v.  TolUtt, 
3  Pri.  257. 

But  the  bail-bond  will  be  ordered  to  stand  as  a 
security,  if  the  bail  have  not  applied  to  stay  the  pro- 
ceedinga  on  the  earliest  opportunity.    S.  C. 

The  plaintiff  may  sue  out  a  quo  minus  af^r  having 
■ned  out  common  process  for  the  same  cause  ;  and  the 
court  will  not  order  the  bail-bond  in  the  second  pro- 
oets  to  be  delivered  up  to  be  cancelled,  because  tnere 
was  only  one  warrant  for  both  processes.  I^ee  v.  Long, 
Wiffhtw.  72. 

Where  a  plaintiff  had  proceeded  on  an  assignment 
•f  -a  bail-twnd  taken  after  the  render  of  the  defend- 
ant who  had  pat  in  bail,  whom  he  had  insufficiently 


deacribed,  so  that  time  wai  nereiiarily  given  for  fur- 
nishing a  better  description,  during  which  intervml 
such  further  description  was  not  given,  nor  was  any 
attempt  afterwards  made  to  justify,  the  court  set  aside 
the  proceedings  on  the  assignment  of  the  bond.  It  is 
not  necessary  in  this  court  to  produce  an  affidavit  in 
support  of  such  an  application,  that  it  is  made  bond 
^de,  and  on  behalf  of  the  bail,  there  being  no  rule  in 
this  court  requiring  such  an  affidavit  to  be  made. 
Costs  ordeied  to  abide  the  event  as  costs  in  the  cause. 
liiehardson  v.  Hodgson,  11  Pri.  633. 

Rule  for  staying  proceedings  on  an  assi^ment  of 
a  bail  bond  which  had  been  obtained  upon  the  appli- 
cation of  one  of  the  bail  stating  by  affidavit  an  en- 
gagement between  himself  and  the  plaintiff  to  absolve 
him  from  his  obligation,  on  payment  of  a  sum  of 
money  at  a  future  day,  on  the  ground  of  a  breach  of 
good  faith  in  proceeding  against  him  before  the  time, 
notwithstanding  the  agreeoMur,  discharged  with  costs, 
upon  a  distinct  denial  (by  affidavit)  of  the  making  the 
agreement  as  stated.  Sweeting  v.  Weaver,  11  Pri. 
7«}4. 

llie  court  will  stay  the  proceedings  against  the  bail» 
where  the  principal  has  rendered,  on  terms.  Standeu 
v.fi/afcte.l3Pri.ll4. 

I'he  Court  will  not  stay  proceedings  upon  a  bail- 
bond,  upon  the  ground  that  the  affidavit  upon  which 
the  l>ail  above  were  rejected  was  founded  on  perjury, 
except  upon  the  usual  terms  of  paying  the  costs  incurr- 
ed by  the  assignment  and  subMquent  proceedings. 
Hobhs  V.  MiUer,  1  Y.  &  J.  403. 

Where  an  attorney  has  become  bail  to  the  sheriff, 
and  the  bail-bond  has  been  assigned,  the*Vourt  will 
upon  the  usual  affidavit  stay  proceedings  upon  the 
bail-boivd  upon  payment  of  costs.  Mann  v.  Nottage 
and  another,  1  Y.  jr  J.  367. 

Where  a  writ  of  ca.  sa.  was  properly  indorsed,  and 
lodged,  and  had  remained  the  full  time  on  the  file  of 
the  Sheriff  of  Middlesex^  office,  but  there  was  noentiy 
in  the  public  book  except  of  the  day  of  its  return, 
the  Court  refused  to  set  aside  the  proceedings  against 
the  bail,  no  inquiry  having  been  made  at  the  office  on 
their  part,  during  the  four  days  preceding  the  return, 
and  it  being  sworn  (although  not  by  any  person  in 
the  office)  that  if  inquiry  hwA  been  made,  verbal  in- 
formation would  have  been  given  that  the  writ  was 
lodged.  Smith  and  others  v,  Paikgr  and  another, 
M-Cl.  &  Y.  483. 

Where  a  rule  to  plead  to  an  alias  sei,fa.  was  given 
for  the  3d  instead  of  the  8th  of  Feb.,  but  judgment 
against  the  bail  was  not  signed  till  the  19th,  the  court, 
considering  this  a  clerical  error,  sustained  the  proceed- 
ings.    (II ullock,  B.  dissenting.)    S.  C. 

Proceedings  stayed  in  an  action  against  bail»  who 
had  neglected  to  render  their  principal,  a  certificated 
bankrupt ;  and  an  exoneretur  orderect  to  be  entered  on 
the  bail  piece,  on  payment  of  the  costs  of  the  action 
and  of  the  application ;  althoueh  the  recognizance 
had  been  entered  into  for  his  discharge  nut  of  custody 
after  final  judgment ;  and  the  certificate  had  not  been 
allowed  by  the  Lord  Chancellor  till  after  the  time 
conditioned  for  making  the  render.  Bottomleu  v. 
MedhurU  and  aitother,  M'Cl.  399.  S.  C.  13  Pri. 
709. 

Misnomer  of  a  defendant  held  to  bail,  no  ground 
for  cancelling  the  bail-bond,  but  roust  be  pleaded  in 
abatement.    Stoekdale  v.  Blenkin,  1  Pri.  277. 

The  court  refused  to  order  a  bail-bond  given  by  a 
debtor,  who  had  been  arrested  at  the  suit  of  a  credi- 
tor, on  whose  petition  a  commisnon  of  bankrupt  had 
been  sued  out  against  the  defendant,  pending  a  peti- 
tion presented  to  the  chancellor  praying  to  be  dis- 
charged from  the  arrest,  to  be  given  up  to  be  can- 
celled ;  but  they  granted  the  defendant  two  days  time 
after  the  petition  should  be  beard  to  give  notice  of 
hail.     Wise  and  athen  v.  Prowte,  9  Pri.  391 . 
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Where  an  assignment  of  t  bail-bond  had  been  four  days  allowed  to  the  bail  to  sarrender  the  pno- 

taken  on  30th  Jan.  for  want  of  giving  notice  on  the  dpal.    Edirardt  v.Jamnon,  Forrest,  35. 
29th,  of  putting  in  bai],  and  the  pUintiff  had  pro- 
ceeded against  the  defendant's  bail  on  the  bail-bond,  BANKRUPT 
and  served  process  on  the  defendant  and  his  bail,  to           ^ 

wfaicli  they  appeared,  and  pleaded  eomperuit  ad  diem,         Warrant  rf commitment.']   The  warrant  of  comait- 

the  court  made  absolute  a  rule  obtained  by  the  plain-  ment  of  a  bankrupt  for  not  signing  his  exambatioo. 

tiff,  calling  on  the  defendant  in  the  original  action  to  need  not  set  out  the  ezaminalion.      t^ay^n,  B.  div 

shew  cause  why  his  appearance  thereto  should  not  be  sentiente.    In  le  T.  Leak,  a  bankrupt,  3  x .  &  J,  46. 
recorded  as  of  the  day  when  notice  of  bail  being  put        A  warrant  of  commitment  of  a  bankrupt  foe  r^ 

in  was  served  on  tlie  plaintiff's  cleik  in  court ;  not-  signing  an  examination,    concluded  by  oommittia^ 

withstanding  bail  had  been  regularly  put  in,  and  no-  him,  until  he  should  full  answers  make  to  the  satis- 

tice  had  been  given  on  the  30:h,  before  the  bail-bond  faction  of  Uie  commissioners,  and  sign  and  subscribe 

could  have  been  executed  in  point  of  fact.    AUday  v.  his  examination.      Held,  that  the  cooclnsion  was  in- 

George,  9  Pri.  406,  formal,  but  not  defective  in  substance.    S.  C. 

The  defendant  had  become  bail  to  the  sheriff.  The        Ejieeution  in  action  6v0    In  actkm  on  piomiwoty 

bail  put  in  above  did  not  justify  on  the  right  day,  but  note,  plaintiff  became  bankrupt,  the  assignees  gave  the 

two  days  afterwards,  on  further  notice,  appeared,  and  defendant  notice  after  iudgment  not  to  pay  the  ddA 

were  justified  after  opposition,  on  payment  of  costs  recovered  to  any  but  their  order ;  the  attorney  sued 

occasioned  by  their  not  ap|»caring  before.    On  the  outaA. /a.  in  the  name  of  the  bankrupt,  the  note 

same  day  on  which  they  justified,  the  bail-bond  was  having  been  deposited  with  him  since  the  beginning  of 

assigned  to  the  plaintiff,  and  a  writ  was  immediately  the  action  to  secure  a  debt  due  to  him  from  the  ba^k- 

sued  out  against  the  defendant,  and  afterwards  on  rupi ;  a  rule  to  set  aside  the  fi.  fa,  was  discharged, 

the  same  day.  the  rule  for  the  allowance  of  the  bail  ^t*p^  v.  ]Vood,  2  Anst.  577. 

was  served.     On  being  served  with  notice  of  declara-        Affidavit  rf  truth  of  tpedal  plea  of  bankrvftep 

tion,  the  defendant's  clerk  in  court  gave  notice  that  pleaded  puis  darrien  continuance.]     Special  pica  of 

the  proceedings  were  irregular.    The  plaintiff  not-  bankruptcy    and    allowance    of  certificate,   pleaded 

withstanding,  signed  iudgiuent,  and  on  the  16th  of  and  allowed  in  court  on  the  day  the  record  of  a 

June  sued  out  execution,  and  levied  on  the  defend-  judgment  pleaded  in  bar  was  to  be  produced,  to  pre- 

ant'seflPects,  under  a  >fm/ac/a«  returnable  21st  June  vent  judgment  of  failure  of  record.     Held,  that  soch 

(last  day  of  Trinity  term.)    At  the  time  when  she-  plea,  though  setting  forth  particularly  all  the  mattefs 

riff's  bailiff  entered,  there  was  a  person  in  the  house  relating  to  the  bankruptcy,  was  su6iciently  verified  hj 

in  possession  under  a  distress  for  rent,  and  it  being  affidavit  to  belief,  6cc.  that  it  was,  so  far  as  ralaledto 

consideicd  that  the  goods  were  not  of  sufficient  value  the  commission,  proceec^ngs  binder  it,  and  ceitificale, 

to  pay  the  rent,  tbe  execution  was  withdrawn.    A  true  in  substance  and  fact.     It  seems  that  if  the  afi- 

few  hours  before  that  execution  was  withdrawn,  the  davit  had  been  insufficient,  it  would  not  be  amended, 

defendant  was  arrested  on  a  capiat  ad  taiiffaciendttm  Sharp  and  others  v.  W'itham,  M'Cl.  &  Y.  350. 
(2l8tof  June) ;  and  from  that  time  to  the  time  of        Certificate,]    Money   due    upon  a  judgment  for 

this  application,  remained  a  prisoner  charged  in  exe-  mesne  profits  does  not  fall  under  the  protection  of 

cution«  the  plaintiff  in  the  meantime  having  been  paid  a  bankrupt's  certificate,  granted  under  49  G.  3.  c.  121. 

the  original  debt.    On  the  25th  of  November  he  ap«  s.  9.     Moggridge  v.  Davie,  Wightw.  16. 
plied  to  be  discharged  out  of  custody  from  the  exe-        F.ffect  of  certificate  in  discharging  debts.]    A  de- 

cution,  that  satisfaction  might  be  entered  on  the  judg-  fendant  against  whom,  in  an  action  of  tort,  a  verdict 

meut ;  that  the  writ  of  capias  ad  tatii  faciendum  might  has  been  taken,  subject  to  the  award  of  an  arbitratiir, 

set  aside,  and  that  the  plaintiff  should  pay  the  costs :  was  held  to  be  discharged  from  the  debt  by  his  certi- 

held,  that  the  application  was  made  too  late,  (al-  ficate,  obtained  before  the  entering  up  of  jndg;meot. 

though  the  defendant  had  sworn  that  he  did  not  apply  where  he  had  become  bankrupt  between  the  verdict 

eailier  for  want  of  money  to  nay  the  expences)  and  and  the  making  of  the  award ;  nor  could  execution  hi 

that,  independently  of  that  objection,  under  the  cir-  sued  out  on  the  judgment ;  because  the  plaintiff  night 

cumstances,  the  rule  would  not  have  been  made  abso-  have  proved  the  damages  recovered  under  the  cor- 

lute ;  the  Court  saying,  that  not  one  of  the  points  mission  by  production  of  the  record  ;  nor  can  he  sup- 

made  could  be  sustained.    Kdmond,  Assignees  of  the  port  such  execution  for  the  costs.     Beeston  v.  Wki-t, 

Sheriff  of  Surrev  v.  Ross,  9  Pri.  5.  7  Pri.  209. 

Semble,    Where  the  baU  do    not  appear  to  jus-        ^  >;-/'"•  ^""«^  °"  a  judgment  entered  up  undec 

tify  on  the  day  mentioned  in  the  notice.  Wt  on  a  sub-  T\  circumstances,  and  executed,  was  set  a«dc  oa 

sequent  day/  according  to  further  notice,  and  the  ^f.  ^''^'. ""[  t®  t^^Z     I  J?^^^*'*^  «°  ^"°K  ^^ 

plaintiff  on  the  momini  of  that  last  day,  take  an  as-  ^^^°» '»?^"*;,  *»»«  *^*"^-    ^  ^-    ,,  ^^.  i     i  u.  v 
signment  of  the  bail-bSnd,  and  sue  out  process  ;  the        ^.'^TV^  ^TA'i-       ?!'l^  "^^i^    ^  ^ 

proceedings  are  net  premature,  although  the  rule  for  ™P*  r^*>°  ^"  obUmed  his  cerU&ate,  if  he  afierjinirdi 

the  allowance  c4  bail  be  served  on  the  same  day.    It  prom'**  ^  pay  a  creditor  a  debt  due  from  him  befora 

is  not  a  waver  of  the  assignment,  that  the  plaintiff  at-  *»>»  bankruptcy .  revives  the  creditor  s  right  to  roe  Liia 

tended  to  oppose  the  justification  of  bail.  S;  C.  *,"i  *».«  "l^l  ^Jt!!^*^  ®°  ~^*^  promise.    Dre^  ». 

o     , .     I  ^  Jeffenes,  o  Pn.  5ol. 

^mble  also,  a  ciipitfs  ad  satifaciendum  may  besued        if  a  debtor  uho  has  become  bankrupt  and  obtaiaeJ 

out,  and  the  defendant  may  be  arrested  thereon,  be-  hU  certificate,  make  a  promise  afterwards  to  a  creditof, 

fore  the  return  of  a  wnt  of  fieri  facias  previously  exe-  to  pay  him  at  a  future  day  the  deU  which  was  dae  to 

cuted  by  entering  on  the  possession  of  the  defendant's  bim  before  the  bankruptcy,  he  not  only  revives  tbe 

goods,  as  soon  as  the  wnt  of  fieri  facias  is  withdrawn,  debt,  and  thereby  renders  himseU  lUUe  to  be  sued  far 

ir  dunng  tbe  whole  time  of  such  possession  by  the  its  recovejy,  but  may  be  heh)  to  baU  in  an  actioa 

sbenff,  a  person  is  also  in  possession  of  the  same  against  him,  founded  on  the  demand  so  levivedby  tbe 

goods,  under  a  distress  for  rent.    Rule  to  shew  cause  subsequent  promise  ;  for,  as  it  becomea  a  good  debt, 

discharged,  with  cosu.    S.  C.  recoverable  at  law.  it  must  have  all  tbe  incSieato  of  a 

Staying  proeeedingson  bail-bond  after  error  brought.]  legal  debt,  and  all  the  ordinary  modes  of  proccediof 

The  Court  will  stay  proceedmgs  against  bail,  untU  the  to  recover  it  are  open  to  the  creditor.    Bail  bond  givea 

writ  of  error  brought  in  the  original  action  be  deter-  by  defendant  cancelled  accordingly.       BMU»»rt, 

mined,  ti^Giigb  tbe  application  bt  not  made  within  the  Administrator,  ^c.  ?.  Ogle,  8  Pii.  62^ 
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BABON  AND  FEME.  JOINT  DEFEND- 
ANTS. 

SMArFljtMANCEJ    JtlDOHlKT. 

BILLS  AND  NOTES. 
RiiU  te  nmpulf.]  Eichequcr  will  sow  anler  it  lo 
lie  nfarred  to  the  tnuler,  to  compute  principal  and 
interMlOD  ■  promiiiory-DOle,  or  bill  of  eicbaogc.  Sic. 
<u  it  lb«  practice  in  the  other  Count,)  on  matioo. 
B^i  T,  Sltaarl,  *  Pri.  134. 

BILL  OF  EXCEPTIONS. 

A  peny  bringiog  error,  and  ihus  lemoving  itw  le- 

tord  before  he  b»  procured  (he  iodge'i  sell  to  a  bill 

of  exceplioni  tendered  to  him  al  Ine  trial  on  Ihe  reiec- 


lion  of  evideoce,  by  h>  doiog  i 

tioni  ■Iloired  by  the  judge.      Dillea  t.  t'arktr.  III 

error,)  II  Pri,  100. 

Stmbli,  yet  irtheie  had  bcvti  no  waiver,  the  cour 
of  error  cannol  order  a  piily  to  settle  a  bill  of  emp- 
tioni  iti  order  that  it  might  be  u!i]ed  and  appended  ti 
the  treiucript  of  Ihe  record  by  imendment.  S.  C. 

Qncrt,  within  what  lime  u  parly  ought  lo  piocuri 
Ihe  judge's  >e>l  lo  a  bill  of  eictpiiooi !    S.  C 


BOND  TO  THE  CROWN. 

See  Extent. 

Eifttrroiin.]    The  bonili  pna  by  oiasteis  of  vea- 

■ela,  under  26Q.Z.  c.  40.  are  continuing  bouda,  ami 

tematn  in  f^rce  m  long  ai  the  lanie  peraon  ii  mailer  of 

any  other  leue'l.     Ru  v.  Maclmt,  3  Pii.  S09. 

11  ii  not  neceaury,  therefore,  that  a  fieih  bond 
■hould  be  ^tan  ou  every  voyage  made  by  the  vessel 
while  in  bii  charge,  far  the  same  bond  coven  all 
voyage*  made  in  her  by  him,  and  may  be  sued  on  for 
a  breach  of  the  condition]  during  any  one  cr  moie  of 
(hem.    S.C. 

To  ifire  /acini  on  bond  (o  the  crown  for  etuise  du- 
tiee.  Plea  of  paytoeol  afler  day,  but  before  writ 
iiaued,  and  acceptince  by  the  crown  in  salisfaclion, 
held  iniuffident.     llii  v.  F.llh,  1  Pri.  23. 

Stal.  4  Anne,  c.  16.  does  not  in  general  etiend  lo 
Uh  crown.    S.  C. 

FWto  icire  faciB,,  for  breach  of  Iha  condition  of 
iIm  naial  bond  given  not  to  re-land,  where  the  mer- 
chant daimi  drawbacks  on  good)  intended  far  eipor- 
talion,  that  the  defendant  wtt  prevented  frum  sbip^ng 
and  exporting  accordingly,  in  consequence  of  aeiiure 
of  part  of  the  goods  by  revenue  oflicers,  not  answered 
b;  leplication.  that  the  glaia  had  not  been  regularly 
W  ahippad,  or  intended  to  to  be.  nor  agreed  in  quan- 
tity wilh  the  notice  given  ;  imputing  also  »  charge  of 
(raod  in  altempling  to  obtain  allowance  of  the  diaw- 
baclu  for  a  larger  quantity  than  was  actually  shipped, 
«ad  thai  the  glaii  wai  lawfully  leiied  for  hiring  a 
certain  qnantily  of  earthenware  packed  with  it 
— h  repli— -—  '--'-'  "— "■  *  '  ""      '■■ 
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his  privilege.       EUiiu,  lidt  CUrk,  aaj  AKilhtr,  v. 

//arifi,.  Cent..  Sfc.  1  Tyr.  274.  I  C.  it  J.  346.  S.C. 

COMPUTIKO  BV  MASTER. 

The  Court  lefnied  an  application  for  a  rule  to  com- 
pute inlerett  and  cosUon  ■  lum  recovered  by  verdict, 
up  to  a  given  period,  during  which  the  plaintiff  had 
been  delaved,  by  varions  meani,  for  t«o  yean  and  ■ 
half,  made  on  an  affidavit,  stating  circumiuncei  of 
unparalleled  delay  and  vexation,  by  uhich  theplain- 
tiir  waipnt  toineipeiiceincDitBOfupwardiaflOOOf. 
in  an  otdiniry  case  of  an  action  on  bills  of  exchange. 
JatroWv.  Roi«,  BPri.  S82. 

The  Court  granted  an  application,  on  behalf  of  Iha 


principal,  in 
jpon  payrn. 


which 


Alinp  and  Oihiii,  Eieculon, 

I'lii*  Court  will  grant 


309. 


Bnt,  under  a  cove- 
nant in  an  indenture  of  lease.  IVintfitldr.  Cltrtrtn, 
U  Pri.  53. 

Itefeicnce  ordered  to  the  master  to  aiceruin  Ihe 
■nni  doe  for  principal  and  interest  in  an  aeiioD  on  a 
boni,  upon  motion  on  Iha  part  of  the  defcndantii, 
"-'h.  Adminitliatrix,  &c.  v.  Alttpp  andOllitrt,  Eie- 


1,  13  P 


.  a33. 


Money  paid  for  inlereit  on  bond  by  repreuntativc 
of  an  obligor  through  misrepteMolaliop  of  Iho  lenn 


of  the  condition,  which  provided,  that  Iho  property- 

■--  -■■-uld  be  deducted  from  the  inleiut,  of  which, 

ing  ubtaineil  light  of  ihc  bond,  the  eiecutora 


in  demurrer.    Jit.  I 


le  great  K 


Gu.  V.  P«lt.  1  Pri.  387 

CERTIORARI. 

fcr  the  county  of  Carmolftcn,  superseded 
Ml  coort,  and  a  jmKcdtnda  ordered  ;  and  Iba  coita  of 
ibe  day  in  the  Court  of  Great  SeHJona,  and  the  coat* 
of  die  ap^ication  ordered  to  be  paid  by  Iha  defendani. 
Amjt  V,  Emini,  13  Pri.  449. 

CLERK  IN  COURT. 

iVfmbgf.]'  A  clerk  in  Court  in  Exchn^uar  suing 

with  *  penon  not  entitled  lo  excheauer  piiviiege  by 

oyiai  of  privilege,  an  alUxneyof  K.B.,  doea  sol  In* 


Held  lo  have  been  in  ,  _,,_.. 

and  ihat  ihey  were  entitled  lo  be  allowed  it  by  the 
matter  on  such  referenne.    S.  C 

.Hirer,  aa  lo  so  much  of  the  interest  ai  had  been 
paid  by  the  obligor  liimself.     S.  C. 

In  debt  on  judgment  referred  to  mailer  to  coDipala 

sum  due  for  debt  and  coUa,  interest  should  be  allowed 

on  the  whole  debt  due  on  the  judgment.    TAimut  v. 

Uaardi,  3Anil.804.     3ce  2  Anlt.SSS. 

CONCILIUM. 

See  DtHunaiR. 

CONDEMNATION. 

The  Court  will  set  aside  condemnation  of  the  lubjat 

of  aeiiure  after  Ihe  eipiraliun  of  the  uiual  time  of 

fourlwn  dayi  allowed  for  entering  clalmi,  on  uttisfac- 

tory  afGdavil  of  merit!.  la  rt  Ship  LauUa  MargarrlU 

1  Pri.  4B. 

The  Court  will  set  aside  a  condemnation  of  goodi 
seiicd  pauedfor  want  of  claim,  in  order  that  Ibeibfen. 
dani  may  enter  a  claim  under  circiunilaneei,  where 
the  parly  applying  offers  payment  of  Ibe  coals  of  Iba 
~  the  lermsof  his  paying  also  Ibe  coats 

of  the  tern* 

of  making  sheolute  a  rule  lo  shew  cauie.   An.  Gin,  t. 
Catlen.  B  Pri.  66B. 

CONSOLID.ATINU  ACTIONS. 

1'he  Court  will  not  compel  a'parly  lo  coniolidata 
actions  brongh  I  on  two  promissory  Doles,  though  both 
notes  became  due,  and  both  action*  commeDced  in 
the  long  vacation,  and  the  writs  were  relumablaon  \bt 
■ame  day.  L*  Jeuiu  v.  SAtriifen,  Farr.30. 
CONSTABLES. 

The6G.4.  c.  18.  B.6,  merely  puti  waiianis  aat- 
dieued  lo  peace  officers,  in  their  official  character,  on 
itieiame  footing  on  whii:h  wan»i:I*  addreuol  to  th«n 
by  name  itood  previously ;  and  therefore  doci  no* 
Migt,  but  only  aKlA«riMiofliccnU)e<et;ule  Iheliinner. 
A  wlice  otKiion  lo  magiklntae  i*  noi  viiia'ed  by 
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being  in  t)w  fccin  of  •  daEUntioii,  ind 

•mple,  if  il  aip<«iMi  tin  c*dh  of  action  wiiti  loOicient 

cInnKM.  GimiiTt  T.CayiMjiaiuiaiutAtr,M'C:i.  &  Y. 


CONVICTION. 

Ml  ■  Uilule  Turing  an  tha  (u»  of  it 

from  Ibeprovinoiu  of  IheitiiuH  iiul  not  ibewbg  uiv 
oSenco  to  have  bMO  commitled,  ii  bad,  aod,  ihougn 
not  qau^ed,  ill  inrolidity  ma;  be  Uken  advantage  of 
OD  iLe  Ilia]  of  an  action  of  tie^Kiu  for  a  diitreu  Ukea 
nnder  ■  warrant  grounded  on  it,  Givibtrl  v.  Cayuy 
Md  awliin-,  M'Cl.  U  Y.  469. 

COHNWALL,  DUCHY  OF.  See  INTRUSION. 
COSTS. 

or  affidavit!  on  •  mla,  eea  Attid«vit. 

Oh  imniHit]  A  plualiffiuing  ai  asugnoe  of  >a  iniol- 
vealdiiMar,  ii  not  by  analog}  lo  the  case  of  execulon 
uid  admiciitralon  vnlbin  the  eiemptioD  from  33  H.  B. 
C.  IS  ;  bat  if  Doniailed  muil  pay  tba  dafeedant'i 
coala.     AndTBct,  Aa\gnt»  tf  Pun,  v.  Stats,  B  Pn- 

sia. 

Not  will  Iba  court  anipend  the  payment  af  coali 
oa  affidavit  that  the  ptaintilT  hai  not  leceired  laffidenl 
BMeti,  lo  be  paid  fiuiula  nceiilirtnl.      S.  C. 

Daiibtt  caili.]  A  ceitiiicale,  tbal  the  defeodaal 
«aa  chiitttiHanlen,  and  acted  by  viitua  orhii  oflice, 
to  intitle  him  lo  double  coM  under  7  Jac.  1.  c.  5.  need 
not  be  granted  immediately  alter  the  trial  of  the  cauK. 
Tbni  where  ttM  plaintiff  ii  nooauiled,  the  jodge  be- 
fore whom  thecanaawai  tried,  may.  after  an  interval  of 
fonr  yean,  Dpoa  ao  affidavit  that  the  defendant  wbi 
within  the  proriuana  of  7  Jac.  1.  c.  S.  giant  a  cettifi- 
Calelo  entitle  him  to  double  coati.  A'omuiiv.  Dangtr 
mf  cmMk<r,  3Y.&  J.  303. 

Whtn  tht  eraun  it  a  porrj).]  In  lein/aeiai  agalnit 
tbe  connaoT  of  a  recogeinnce  lo  the  crown,  do  coati 
an  lecoverabla  by  defendant  thouEh  be  lucceed  on 
demnimaod  ineina'.  Rtxinaidi^Hollii  t.  Bin^Aam, 
1  Tyr.  262. 

In  a  luil  by  the  crown  on  a  botul  under  the  poil- 
boneact,  the  couit  cannot  nee  coils  againal  the  crown 
though  the  fanner  of  tha  dntui  il  the  i^  party.  Rtiv. 
ConiiH,  I  Anat.SO. 

Far  ijf/'niduni  uniJA-  43  G.  3.  e,  46.  i.  3.]  The 
defendant  wai  held  to  baU  on  an  action  for  351.  lie 
pleaded  in  abatement  aa  to  ISI.  lOi.,  and  the  general 
iiaue  ai  to  the  remainder.  Verdict  for  the  pJaintiff 
for  the  latter  lum.  On  motion  for  cotis  nndet  43  G. 
3.  c.  46. 1. 3,  lupported  by  affidavit  that  the  defend- 
ant believed  the  plaintiff  had  luedoul  bailable  pioceti 
for  the  purpoie  ot  extorting  from  him  the  whole  sum, — 
held  not  a  case  of  maliciout  irreat  wilhia  the  italute. 
JofliMV.  Fmncii.&Fti.  1. 

Where  a  lum  of  nuiney  leu  than  anfficienl  (o  JuitiFy 


It,  paid  into  court  af 
enend  iuue,  had    . . 
ly  the  pliintifT,  held  that 
'■     "f  "  ~    c.  46.    The  c. 


ingbailandp]ea< 


circumitaiice*  diaclosed  by  the  affiJi 
the  lule  without  coati,  illhougli  mavea  wiin  cc 
Heldm  tht  BUCJiarily  nfthtCBia  thai  the  word  " 
cover,"  43  G.3.C.  46,  impliea  611  itrdiel.  Wtavir 
UBotlitr  v.  BirduU,  13  Pii.  734. 

IfiheplaintifTi^eouiof  courta  letaium  thanibal 
for  vrbich  he  haa  oiiginaliy  ptcceeded,  and  below  the 
amount  for  which  a  defendant  may  be  held  lo  bail, 
Held  that,  if  the  plaintiff  give  agoodreaun  for  taking 
it  out.  the  caee  doe*  not  entitle  the  defendant  lo  coat* 
under  43  G.  3.  c.  46.  Plunnn-  and  aiMbr  v.  Anori 
6Fii.  136. 


calling  OQ  dM  plaiBlUf  Id  ihcv  chn 
why,  on  paymenl  of  1  m  cvtan  aad  the  earn,  (M- 
ceedinga  thauld  oolbe  nayed.     ThefdainKITi  igol, 
ifter  taking  lime  to  coniult  ha  cliaat  ia  lb*  canbr, 
itatedtotheBgenl  for  Ihedefendant,  that  Ib^  iolnd- 
*  to  pmceed  for  a  larger  lum,  alter  dedoctii^aaB 
m  the  original  amouni  allowed  to  defendant  t*  be 
■el  otr,  and  coniequenllv  the  tumBon*  covld  aat  It 
proceeded  in,  becauae  die  judge  could  make  no  oadtf 
in  auch  ■  cik.     Edtcanli  v.  Harruni.  II  Pri.S33. 
The  defendint'i  agent  lendend  the  laac  aam,ul 
•tt.  which  were  rcFuacd.     A  declaration  ni  £M, 
and  ^le  general  iiiue  pleaded,  and  the  tlcfendant  piid 
loney  tendered  into  court,  and  obtained  Ifaeionl 
nde  far  that  puipoie.    The  pUiotiff  afieiwari*  tnt 
ibe  money,   so  paid  in,    oat  of  anil,   and  ieT>td 
. ..  order    for    taulion    of  cosU.      Under  thra  cii- 
cnmitancee,  the  defendant  obtained  a  rmlc  to  ik* 
why  the  master  (hould  out  tax  bin  hii  oetl 
■ubsequent  to  the  iuaine   the    iBinitionf,    and  why 
thej  doutd  not  be  sel  off  againrt  the  costt  to  be  al- 
lowed lo  the  plaintiff  berore  the  wminoot.     Bit  the 
court  ullimately  diicherged  the  rule,  icti*  am.  a« 
the  ground  (hat  it  wu  not  uitder  the  mrcaoulaBen 
idol  on  the  practice  of  ttiirHrl — thai  tba  plaiatiff 
Bbewn  enough  lo  raise  a  itrone  picaumpiiDB  ibal 
e  waa  really  due,  wbilal  the  defendant  had  oM 
m  that  more  waa  not  due — that  the  balance  beiag 
It,  was  snfGcienl  reason  (if  any  w«re  recpaired)  far 
going  on  trial — that  the  rale  wai  inconuHenl  wiA 
original  mie — and  that  the  defendant'a  cue  id 
notjuaiifytheBpplicalian.     In  a  proper  case,  bowenr, 
the  court  considered  thai  they  might  interfae,  ii  thi 
macoer  now  required  of  them,  on  a  epecial  tppbcalioB. 
8.C. 

AtlBthmetil  far  naR-pai|i*nt  1^  anil  «  nflaarnr.] 
The  Older  majle,  on  motion  lo  p«y  money  into  nwt, 
thai  the  defendant  shall  pay  the  coats,  is  ireperaiiw 
in  that  mpect  in  thii  court,  and  if  not  paid  when  Mod. 
the  plaintiff  may  have  an  attafhrnenl  against  the  de- 
fendant for  nnn-peyment,  whieb  pniceSB(in  Ibe  £i- 
chequer)  is  final,  in  the  nature  of  en  eiecntion,  aad 
therefore  ia  nut  bailable.  Plummtrandamllurj.S^ 
vagi.  6Pri.  136. 

The  plaintiff  may  however  proceed  to  try  the  catM 
if  the  costs  are  not  paid,  as  ia  hii  only  coune  ia  da 
courtofK.D.    8.C. 

If  Iheallachmenl  isaued  on  the  atlocalur  be  for  am 
than  tlie  eipress  amoaol,  however  email  the  difirrcoct, 
it  ia  an  irregularity,  and  ground  for  obtaining  aa  ik4u 
to  aiiew  cause  why  it  should  not  be  let  aaide.  OnW 
V.  BMep,  13  Pn.  120. 

On  paymtiit  of  mmuu  ints  court.]  Where,  ia  a 
crjuntiy  cause  before  decIantiOD,  the  defendait  taat 
out  a  summons  lo  slay  proceeding!  opon  paymcal  of  1 
aum  leia  than  the  plaindn  demand,  and  can, 
upon  which  no  order  w3s  made;  and  ifae  defea- 
dant  afterwards  paid  Ihat  sum  inio  coott,  whid 
ihe  plaintiff*!  Bgeal,  having  in  the  meantime  caniek- 
ed  nil  principal  in  the  country,  look  out  of  codI. 
Held,  that  the  plaintiff  not  having  been  gnilty  of  fraal 
or  vexation,  woe  entitled  to  costs  up  to  Ibe  time  it 
which  be  took  the  money  out  of  coiut.  Haaentv. 
lUgatt  ond  olfterr,  2  Y.  i  J.  Sfi7. 

lor  net  pTveitding  lo  IruJ.]     SeeJuMiHivr^iiv 

la  qua  trarraiitp.]  On  jndgmenl  for  Rlatcr,  in 
qiiDiHirranla  information  he  11  entitled  tocoM.  Bn 
v.  Amtri/,  Dvm.  Prnc.,  I  AnH.  178. 

Taxafim.']  A  aoliciUff  may  proceed  totaituiMMs 
after  verdict  at  law.  notwilbitanding  an  injuDctica  ki 
slay  execution,  with  a  view  to  commencing  an  adini 
in  his  own  name  for  the  amount,  after  a  final  sMile- 


Oni 


ayj«g 


Nived  with  ptoeeUi  iM  btfotf  dedantion  I 


«  being 
ed,  tool 


MODERN  CASES  IN  EXCHEQUER. 


XXXI 


WBdcvtt  to  fooad  a  modoD  fbr  referring  it  to  the  mas- 
ter to  rtview  hit  taiatioo  of  ootti,  moit  poiot  out  the 
objeetiooahle  charges  spedficallj,  and  itate  the 
gnwiids  of  obiectMm.     DaniMl  v.  Bithop,  13  Pri.  120. 

Aa  affidavit  to  gnNind  aa  order  ntii.  for  the  mas- 
tor  to  review  hn  taxation,  on  account  of  overchar^, 
nast  point  out  the  specific  items  thereof,  and  din- 
tioctly  shew  that  they  are  erroneons.  Daniel  v.  Bishop, 
lf'Cie.61. 

The  court  refused  to  crant  a  ruJe  to  shew  cause  why 
the  matter  should  not  review  his  taxation  of  an  attorney^ 
bill  of  costs  against  h»  client,  where  he  had  allowed 
ohaiges  for  sieoiog  interlocutory  judgments,  which 
irere  sftarwarcu  set  aside  with  costs,  and  for  opposing 
tha  motions  made  for  that  purpose,  objecting  that  the 
party  applving  had  not  shewn  that  the  proceedings 
CDmplained  of  had  been  resorted  to  maUJidt  and  from 
BMrtives  inconsistent  with  a  fair  intention  and  a  due 
regard  to  the  interests  of  the  client.  Lloifd  v.  Crutch- 
fey  ,  Lloyd  v.  Powell,  13  Pri.  '211. 

It  b  not  necessary  that  a  party  applying  for  an 
order  upon  the  master  to  review  his  taxation  of  costs, 
aboold  first  pay  into  court  the  amount  of  the  items  in 
the  bill  of  costs  to  which  no  objection  has  been  made. 
A  charge  for  a  document  tendered,  but  not  recieved 
in  evidence,  cannot  be  supported.  BagnuU  v.  Under- 
wood, 1 1  Pri.  510. 

The  charges  allowed  for  the  attendance  and  expen- 
ses of  vritnesaes,  must  depend  on  the  circumstances  of 
the  case.  It  is  not  because  some  of  those  who  have 
been  subpoenaed  are  not  examined,  that  they  are  not 
to  be  allowed  for  in  taxing  costs.    8.  C. 

Where  a  submission  to  arbitration  in  a  cause  in  the 
Eschequer,  is  made  a  rule  of  K.I).,  and  by  the  award 
tiw  costs  are  to  be  taxed  by  the  master  of  the  Exche- 
aaer,  the  court  has  no  jurisdiction  to  direct  a  review  of 
the  taxation.     Chavman  v.  Lan$down,  I  Anst.  273. 

In  error  in  the  Honu  of  Lords.']  If  a  judgment  is 
entered  vrithoot  costs  in  K.D.,  where  costs  ought  to 
have  been  given,  it  can  only  be  amended  in  the  same 
term.  So  in  Dom.  Proe,  no  amendment  can  be  in 
■nch  a  case  after  the  Session.  Rex  v.  Amery,  1  Anst. 
178. 

COUNSEL. 

indorsemont  on  brief's  tf,]  To  support  an  action 
against  a  party,  founded  on  an  undertaking  (entered 
into  by  him  after  having  appeared  and  pleaded  to  an  in- 
dictment for  an  assault)  to  do  an  act  in  consideration 
of  the  prosecutor  consentiog  to  a  nominal  fine  only 
being  imposed  on  biro — the  indorsement  to  that  eflfect 
of  the  terms  of  the  agieement  between  the  parties  on 
the  briefs  signed  by  the  counsel  on  both  sides,  was 
held  at  niti  prius  not  sufficieot  to  be  left  to  the  jury 
without  proving  the  assent  of  the  defendant ;  and  a 
nonsuit  was  directed  on  that  ffround,  which  the  court 
refused  to  set  aside.  Elworthy  and  another  v.  Bird, 
13  Pri.  222. 

Semble,  that  if  the  counsel  for  a  plauntiff  do  not 
mean  to  submit  to  be  nonsuited,  they  should  intimate 
their  dissent  to  the  learned  judge,  on  his  expressing 
himself  of  opinion  that  the  plaintiff  ought  to  be  call- 
ed.   S.  C. 

COURTS  OF  EQUITY. 

A  court  of  equity  may  decide  conclusively  in  the 
first  instence,  on  all  cases  brought  to  a  hearing,  with- 
ent  directing  an  issue  to  be  uwd,  except  in  the  cases 
of  ■  bill  by  a  heir  at  law  and  a  rector.  The  direction 
of  an  issne  by  the  court  of  e(|uit]r  is  in  ite  discretion, 
and  ito  object  being  solely  to  insdtote  further  inqniiv, 
merely  for  the  better  information  of  the  court  itself, 
tbeoraerforthe  trial  of  an  issue  is  ex  meromatu.  So, 
elso,  it  is  equally  in  the  discretion  of  a  coart  of 
equity  to  grant  or  refuse  a  new  trial  of  an  issue  di- 
leeted  to  be  tried  at  law,  for  the  issoe  having  been 
<Maginally  directed  merely  to  lasisfy  the  conaciance  of 


the  ooort  on  facte  material  to  the  equity  ef  the  case,  it 
may  order  evidence  to  be  received,  although  not  di- 
rectly admissible  on  other  trials  at  law,  and  it  will 
send  the  issue  down  as  often  as  the  result  is  not  satis- 
factory ;  or,  if  satisfied  that  the  finding  of  the  jury  is 
agreeable  to  the  equity  of  the  case,  it  will  not  order  a 
new  trial,  on  the  ground  that  inadmissible  evi- 
dence (strictly  so  called)  had  been  received  below. 
Wood,  B,  dissentiente.  Ancient  entries  made  by  the 
monks  of  an  abbey,  relating  to  an  endowment  by 
them  of  a  vicarage  (whether  periiect  or  not),  are 
good  evidence  (quantum  lateant)  of  their  subject- 
matter  :  although  such  entries  be  mixed  with  extrane* 
ous  memoranda,  and  the  book  be  not  confined  or  ap- 
propriated to  subjects  ejutdem  generis,  and  being  ad- 
mitted, they  may  be  read  throughout,  for  the  purpofe 
of  proving  any  thing  which  is  material  to  the  issue, 
provided  it  is  relevant,  althoug[h  it  eo  to  efifect  third 
persons  who  were  not  privy  to  it,  and  could  have  had 
no  cognizance  of  the  matters  to  which  it  relates, — 
Wood,  Baron,  disseiitiente.  Such  a  book  held  to 
have  been  found  in  the  proper  custody,  to  make  it  evi- 
dence where  it  is  in  the  possession  of  an  owner  who 
is  so  far  connected  with  the  abbey  as  to  be  possessed 
of  some  part  of  the  former  estates  of  the  monastery, 
although  no  part  of  such  estete  be  situated  in  the 
parit»h  in  which  the  question  between  the  parties  to 
the  suit  arises.  The  objection  of  res  inter  alios  acta 
not  applicable  to  such  entries,  and  books,  when  ofler- 
ed  to  furnish  a  counter  presumption,  in  order  to  re- 
but a  presumption  raised  by  the  other  side.  Mullen 
V.  Michel,  2  Pn.299. 

COURTS  OF  REQUESTS. 

One  of  the  original  ofHcers  of  the  exchequer  may 
sue  jointly  with  an  unprivileged  person  by  cajnas  of 
privilege  without  losing  such  privilege,  and  is,  there- 
fore intitled  to  coste  on  recovenng  less  than  5/.  against 
an  attorney  of  K.  B.  resident  m  London,  notwith- 
standing 39  G.  3.  c.  civ.  s.  10.  (London  court  of  re- 
queste  act.)  Elkins  and  another  v.  Harding,  I  Tyr. 
274. 

In  an  action  in  the  Exchequer  for  work  done, 
asainst  a  defendant  residing  in  the  Isle  of  Wight, 
wnere  the  verdict  was  taken  by  consent  for  5i.  the 
sum  sued  for  being  upwards  of  61. :  held,  that  under 
the  local  act  for  tw  summary  recovery  of  small  debta 
in  that  island,  the  plaintiff  was  not  entitled  to  coete  • 
Oakes  V.  Albin,  13  Pri.  793. 

The  court  will  not,  on  a  motion  to  enter  a  sugges- 
tion on  the  roll,  receive  the  facto  from  aflfidavito,  but 
will  require  the  judge's  report    S.  C. 

A  person  resident  within  the  jurisdiction  of  the  hie 
of  Wight  court  of  requesto,  and  owing  a  sum  of  51, 
on  the  balance  of  an  account,  is  privileged  to  be  sued 
for  the  debt  in  that  court ;  and,  therefore,  if  a  creditor 
proceed,  and  recover  a  verdict  to  that  amount  in  a 
superior  court,  the  defendant  is  entitled  to  have  a 
suggestion  entered  on  the  roll  to  deprive  him  of  costo, 
pursuant  to  the  46  O.  3.  c.  66.  s.  11.  17.  40.,  not- 
withstanding that  the  contract  was  made  elsewhere ; 
and  althoueh  the  plaintiff  waa  ignorant  that  the  de- 
fendant resided  within  the  jurisdiction,  and  claimed  a 
larger  sum.  Oakesv.Albin,  M'Clel.  582.  13  Pri. 
793.    S.C. 

Where  a  rule  nisi  for  entering  inch  a  saggestion 
has  been  obtained  on  affidavit,  and  affidaviu  have 
been  made  on  the  other  side,  and  used  in  shewing 
cause,  fresh  efiklavito  for  the  purpose  of  controverting 
the  stotemente  of  the  latter  cannot  be  read  in  support 
of  the  rule.    S.C. 

If  the  plaintiff  rocover  lets  than  5i.  in  an  action 
brought  in  London,  where  the  original  debt  has  been 
reduced  by  payment,  and  not  by  set-off,  the  defendant 
will  be  permitted,  on  motion,  to  enter  s  sag^tion  on 
the  roll,  under  the  Loodoa  eourt  of  comcmoe  act. 
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in  Older  to  hax  bucwti  tlkwtd.     Catkt.JtlmuH, 
3  Pri.  19. 

CROWN  PEACTICE. 
TVwI.l    A  dereailinl  who  h»  been  irretted  on  ■ 

tend  iDlo  I  recogniuDM  of  tmil  to  xjipear  aod  an- 
■wer,  cumot  more  to  diichaixB  inrh.recoGiniiiaca  od 
the  ETonnd  of  tbe  Alloniey  General  not  Raring  prO' 
ceaded  to  trid  accordiDg  lo  oolice  till  after  thiES  clear 
tenni  (eicloiivelyl  have  elapwd  not  after  iuue 
joined,  but  after  the  time  Ibr  which  notice  of  trial 
had  been  given.  Thui,  a  defendant  •ireiled  in 
Mkhaelmai  term,  hannj;  grvCD  bail  in  December, 
tad  pleaded  in  Hilary  (enn,  and  received  notice  of 
trial  Ah  the  nibieqaMit  liltinn,  cini 
•ftcrMichaelmailenn.    Atl.Gtn.  v.B 


v.Aear,  6Pri.B9, 


CROWN  LANDS, 


Salt.].  An  applicalioa  for  the  lale  of  landi  noder 
(he  350.  3.  c.  3S.  need  not  be  made  penoniliit  by 
tbe  AuoiMy  GeDeral.    JIu  v.  BvMtg,  1  V.  &  J. 


DAMAGES. 
Sec  Ihtihut. 


il  part 


a  ibe  ball 

him,  and  which  bad  remained  for  ■  cooiidenblc  lime 
nopaid.  Affidavili  of  jurymeQ  maf  be  lecBVed  On 
■D  applicatioii  for  letting  aaide  their  inquisition  on  the 

iironnd  of  (tieir  having  allowed  ioterett,  where  tbe 
act*  were  a*  ibore  ilateil,  and  formed  the  subject- 
matter  of  Iha  aSditvit.  3rt/i9n  •.  Hauuard,  9  Pri. 
134. 

ExeoriDf.]  2001.  damages  were  given  by  a  jury 
on  a  writ  of  inquiry  for  en  asisult  in  menacing  the 
plaintiff  with  a  whip,  and  snatching  away  hii  itick 
Mid  up  ID  hit  defence,  and  throwing  it  away  —  a  new 
trial  waa  gnoled  for  etceuivu  damages.  Ceidimiih 
T.  Lord  Stjioa,  3  Anst.SOS. 


DEATH. 


$«e  ExicuTii 


DECLARATION. 

Nvlin  afA  In  an  action  of  simple  coalrut  against 
A,  and  B.  the  service  of  a  notice  of  declaration  on 
A-  before  an  appearance  ii  entered  for  U.  ii  a  nullity, 
and  A,  need  not  notice  the  irregularity  till  judgment 
il  signed  against  him.  Ballaalyne  *.  Ralph 
anathir,  Fon,  31. 

The  writ  was  retumaUe  the  6th  Nor.  '•  On  or 
about  Ibe  lat,"  the  ptainliS's  sttor  ney  khi  bis  agents 
who  were  also  aoliciton  for  the  defendant,  a  not- — '' 
declinlion  bang  filed,  to  be  aerred  ;  lod  "  i 
■bonl  tbe  6lh,"  received  a  letter  from  them,  atadng 
dut  the  defendant  had  been  aerred.  A  plea  la  abate- 
ment waa  delirered  on  Ibe  13th.  Inlerlocatory  indg. 
meni  ugned  as  for  want  of  a  plea,  was  sat  asido  fer 
irregolari^,  withont  coals.    Xirty  v,  Huki,  M'Clel. 

Where  process  was  served  on  ■  dehndani,  in  an 
action  of  tiesnaii,  to  In  a  right,  and  Ibe  person  serv- 
ing il  having  left  bini  lor  a  lew  minutes,  remaJning  in 


sight  during  Ibe  iotenl,  iMomJ  and  dJiwsrf  wf 
tin  of  a  deelamliim  hanng  beea  Ued  coadhisBtfy. 
and  an  inlerlocatory  jnd^taeDi  mt  Hgned  hrwaatsl 
a  plen,  the  court  set  aside  tbe  jadsMnt  oa  ■»!>■, 
on  tbe  terms  of  Ibe  defeodaal  payiog  Oa  enMs  ef  Ike 
asplicalion.  Qu.  Whether  aemce  of  oolica  efds- 
claration  filed  dt  ttne  cue  on  tbe  same  di;,  •ndwidsi 
a  sheet  lime  after  senice  of  process,  be  soScieot.  At 
Iljaifar  and  Burgmti  if  Derba  r.  IVhitUn,  B  Pii. 
6S(J. 

The  rale  M.  60.  G.  3.  by  which  "  it  is  orisnd, 
that  in  ill  caia  wherein  the  [daintiff,  by  ihe  pnaeM 
practice  of  (he  court,  would  be  entitled  to  sign  jtif- 
incut  for  want  of  «  plea,  when  the  daelaranoa  had 
been  delirered  or  filed,  and  notice  thereof  givea,  loB 
iliyi  eicluiirely  before  Ihe  end  of  tbe  term  in  whiift 
ilie  process  is  returnable,  the  pUinliiT  ihall,  fna  aad 
alter  Ihafirst  day  of  next  Easter  term,  be  allibo^te 
sign  iueh  jadgtaeal,  provided  the  dedaiatioo  be  de- 
lirered or  filed,  and  notice  thereof  gimn  two  days  ex- 
clusively before  the  end  of  Ihe  term  within  which  the 
process  is  returnable,  (a  rale  to  j^ead  having  beei 
(laly  entered)  doe*  not  eilend  to  filiDg  declamtwas  dt 
',ini  tut.  so  u  to  entitle  Ihe  pUiatiff  lo  a  plea  al  the 
icim,  on  writ*  rettimahle  two  daji  exckuTel}  bcfae 
llioendof  the  term.    Koekj.Soalhall,  M'Ctel.6». 

Service  of  notice  of  declintioo  on  tha  tetma-diy, 
bj  a  person  going  away,  and  rclnniing  a  bw  miialB 
after  service  of  tbe  wrtl :  held  not  irregnlir.     S.C. 

f  iJiiie.]     In  exchequer  the  original  draft  is  Ski, 

■■' '-" '  -I  each  party.     SmUk  r.  BMOr- 


.114;  b 


r.  G«. 


firlillin^.]  Il  is  not  a  ground  ci  error  to  eolnls 
(lie  declaration  of  Michaelmas  term  genarally,  aad  te 
»<er  therein  ihat  the  cause  of  action  accrsed  on  lbs 
13th  Nor.  in  iba  same  year.  RusCou  r,  Ostus, 
M'Clel.  &  Y.  303. 

The  rale  of  court,  H.T-  60  G.  3-  and  1  G.4. 
authoriiing  plainliA  to  vgn  Judgment  fin  wail  of 
pica,  wbcK  the  declaration  is  filed  and  iralice  gina 
tiro  days  before  the  end  of  Ibe  term,  in  which  Ae 
v^rit  il  returnable,  does  not  il^ly  to  cues  wbcie  ia 
process  ia  retuicable  un  tbe  last  return. 

Qu.  Whether  notice  of  declaratioQ  iff  i<iu  arm 
ti9  regulaily  seived  on  the  day  on  which  Ibe  pnxeH 
b^  served,  and  the  writ  relumable  1  Neek  v.  Smlkd, 
13  Pti.800. 

Sembit,  that  if  it  may,  it  is  good  service,  if  an 
interval  elapse  betneco  tbe  delivery  of  the  writ  vi 
the  notice  of  declaration.     S.  C. 

Bu  tht  6yr,]  No  person  can  deliTCi  a  dedaiUisi 
liy  the  bye  in  the  court  of  exchequer,  except  the  oi- 
^inal  plaioliC  Cri^lh  and  athtn  r.  Miuqtitny), 
3Y.e.:J,2l8. 

Milder  of  deJiiulaiiU.'J  Where  BauoiHiiiuihadhtea 
i^ucd  agnrnst  one  defendant,  and  a  entire  igsiittt 
another,  neither  writ  being  bailable:  held,  that  aliia- 
trffmighldeclarejoinllv  against  both.  Ptd  r.  Tt'ito 
nriii  anathtr,   I  Tyr,  303. 


DEMURRER. 

arguing.]     The  court  r 


a  to  Ml 


ium  obuined  on  the  lOib  Feb. 
1  demurrer  (filed  for  delay)  on  ibe  I3lh. 
B  demurrer  book  bad  not  bcoa  delitend 
Ihe  defendant's  clerk  in  court;  and  de- 
B  had  not  been  delivered  bj  the  drfeodsU 
rn  tbe  two  junior  baroni,  but  tha  plaintiff  had  da- 
lirered  the  demurrer  books  lo  the  chief  aad  aMl 
puisne  baron,  alUioogb  lo  late  ai  on  tbe  moraiag  sf 
llie  10th.     Gtnt  T.  VaHdarmeolin,  13  Fri.347. 


MODERN  CASES  IN  EXCHEQUER. 


XJUUU 


tiM  comt,  when  there  ere  not  four  daye  remsuDing  ia 
the  term,  will  grant  t  eoHcUium  for  the  lut  day  of 
term.     Gtnt.  v.  VandtrmooUn,  13  Pri.  247. 

Order  for  a  ctmeilium  granted  2l8t  June  for  argu- 
neDt  on  26th  Jane,  last  day  of  term,  a  demarrer  to 
plaintiflTs  replication  deliveied  on  18th  June;  de- 
maner  book  delivered  2(Hh  June,  but  no  rule  given 
to  bring  it  in  (tt),  the  court  refused  to  set  aside  the 
order  when  it  appeared  the  demurrer  was  filed  for 
delay,  the  plaintiff  having  tendered  an  issue  to  the 
county  on  tne  defendant's  pleas,  though  four  days 
bad  not  been  given  to  defendant  to  return  the  de- 
mnrrer.    SmviU  v.  Jackson,  11  Pri.  337. 

Delivering  paper  books.  Commelin  v.  Thompsant 
1  T^fr.  346. 

Time  at  which  a  motion  may  be  made  for  with- 
drawing a  demurrer.  Farebrolher  and  another  v. 
WonUy  and  others,  1  Tyr.  437. 

The  paper  books  must  he  delivered  to  the  judges 
before  moving  for  a  concilium.  Thelluson  v.  Bailiet 
3  Anst.  499. ;  but  see  Reg,  Gen,  Trin.  1831.  an(f  519. 

Argument,']  The  court  will  not  hear  an  argu- 
ment on  a  demurrer  on  the  last  day  of  term.  Milner 
T.  Uoiton,  M'Clel.  493. ;  but  see  Buniand  v.  Dick, 
Tyr.  MSS.  Mich,  1831. 

Where  a  defendant  demurs  for  delay,  and  there 
are  not  sufficient  days  in  the  term  to  enable  the  plain- 
tiir  to  conform  to  the  usual  practice  in  cases  of  de- 
mnrrer,  the  court  will  allow  a  conciLinm  moved  for 
on  the  last  day  but  two  of  the  term,  to  be  drawn  up 
for  the  last  day  of  term,  though  no  rule  be  {^iven  to 
bring  in  the  paper  books,  and  none  are  in  fact  de- 
Itferad.    Cooper  v.  Hawkes,  1  C.  &  J.  219. 

DIEM  CLAUSIT  EXTREMUM. 

The  crown  may  seize  lands  devised  before  lands 
descended,  under  a  writ  of  diem  clausit  extremum. 
Rex  V.  The  Estate  if  Hassell,  M'Clel.  105. 

To  eround  this  writ  a  scire  facias  against  the  de- 
visees IS  not  necessary  where  the  debt  is  on  record. 
S.C. 

Quscre,  whether  an  affidavit  of  danger  be  necessary 
to  ground  a  writ  of  diem  clausit  extremum.  Semble 
not.    S.  C 

The  crown  may  receive  costs  on  the  refusal  of  a 
notion.    S.  C. 

Where  a  second  writ  of  diem  clausit  extremum  of 
the  teste  of  the  former,  was  issued  by  order  of  the 
court  (on  motion  for  that  purpose,  and  also  that  the 
parties  whose  conduct  had  rendered  the  application 
pecessary,  might  be  ordered  to  pay  into  court  the 
money  for  the  recovery  of  which  the  writ  had  been 
issued ;  the  latter  part  of  which  motion  having  been 
withdrawn  by  the  counsel  for  the  crown,  in  consi- 
deration of  which  the  issuing  of  the  process  was  not 
oppMed),  founded  on  a  necessity  for  a  new  writ, 
snewn  to  have  been  the  consequence  of  the  first  hav- 
ing been  suffered  to  expire  from  forbearance  to  exe- 
cute it  till  the  return,  at  the  reauest  of  the  devisees  of 
certain  estates  of  the  deceasea  crown  debtor,  upon 
their  express  undertaking  to  pay  the  money  on  the 
return  day  of  the  writ,  which  they  did  not  perform, 
the  court  refused  an  application,  made  on  the  part  of 
the  devisees,  that  the  minute  of  the  order  entered 
vpon  that  motion  might  be  varied  in  certain  respects 
(with  a  view  to  have  the  process,  which  had  neen 
addressed  to  the  sheriff  of  the  county  only  wherein 
^  estate  devised  to  the  applicanu  lay,  directed  also 
against  the  property  which  had  descended  on  the  heir 
at  law  of  the  deceased  crown  debtor)  on  the  ground 
that  the  conduct  of  the  parties  applying,  in  not  ful- 
filling their  engagement,  which  had  occasioned  the 
pecesii^  of  the  second  substituted  writ,  was  such  as 


(a)  Sec  Reg,  Gen,  Trin,  1831, 


to  exclude  them  (rom  any  claim  on  the  attention  of 
the  court  in  making  soch  an  application. 

The  motion  was  refused  in  such  a  case,  with  costs ; 
for  although,  by  the  practice,  the  general  rule  is, 
that  the  crown  neither  pays  nor  receives  costs,  as 
infra  dignitatem,  yet  wnere  motions  are  irregular, 
and  are  out  of  the  ordinary  routine  of  the  pnx»ed- 
ings,  the  court  orders  the  party  to  pay  costs,  that  it 
ms|y  operate  as  a  check  to  such  applications. 

There  is  no  necessity  {semble)  for  an  affidavit  that 
the  debt  due  to  the  crown  from  the  deceased  crown 
debtor  is  in  danger  of  being  lost,  if  the  process  be 
not  issued  in  order  to  found  a  motion  for  a  writ  of 
diem  clausit  extremum. 

There  is  no  such  principle  of  proceeding  in  this 
court,  in  the  execution  of  a  writ  of  diam  elautit  ex- 
Iremum,  as  to  make  it  necessary  that  the  crown  must 
employ  the  process,  in  the  first  mstance,  against  lands 
of  its  deceased  debtor  that  have  descended  on  his  heir 
at  law,  before  it  can  be  directed  against  lands  which 
have  been  devised  by  him.  On  the  contrary,  all  the 
lands  are  equally  and  simultaneously  liable,  and  the 
crown  may  elect  to  proceed  against  any  or  all,  suc- 
cessively or  at  once. 

A  diem  clausit  extremum  may  be  issued  immediate 
a^inst  the  terre-tenants,  without  any  previous  ju- 
dicial proceeding.  Rex  v.  Hassell,  13  Pn.  279.  See 
Ex  parte  Hippesley,  2  Pri.  379. 

DISCONTINUANCE  OF  ACTION. 

After  a  double  default,  and  peremptonr  nnder^ 
Uking  given,  the  court  permitted  an  adnunistratriz 
to  discontinue  an  action,  where  the  declaratbn  con- 
tained t  A-o  sets  of  counts,  the  one  laying  the  pro- 
mises to  the  intestate,  and  the  other  to  the  plaintiff 
as  administratrix,  upon  the  terms  of  paying  the  costs 
of  the  latter  counts,  there  appearing  to  be  no  vexa- 
tion on  the  part  of  the  plamtiff,  Blakeney  et  Ut 
V.  Edwards,  2  Y.  &  J.  659. 

See  tit.  Pleading. 

DISTRINGAS. 

Where  tlie  defendant  has  gone  alm>ad,  the  service 
of  the  sheriflTs  summons  granted  on  a  writ  of  venire 
facial  ad  respondendum  at  his  last  place  of  abode  is 
regular.  West  v.  Dalton,  Forr.  29. ;  but  see  Petty 
V.  Smith  and  another,  2  Y.  &  J.  111. 

Where,  since  51  G.3.  c.  124.,  the  plaintiff  elects 
to  proceed  bjr  venire  and  distringas  according  to  the 
ancient  practice  of  this  court,  a  personal  service  of 
the  venire  is  not  requisite.  Kemp  v.  Sumner,  2  Y.  & 
J.  405. ;  but  see  Pennell  v.  Kingston,  I  Tyr.  R.  495. 

Service  of  venire  on  defendant's  servant,  at  his 
dwelling-house,  during  his  absence  abroad,  not  suffi- 
cient to  found  a  distringas,  nor  will  the  court  grant 
a  rule  to  show  cause  why  such  service  should  not 
be  sufficient.  Caulin  r.  Sir  RtAert  LawUy,  2  Pri.  12. 
See  Hall  v.  Cumple,  1  Tjrr.  490. 

Partners  in  trade  resident  at  Hamburgh,  had  a 
warehouse  in  Manchester :  service  of  venire,  by  leav- 
ing it  with  their  servant  at  the  warehouse,  was  held 
not  sufiFkient  to  ground  a  distringas  to  levy  issues 
in  order  to  compel  their  appearance ;  and  a  distringas 
which  had  issued  was  set  aside  with  costs.  UaUy, 
Gumple  and  another,  1  Tyr.  490. 

The  court  will  not  increase  the  issues  on  a  dis' 
tringas  sued  out  without  complying  with  7  Ac  8  G.  4. 
c.  71.  j  5.    Pennell  v.  Kingston,  1  Tyr.  495. 

By  rble  of  court,  Trin.  Term  1753,  it  is  oidered 
that  where  issues  shall  be  obtained  on  any  writ  of 
distringas  to  be  issued  out  of  Exchequer,  the  plaintiff 
may,  immediately  after  the  return  thereof,  apply  by 
motion  to  that  court  for  increasing  issues  on  turtber 
process  to  be  issued  between  the  parties,  which  said 
UKues  shall  be  increased  from  time  to  time  at  discre- 
tion of  the  court.  Lamb  ? .  £/.  Blenington,  5  Pri.  639. 


SZXIT 


A  DIGESTED  INDEX  TO  THE 


Tlw  60BIIMIB  -Mfiuii  \4fM»)  tuMrtos  boMi  Mmd  tm* 
der  a  fint  distriiigu  on  a  wmrf,  1m  oonit  ineratied 
tht  MMMS  on  an  application  for  a  leeond  dUtnngat  to 
lOOf.,  tbt  amoant  of  tbe  debt  being  690/.  doe  on  a 
bond  for  that  tarn,  and  interest.  l&L  But  see  Pm- 
mU  V.  Kingtton,  1  Tyr.  R.  496. 

A  dimrimgas  will  not  be  granted  withoot  penonal 
•enriee  of  &e  Mittr*  pursnant  to  7  &  8  0. 4.  c  71. 
§  5.  nnkn  on  fecti  which  almoet  irreiiitibly  show 
that  tbe  defendant  kept  ont  of  the  way  la  avoid  that 
ienrice.  PUt  ¥.  Eldnd,  1  Tyr.  128.  1 C.  &  J.  147. 
8.C. 

In  order  to  obtain  a  dkhingtu  without  aenooal 
eerrioe  of  a  venire,  a  full  and  distinct  affidavit  is  ne- 
eaaaanr  to  latia^  the  court  that  the  defendant  keeps 
oat  of  the  way  ito  avoid  personal  serrioe.  WimHan' 
ie^^.Edge,  1  Tyr.  276. 

A  iitirinrat  will  not  be  granted  without  personal 
service  of  the  Miiirv  pursuant  to  7  &  8  0. 4.  c.  71. 
f  6.  unless  on  facts  from  which  it  may  reasonably 
appear  to  tbe  sstisfaction  of  the  eourt  that  the  de- 
fendant kept  out  of  tbe  way  to  avoid  that  service. 
Oodkin  V.  Redgate,  1  Tjr.  287. 

Requisites  of  affidavit  in  order  to  obtain  dithingat 
where  the  ventre  has  not  been  personally  served. 
Whii^time  v.  5mm»w,  1  Tyr.  293. 

Sembie,  a  dittringtu  should  not  issue  till  the  eighth 
day  after  that  on  which  the  ventre  is  made  return- 
able.    ThomoM  V.  Etder,  1  Tyr.  496. 

Requisites  of  affidavits  in  order  to  found  a  dit- 
irUgm.  DebeU  v.  Kimg,  1  Tyr.  498.  n.  and  Anon. 
499.  n. 

Form  of  affidavit.    Tkomt  r.  E/iltr,  1  Tyr.  496.  n. 

A  plaintiir  bavinff  arretted  two  Mutners  on  a  quo 
wmiis,  and  prooeecwd  against  an  absent  third  by  m- 
iitrr,  mder  which  issues,  and  increased  issues,  had 
been  levied  by  dUirinfmi  on  the  partnership  goods, 
the  court  dischar^  with  costs  a  rule  obtained  to  set 
aside  the  proceedings,  and  order  the  money  levied  to 
be  restored,  and  the  eflects  to  be  deliverod  up,  al- 
though it  was  sworn,  on  the  psrt  of  tlie  absent  de- 
fendant, that  he  was  absent  on  bis  business  of  ma- 
riner, and  not  for  the  purpose  of  avoiding  proceed- 
ings. M'Murdo  V.  Birch,  6  Pri.  622. ;  but  see  Hall 
▼.  (himpU  and  another,  1  Tyr.  490. 

Diitringat  granted  on  service  of  venire  facias  at 
dwelling-bouse,  on  defendant's  wife,  good.  HaU  v. 
^anlkner,  2  Pri.  4.  ;  bnt  see  Pitt  v.  Eldred,  1  Tyr. 
128,  and  other  cases,  ante. 

Service  of  venire  facias,  by  leaving  it  with  a  clerk 
of  the  defendants  at  their  counting-house,  not  suffi- 
cient to  obtain  distringas,  though  after  several  in- 
<efl!ectual  calls  made  for  the  purpose  of  personal  ser- 
vice.    M'Kabhv.  Ingham,  2  Pri.  0. 

The  court  will  not  grant  s  distringas  against  a  de- 
fendant who  has  not  been  served  with  process,  other 
than  by  delivery  of  it  to  a  person  at  whose  house  he 
had  recently  resided,  unless  it  appears  that  he  then 
lived  there.     Morton  v.  Peaks  and  another,  1  Pri.  309. 

Where  a  defendant  is  abroad,  a  plaintiff  may  still 
(since  the  61  G.  3.  c.  124.)  issue  a  di*tringas  on 
service  of  tbe  venire  facias  for  the  purpose  m  com- 
Delling  bis  appearance  thereby  as  he  mignt  have  done 
oefore  the  act ;  but  not  for  the  purpose  of  enabling 
the  plaintiff  to  enter  an  appearance  for  him,  so  that 
he  may  proceed  thereon  to  final  judgment  as  if  the 
defendant  himself  had  appeared.  I^'icholson  v.  Bow- 
nass  and  Hall,  3  Pri.  263.  Dwerryhotue  v.  Graham, 
3  Pii.  266.  n.  but  see  Hall  v.  Gumple,  1  Tyr.  490. 


DUTIES,  DOUBLE.    See  Statutb. 

EJECTMENT. 

Service  of  deehration.l  If  a  declaration  in  eject- 
ment is  duly  served  before  the  essoin  day  (or  semble 
new  before  tne  1st  day  of  tenn)  the  omission  in  tbe 


noooo  of  uw  tsm  in  wMoh  Ibb  tewmt  ii  la  Mf^us, 
is  immaterial.    Doe  v.  Roe,  I  Tyr.  900. 

After  several  ineflfectnal  attempts  made  to  serve  i 
enant  in  posaessiott  with  declarmtimi  in  cjeutustat.  sa 
occasioa  of  tbe  last  of  which,  his  servant  admits  thsi 
he  is  in  the  house,  but  refuaes  to  permit  tbe  peissa 
applying  to  see  him,  if  tbe  declaration  be  tbea  4e> 
livered  to  the  servant,  the  court  will  make  aa  oider 
that  such  service  shaU  be  sufficient.  Doe  d.  Heme 
V.  Km,  2  Pri.  112. 

Service  of  dedaratimi  in  ejectineiit  in  tbe  nans  sf 
the  tenant,  on  a  person  representing  himself  to  be  ia 
possession  for  another,  then  temporarily  absent,  and 
wbo  afterwards  acknowledges  being  infonned  of  tht 
service  is  sufficient  to  obtain  judgment  against  tks 
casual  ejector.  But  it  ^ould  appear  eleaify  fioB 
the  affidavit,  that  the  person  wbo  was  the  oMnt  of 
service,  was  tenant  in  possession.  Dm  d,  WeUcer 
V.  Boe,  1  Pii.  399. 

Service  of  declaration  in  ejectment  ainee  11 G.  4. 
and  1  W.4.C.70.  $.6.  and  1  W.4.  c8.  $3.wke8 
the  first  day  in  full  term  falls  on  Sunday.  Dee  v.  Ret, 
I  TjT,  499. 

Service  of  rule  for  judgment  on  tenant  ia  posm- 
Mon  after  irregular  seivice  of  a  declaration  in  ^ect- 
ment  on  the  essoin  da^.    S  C. 

Where  the  affidavit  of  service  of  declaration  ia 
ejectment  stated,  that  it  had  been  left  with  tbe  wife 
<  f  the  tenant  in  possession,  the  husband  having  ab- 
sconded, it  was  held  to  be  insufficient  to  hm  s 
motion  for  judgment  asainst  the  casual  ejector.  Ibr 
d,  Harrison  v.  Roe,  10  Pri.  80. 

Affidavit  of  service  of  deela^mtionJ]  Affidaviti  sf 
the  service  of  declarations  in  ejectment  may  bt  swora 
before  the  attorney  in  the  cause.  Doe  dem.  Confer 
V.  Pose,  2  Y.&  J.284. 

Discharging  consent  rule  to  defend  as  ImndM.] 
Where  on  an  ejectment  against  the  tenant  in  ponei- 
sion  who  came  into  poesession  as  tenant  of  tbe  Icanr 
of  the  plaintiff,  a  third  person  having  an  adverse  titk 
enterea  into  a  consent  rule  to  defend  as  landlord,  tbe 
court  discharged  the  consent  role  with  costs.  Dti 
d.  Hoiim  V.  Jihys,  2  Y.  &  J.  88. 

Costs  if  signing  judgment.]  Rule  calling  on  the 
tenant  in  possession  to  show  cause  why  she  sboeld 
not  pay  the  costs  of  signing  the  iudgment,  and  ofibe 
application  to  set  it  aside  discharged.  Semble,  the 
proper  remedy  in  such  case  is  by  action  against  tbe 
tenant  in  possession,  if  there  have  been  coUusioa. 
Doe  d.  Ingram  v.  Poe,  11  Pri.  507. 

Costs.]  Tbe  costs  of  an  ejectment  may  be  reco- 
vered in  an  action  for  mesne  profits,  though  tbe  de- 
fendant has  appeared  and  pleaded  in  the  ejecimeBt 
and  no  costs  have  been  taxed.  Stjmonds  v.  P*se, 
IC.  &J.29. 

ELECTION. 

Petition  reeognitances.  This  couit  has  jorisdietioa 
over  recognisances  under  the  28  Geo.  3.  c  62.  (pro- 
viding for  petitions  against  undue  retoma  of  meBbsn 
of  parliament)  upon  their  beins  certified  into  tbe 
eicbequer  by  the  speaker  of  the  Houae  of  Co»bkm», 
upon  the  report  of  the  select  committee,  and  io  s 
case  of  sufficient  merits  they  will  interfere  to  dis- 
charge such  recognimnces  so  estreated,  upon  a  sum- 
mary application  by  rule  to  show  cause.  Tbe  par- 
ties entering  into  the  racogntsanoe  are  not  boaadto 
attend  the  committee  to  the  laat  moment,  or  to  ap- 
pear to  bear  the  determination  of  the  coBsmittee.  u 
to  whether  the  petition  be  ftivolont  or  vexatioBs. 
Ex  fmrte  mUietms  emd  eOmt,  (hie  tmreHim),  8  Pri.  3. 

ERROR. 
A  writ  of  error  is  allowed  two  days  af^  tbe  re- 
turn of  the  M.  SB.     Tbe  bail  may  tw  sned  peadiag 
the  writ  of  error  which  ia  no  snpenedeas.    frffacb  t. 
Casenov,  1  Anst«  176. 


MODERN  CASES  IN  EXCHEQUER. 


A  oMit  of  MTOf  ought  to  givo  tho  mbm  judguMut 
on  a  reveTBal  which  the  court  below  ooght  to  have 
ghren.     Bex  ¥.  Awttnit  1  AmL  178. 

CootfiD  Error.    See  Cotrf. 

It  is.oot  an  objection  to  a  motion  to  turn.  prst.  a 
Witt  of  error,  that  the  judgment  roll  hai  not  been 
perfected  by  the  defendant  in  error,  so  that  the  plain- 
tiff  might  traoacribe  the  record,  became  it  was  in 
the  power  of  the  plaintiflf  in  error,  by  an  application 
to  the  court  below  to  have  compelled  the  defendant 
in  error  to  complete  the  record.  Dunbar  v.  Parker, 
9  Pri.  599. 

Bail  in  error.    See  Bail. 

Where  the  iasoes  are  entered  informally,  a  court 
ef  error  will  adjoom  the  hearing  to  afford  an  oppor- 
tnnity  for  the  party  to  apply  to  the  court  below  to 
amend  the  record  unless  couosel  consent  to  argue 
on  anoming  such  an  amendmentt  Hawkey  ▼.  Eor- 
wUk,  I  Y.2eJ.376. 

Exchequer  chamber  will  not  reverse  a  judgment 
of  the  courts  below  merely  on  the  grouud  of  defend- 
ant in  error  not  appearing  without  going  into  the 
errors  assigned.     Harrwm  v.  Kingt  A  Pri.  46. 

Supersedeas,^  Service  of  notice  of  the  allowance 
of  a  writ  of  error,  (bail  in  error  not  having  been  put 
in)»  on  the  tipstaff  having  brought  the  defendant  in 
custody  into  court,  (where  the  notice  of  the  allowance 
of  writ  was  tendered  to  him,)  for  the  purpose  of  his 
being  charged  in  execution,  is  not  sufficient  to  give 
it  the  effect  of  a  supersedeas,  so  as  that  the  defend- 
ant mav  apply  for  his  discharge,  after  having  been 
charged  in  execution.  It  should  also  be  served  on  the 
plaintiff's  attorney.  Had  bail  in  error  been  perfected 
It  might  have  been  ground  for  a  special  application 
to  the  court  to  discharge  the  defendant  out  of  cus- 
tody.   Smith  v.  Carru&ert  and  another,  4  Pri.  289. 

ESTREAT. 

See  Fines,  &c. 

An  estreat  will  not  be  amended  after  the  term  in 
which  it  has  been  filed*  Leave  given  to  file  a  per- 
fect estreat  nunc  pro  tunc  instead  of  a  defective  one, 
which  had  been  returned  and  filed  in  a  preceding 
term,  under  3  G.  4.  c.46.  and  4  G.4.  c.  37.  Amm. 
M'Cle.  261. 

EVIDENCE. 

Office  cop}i  of  affidavit. "J  In  the  exchequer  the  office 
copy  of  an  affidavit  made  m  another  cause  is  good  evi- 
dence in  that  which  is  before  the  court.  Wighttnek  v. 
Banks,  Forrest,  153. 

EXCEPTIONS,  (BILL  OF) 

Upon  an  exception  taken  in  a  bill  of  exceptions, 
in  vrhich  the  whole  evidence  was  set  out,  that  the 
evidence  for  the  defendant  was  sufficient  to  entitle 
the  defendant  to  a  verdict  and  to  bar  the  plaintiflTs 
daim.  Held,  that  a  court  of  error  might  look  to  the 
whole  evidence  on  both  sides,  to  see  whether  the  ver- 
dict for  the  plaintiff  was  sustained  by  the  evidence. 
QiUtre,  whetoer  an  objection  can  be  raised  to  evi- 
dence, to  which  no  exception  has  been  taken  by  tlie 
bill.     Vines  v.  7^  Corporation  of  Reading,  1  V.  & 

EXECUTION. 

A  ft.  fa,  tested  before  defendant's  death,  but  in 
fact  taken  out,  and  executed  after  h,  is  bad,  and 
a  fclrv  fanas  oaght  to  be  issued  on  it.  Waiktr  t. 
Dretpafir,  8  Anst.  880. 

S(«Wnf .]  The  court  will  not  interfere  to  stay 
execution  on  a  judgment  recovered  in  trover  againat 
a  defendant,  till  the  plaintiff  shall  do  any  act,  how- 
ever reasonable,  to  make  ^  defendant  a  title  to  the 
subject  matter  of  the  action,  for  they  have  no  juris- 
diction to  do  io«    A  rule  for  that  parpoie 


with  noili.    Btiltimitf  «tib«n,  ilajgmw, ▼•  WSke  rnni 
anether,  4  Pri.  201. 

Setting  aeide.}  An  execution  mad  out  against  the 
goods  of  a  defendant  on  a  jndginent  reooverad  wta 
set  aside  with  costs,  and  the  money  which  had  been 
levied  under  it  ordered  to  be  restored,  the  defendant 
having  been,  pending  the  action,  diachareed  under 

I  G.  4.   c.  ii9.      Uailejf  v.  Brown  and  another, 
8  Pri.  607. 

A  plaintiff  will  not  be  permitted,  on  mo- 
tion, to  quash  a  writ  of  capias  ad  smtisfaciendumt 
sued  out  and  lodged  with  tlie  sheriff  for  the  pnr- 
poae  of  fixing  t^e  defendant's  bail  in  the  naoal 
course,  on  the  return  of  non  est  invenUis  where  the 
defendant  has  voluntarily  surrendered  in  discharge  of 
his  bail  before  the  return  of  the  ea.  sa,  and  after^ 
wards  become  bankrupt ;  although  the  plaintiff  un- 
dertake to  enter  an  exoneretur  on  the  bail  niece, 
and  make  an  affidavit  that  it  was  never  intended  to 
take  the  defendant  into  execution  upon  the  m.  sa, 
Qtftfr«,  how  far  the  practice  of  making  such  formal 
return  of  non  est  inventus  u  sustainable,  or  whether 
it  is  not  an  abuse  of  the  process  7  Stott  v.  Smtk 
and  another,  8  Pri.  512. 

The  court  will  not  interfere  to  set  aside  m 
feri  facias  which  has  been  issued  and  eaacuted  by 
a  levy  having  been  made  on  a  summary  apfdica- 
tion  bv  motion,  on  the  ground  of  the  allowance  of  a 
writ  of  error  having  been  served ;  because  the  partVf 
if  injured  by  the  proceeding,  has  an  eflectnal  remedy 
by  bringing  trespass,  which  he  may  maintain  if  the 
levy  be  wrongful.  The  writ  of  error  is  a  writ  de- 
mandable  of  right,  and  should  be  awarded  to  the 
mi\^eci,ex  dehiiajustitim ;  and  therefore  the  court  will 
require  a  very  stione  case  to  supersede  it.  In  this 
case  the  court  discharged  the  rule  without  coals, 
although  moved  with  costs.  BleaedaU  and  ethers  v. 
Darby,  9  Pri.  606. 

The  court  will  not  set  aside  a  writ  of  execution 
issned  after  allowance  of  a  writ  of  error  served  on  the 
plaintiff,  if  the  writ  of  error  describe  the  person  suing 
as  the  king's  debtor,  when  in  feet  he  had  proceeded  on 
a  capias  of  privilege.  Smart,  Gt,  one,  &c.  v.  Taylor, 
Gt.,  1  Pri.  312. 

EXTENT  IN  CHIEF. 

In  generaL"]  The  proceeding  by  writ  of  extent 
and  aU  proceedings  thereon,  inteilocotoiy  and  final 
(semble),  are  procMdings  at  law.     Wall  v.  Att,  Gen. 

II  Price,  643. 

Distinction  between  extent  in  aid  and  extent  in 
chief  in  the  second  degree.  The  statute  67  G.  3. 
c.  117,  does  not  apply  to  extents  in  chief  in  the  se- 
cond degree ;  therefore  the  crown  may  proceed  by  ex- 
tent to  recover  a  debt  due  from  a  peison  indebted  to 
the  crown  debtor,  a  collector  of  taxes)  who  had  re- 
ceived and  misapplied  the  crown's  money,  although 
he  be  not  a  debtor  to  the  crown  within  the  4th  section 
of  that  statute.  Ret  v.  Wm,  Bel!,  Rex  v.  John  Shadde, 
1 1  Pri.  772. 

Neither  does  the  rule  of  court  T.  3.  G.  4,  respecting 
affidavit  of  danger  as  ground  for  extent  in  aid,  apply 
to  extents  in  chief  in  the  second  degree.    S.  C. 

It  is  not  necessary  in  the  affidavit  made  for  ob- 
taining a  baron's  fiat  for  such  an  extent,  that  there 
should  be  any  averment  of  the  insolvency  of  the 
crown  debtor,  or  anv  fact  stated  from  which  it  maybe 
inferred.    Nor  neeci  colhision  be  negatived.    S.  C. 

The  protection  of  parishea  from  reassessment  is  an 
object  of  the  case  of^the  Court ;  and  the  necessity  of 
process  of  extent  in  the  second  degree  for  that  pur- 
pose, where  a  collector  is  become  ddlaulter,  is  a  strong 
ground  for  granting  \hejiat ;  and  the  existinsr  liability 
of  the  partth  is  consequentlv  no  answer  to  ue  driec- 
tion  of  the  crown  debt  not  beioff  in  danger.    S.  C« 

Whsit  may  he  token  wider,]    Where  to  interest  in 
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premii6B,  leased  for  lives,  and  for  a  farther  term  of 
yean  after  the  decease  of  the  survivor,  had  been  exten- 
ded, and  sold  by  the  sheriff  under  a  writ  of  vendi- 
tUmi  ixponat^  but  no  order  of  court  had  been  obtain- 
ed for  the  sale  under  stat.  25  G.  3.  c.  35.  the  court 
refused  to  confirm  the  sale,  and  order  the  remembran- 
cer to  execute  a  conveyance  to  the  purchaser.  Rex  v. 
Blunt,  2  Y.  &  J.  120.  And  see  Rex  v.  Boyd,  2  Y. 
&  J.  122,  n.    Rex  v.  Adam,  2  Y.  &  J.  122.  n. 

Extent  aninst  the  **  lands  and  tenements"  oolv  of 
the  crovrn  debtor  without  including  **  goods  and  chat- 
tels" is  iriegular.  Rex  ▼.  Lambe,  M'Cl.  402. 

The  lien  of  the  crown  for  duties  in  arrear.  attaches 
on  the  subject-matter  in  respect  of  which  they  arise, 
although  process  do  not  issue  till  after  an  assignment 
of  it  to  a  provisional  assignee  under  a  commission  of 
bankruptcy.    Rex  v.  Dale,  13  Price,  739. 

SembU,  that  the  lien  of  the  crown  for  duties  in  ar- 
rear, is  devisable,  and  confined  to  the  several  specific 
matters  in  respect  of  which  the  various  sums  of  the 
duties  have  occured  ;  and  that  the  whole  is  not  liable 
generally  to  the  satisfaction  of  the  duties  arising  oa 
each  several  part.    S.  C. 

Although  the  title  of  the  crown  attaches  from  the 
teste  of  the  writ,  it  is  commensurate  only  with  the  in- 
terest of  its  debtor  ;  and,  therefore,  when  that  interest 
was  the  title  of  a  lessee  to  a  lease,  and  was  determined  by 
the  act  of  seixure  under  a  claim  of  forfeiture  on  its  being 
extended  or  taken  in  execution,  the  title  of  the  crown 
was  defeated  by  the  same  event.  Rex  v.  Topping, 
M'Cl.  &  Y.  544. 

.  An  equitable  mortgage  by  deposit  of  title  deeds  by 
an  accountant  of  the  crown,  in  the  hands  of  one  who 
has  an  opportunity  of  knowing  that  the  depositor  is  or 
may  become  a  debtor  of  the  crown,  is  not  available 
against  an  extent.  Broughton  v.  Davis  and  Same 
y.  Att,  Gen.  1  Pri.  216. 

Qu^re,  whether  such  deposits  by  the  king's  debtor  is 
good  in  any  case  against  tne  crown  t    S.  C. 

A  writ  of  extent  binds  from  the  teste,  and  such 
property  as  a  bill  of  exchange  is  bound  while  in  cus- 
tody of  the  debtor.     Rex  v.  Lambton,  5  Pri.  428. 

The  Stat.  56  G.  3.  c.  50,  although  passed  for  ge- 
neral good  and  public  benefit  in  promoting:  good  hus- 
bandry, does  not  bind  the  crown  ;  therefore  sales  of 
goods  seized  under  prerogative  process  are  not  within 
it,  and  the  shenff  must  sell  unconditionally. — Thus  he 
cannot  sell  crops  as  subject  to  tithes:  lie  must  sell 
without  any  qualification.  Rex  v.  Oibourne,  6  Pri. 
94. 

Calicoes  in  the  white  frame,  marked  the  property 
and  manufacture  of  third  persons,  in  the  hands  of  the 

Erinter,  are  not  liable  to  seizure  under  an  extent  for 
y-gone  duties,  due  from  the  printer,  by  28  G.  3. 
c.  37 — 21,  the  printer  not  being  the  maker  or  manu- 
facturer witliin  the  meaning  of  that  act.  Rex  v.  Tre- 
ganing,  2  Y.  &  J.  132. 

Querre,  whether  printed  calicoes,  the  property  of 
tliird  persons,  in  the  hands  of  the  printer,  are  liable 
to  seizure  under  an  extent  of  duUes,  in  respect  of  those 
goods,  due  from  the  printer.by  virtue  of  stat.  28  G.  3. 
c.  37.  $  2n  S.  C. 

An  equity  of  redemption  may  be  taken  under  an 
extent.     Rex  \,  De  La  Motle,  lorrest,  162. 

A  simple  contract  debt  to  the  crown  will  not  bind 
the  land  in  the  hands  of  a  honk  fide  purchaser.  Rex  v. 
SmUh,  Wightw.  34. 

D.  by  marriage  articles  dated  1796,  covenanted  to 
settle  certain  lands  to  be  purchased  with  certain 
money  to  uses  in  strict  settlement.  In  1808  gave  bonds 
to  crown.  In  1812  bought  lands  in  fee  and  bad  a 
mortgage  term  assigned  to  a  trustee  to  attend  the  in- 
heritance, and  the  estate  then  settled  to  the  uses  de- 
cjared  by  the  articles  under  which  he  himself  only 
took  a  lim  interest :  held,  that  the  settlement  being 
voluntary,  tlic  teim  did  not  protect  the  inhentauce  of 


the  foe  against  the  crown's  debt.     Rex  r.  St»Ma, 
2  Pri.  3171 

A  term  of  years  oiiginally  created  out  of  an  estate 
purchased  by  a  person  whio  afterwards  became  is- 
debted  to  the  crown  to  secure  a  sum  due  by  one  of  tkc 
vendors  and  vested  in  a  trustee  for  that  purpose,  aid 
after  several  mesne  conveyances  assigned  to  a  treHei 
for  another  purchaser  of  the  estate  for  a  valuable  gob- 
sideration  without  notice,  to  attend  and  protect  the 
inheritance,  such  latter  purchaser  claiming  directlj 
under  the  first  incumbrancer  by  a  title  paramoaat 
to  the  crown  debtor  is  not  liable  to  an  extent  for  the 
crown  debt.  Rex  v.  Lamh,  M'Clel.  402.  13  FiL 
649.    S.C. 

Semble,  An  extent  againkt  the  lands  and  teoenMofs 
only  of  the  crown  debtor,  without  including  goods  sad 
chattels  is  irregular.     S.  C 

Whether  the  usual  bond  taken  to  the  king,  hisbein 
and  successors,  from  the  committee  of  a  lunatic  be,  sack 
a  bond  to  the  crown,  within  33  Hen.  8.  c.  39.  $50. 
as  that  an  extent  may  be  issued  on  it — qusere !  .S.C. 

Upon  an  extent  against  one  partner  the  crown  cia 
only  take  the  separate  interest  of  the  partner,  and  that 
liable  to  the  partnership  debts.  Rex  v.  Sandeneti  e»i 
another,  Wightw.  60. 

If  an  usurious  bill  of  exchange  be  taken  under  to 
extent  against  the  peison  who  illegally  discounted  it. 
it  will  have  no  greater  legal  effect  than  if  it  «ere  s*iU 
in  his  possession.     Rex  v.  Ridge,  4  Pri.  50, 

Proceedincs  on  Extents  in  Chief. 

Inquisition,  scire  faciai,  &r.]  An  inquisition  find- 
ing special  matter  without  stating  any  conclusion  u 
a  fact  is  bad,  and  may  be  quashed  on  motion.  Hex 
V.  Sherwood,  3  Pri.  269. 

Affidavit  for  fiat, "]  The  affidavit  on  which  \fkt  fee 
an  extent  in  chief  against  the  surety  of  bis  prindpil 
in  a  bond  to  the  crown  is  obtained,  must  shew  a 
distinct  breach  of  the  bond,  or  the  AVif  will  beqaasked 
on  motion,  and  the  extent  and  sul^equent  proc«edisgs 
set  aside.  In  the  present  case  the  affidavit  was,  with 
reference  to  the  bond,  held  not  to  be  sufficient  for  tbe 
purpose  of  authorizing  thc/af .  Graham,  Baron,  dii- 
sentiente.     Rexv.  Manh,' \3  Pri.  826. 

An  affidavit  for  an  immediate  extent  in  chief 
a^inst  a  bond-debtor  to  the  crown,  should  contiiD  a 
distinct,  positive,  and  unequivocal  allegation  of  s 
breach  of  the  band  ;  therefore  where  tbe  allegatioo  of 
the  breach  in  the  affidavit  was  ambiguous,  an  eiteot 
issue<l  against  one  of  the  obli^'ors  in  a  bond,  to  tbe 
crown,  was  set  aside.  But  where  the  extent  is  issued 
against  a  surety,  the  affidavit  need  not  state  that  ap- 
plication has  been  made  to  the  principal  debtor  for 
payment ;  or  that  he  is  in  decayea  and  insolvent  cir- 
cumstances.   Rex  V.  Marsh,  M'Cle,  688. 

Where  a  rule  nisi  for  setting  aside  an  extent  in  chief 
has  been  regularly  ar^ed,  and  confirmed ;  the  couri 
will  not  grant  an  application  on  the  part  of  the  crowa 
to  have  it  re-arfued.    S.  C. 

After  defendant  has  obtained  time  to  plead  be  can- 
not object  to  the  affidavit  on  motion.  Rex  v.  Ripms, 
3  Pri.  38. 

A  defendant  in  an  extent  having  moved  to  quash 
it,  on  focts  sUted  by  affidavits,  which  are  satisfiic* 
torily  answered,  whereon  a  venditioni  exponas  isues, 
will  not  afterwards  be  permitted  to  enter  a  claim  aad 
traverse  the  inquisition.     Rex  v.  BiekUjf,  A  Pri.  323. 

The  inquisition  is  not  wholly  an  expake  prooeediaa 
and  a  claimant  of  pn^wrty  in  the  goods  inquired  of, 
may  assert  his  claim  before  the  sheriff,  and  crcas  ex- 
amine witnesses  for  the  prosecution,  in  order  to  show 
that  the  goods  belong  to  him ;  and  if  the  sheriff  it- 
fuses  to  pcnmit  such  interrogatories  to  be  put,  tbe  coait 
will  set  aside  the  extent  and  inquisitioQ.  Rax  v.  CV- 
lingriJge,  3  Pri.  646,  647,  referring  to  p.  280.  t^ 
Rex  v.  Bickley,  3  Pri.  46U 
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'  If  an  inquisition  to  find  debts  eYecnted  in  vacation 
be  returnable  in  the  following  term,  and  a  writ  of  »cire 
jfeteioi  be  issued  thereon,  tested  as  of  the  term  preced- 
ing the  vacation,  the  Court  will  set  it  aside  for  the  re- 
pugnancy which  must  appear  on  the  face  of  the  record : 
nor  will  they  allow  it  to  oe  aided  by  inserting  the  true 
dates  b?  meins  of  a  memorandum  on  the  record. 
Rexv,  Pearson,  3  Pri.288. 

Where  a  writ  of  scire  facias  is  moved  to  be  set 
aside,  as  having  been  irregularly  issued,  (not  having 
been  irregularly  served,  the  motion  may  be  made, 
after  appearance.    S.  C. 

The  crown  has  not  an  election  to  proceed  against  its 
debtor  either  by  extent  or  scire  facias,  where  he  is  not 
insolvent.    S.  C. 

Scire  facias  may  issue  in  vacation,  but  only  where 
the  debt  wliich  it  seeks  to  recover  is  actually  due  be- 
fore the  end  of  the  proceeding  term,  or  it  must  be 
tested  as  of  the  next  subsequent  term.    S.  C. 

A  person  employed  in  the  service  of  the  crown «  as 
deputy  commissary  general  to  the  forces  abroad,  and 
assistant  commissary  in  the  islands  of  Guernsey  and 
Aldemev,  and  employed  in  the  negociation  of  bank  of 
England  notes  received  from  the  paymaster-general 
of  the  forces,  and  of  bills  of  exchange  receiv^  from 
the  treasury  on  account  of  the  public  service,  having 
also  received  specie  on  the  same  account,  is  account- 
able with  the  crown,  and  is  as  such  accountant,  with- 
in the  statute  of  the  13  Eliz.  c.  4,  $  1  ;  and  his  lands, 
of  which  he  was  seized  at  any  time  during  the  period 
of  his  accountability,  are  bound  by  his  engagement 
with  the  public,  and  subjected  to  tne  prerogative  pro- 
cesi  for  security  and  payment  of  the  balance  ultimate- 
ly declared  against  him.  litx  v.  Rawlings,  12  Pri. 
831. 

Where  an  eitent  to  find  debts  had  been  issued 
against  such  a  person,  and  an  inquisition  taken  there- 
on, soch  proceeding  held  to  be  no  objection  to  a  se- 
cond extent  and  inquisition  by  the  same  revenue  board, 
against  the  same  property,  on  a  prior  claim.    S.  C. 

To  found  and  support  such  proceedings,  a  statement 
tbat  the  party  owed  to  the  king  a  sum  of  money 
claimed  to  be  due  from  him  to  the  crown,  as  the  balance 
of  his  account  delivered  in  upon  oath  to  the  commis- 
sioners for  auditing  the  public  accounts,  in  his  capa- 
city of,  &c.  is  a  suflficient  averment  and  finding  of  a 
debt  due  to  the  king.    S.  C. 

A  person  claiming  to  be  an  incumbrancer  on  lands 
seized  by  the  crown  under  an  extent  and  inquisition 
against  a  crown  debtor,  is  not  entitled  to  notice  of  the 
holding  a  further  inqu'isition  under  another  extent 
against  the  same  person,  on  a  similar  charge,  of  prior 
date,  although  on  the  first  inquisition  the  jury  had 
returned  him  an  incumbrancer  on  the  estate  found  to 
belong  to  the  debtor.    S.  C. 

The  Court  refused  an  application  on  the  part  of  the 
incumbrancer,  for  an  order,  that  he  might  have  notice 
of  the  holdin?  any  further  inquisition.     S.  C. 

The  inquisition  to  find  debts,  &c.  on  an  extent,  is 
not  wholly  on  exparte  proceeding ;  and  a  claimant  of 
property  in  the  goods  inquired  of,  may  assert  bis  claim 
before  the  sheriff,  and  put  material  questions  to  wit- 
nesses examined  by  him  on  the  part  of  the  prosecutor, 
in  the  way  of  cross-examination,  to  show  that  the 
goods  belong  to  him.  And  if  the  sheriff  refuse  to  per- 
mit such  intenogatories  to  be  put,  the  Court  will  set 
aside  the  extent  and  inquisition.  Rex  v.  Biekley  and 
others,  3  Pri.  451. 

Qaurrf ,  Whether  a  claimant  is  entitled  to  brinff  for- 
ward other  evidence  in  support  of  his  claim*    S.  C. 

The  Court  will  set  aside  a  writ  of  scire  facias,  is- 
fued  on  an  extent,  if  the  warrant  for  the  commission 
to  find  debts  have  not  been  signed  bv  a  baron,  no  ap- 
plication having  been  made  for  sncn  signature.  Kex 
▼.  Them^n  and  another.  Executors,  3  Pri.  278. 

ProcMdingfl  by  prerogative  process  are  not  within 


4  A.  c.  16.  so  as  to  require  special  demurrer  notwith- 
sunding  s.  24.     R«r  v.  Wade,  6  Pri.  62 1 . 

If  an  inquisition  execnted  in  vacation  bo  returnable 
in  the  following  term  and  a  writ  of  sei,fa,  be  issued 
thereon,  tested  as  of  the  term  preceding  the  vacation, 
the  Court  will  set  it  asid^  for  the  repugnancy  which 
must  appear  on  the  face  of  the  record.  tUx  v.  Pearson, 
3  Pri.  288. 

When  an  extended  estate  has  been  sold  under  25 
G.  3.  c.  25.  and  the  sale  confirmed  by  the  reman* 
brancer's  report  and  the  usual  orders,  but  a  good  title 
cannot  be  made,  tl^e  crown  may  move  to  discharge 
the  purchaser  withou;  his  consent  and  without  pay. 
ment  of  his  costs  incurred  in  consequence  of  the  par^ 
chase.     Rex  v.  Cracroft,  1  M*Clel.  &  Y.  460. 

The  Court  will  not  make  an  order  on  the  attorney 
general  to  reply  to  a  plea  to  an  extent,  without  a  pre* 
vious  application  to  him  for  that  purpose.  Rex  v.  Slee, 
M'Cl.  &V.361. 

Where  a  debtor  to  the  crown  took  out  an  extent  for 
a  large  sum  when  a  small  part  was  on  his  own  shew- 
ing capable  of  dispute.  Held,  that  the  extent  was  not 
void.    Rex  \,  Sheriff,  I  An%i,90\. 

The  Court  will  not  entertihi  a  motion  in  a  case  of 
extent  without  having  the  writ  before  them.  If  two 
writs  of  extent  are  issued,  one  for  a  joint  debt,  and  th« 
other  for  a  separate  debt,  in  the  same  sum,  on  iniqni- 
sitions  finding  a  joint  debt,  and  a  separate  debt,  on 
diflPerent  sums,  the  Court  will  not  set  tnem  both  aside, 
on  the  ground  of  the  irregularity  of  one  of  them,  though 
confessedly  a  mistake,  but  they  will  support  that  which 
can  be  shewn  to  be  correct.  An  extent  may  bo  issued 
on  an  inquisition  and  fiat  of  eight  years  old,  and  no 
new  afi^avit  or  fiat  is  requisite,  nor  is  any  proceeding 
by  scire  facias,  or  otherwise,  necessary  to  revise  soch 
extent.    Rex  v.  Mallett  and  Others,  1  Pri.  395. 

Where  a  joint  debt  has  been  found,  the  death  of  one 
of  the  debtors  in  the  interval  between  the  fiat  and  eX'- 
tent  does  not  vitiate  the  proceedings.    S.  C. 

Postponing  trial  in  scirefacias  underextentJ]  TheCouit 
will  not  postpone  the  tnal  of  an  issue  joined. in  a  scire 
facias  (issued  on  an  inquisition  under  an  extent  in  chief 
against  a  bankrupt  crown  debtor),  to 'recover  a  d<^ 
found  to  be  due  from  the  defendant  to  the  debtor  of  the 
crown,  till  the  coming  in  of  the  answer  to  a  bill  in 
equity,  filed  by  the  defendant  against  the  crown  debtor 
for  a  discovery,  under  which  an  injunction  had  been 
obtained,  for  want  of  answer,  to  restrain  the  crown 
debtor  from  proceeding  in  an  action  commenced  by  him 
against  defendant  for  the  same  debt,  on  the  application 
of  the  defendant  in  the  scire  facias  ;  because  tne  state* 
meats  in  the  answer  could  not,  in  any  possible  view, 
be  given  in  evidence  by  the  defendant,  in  support  of 
the  issue  taken  on  the  defendant's  plea  traversing  the 
debt  due  from  him  to  the  crown  deotor*  Rex  v.  WU' 
Hams,  13  Pri.  181. 

Claiming  goods  seixed  bi/,"]  Leave  given  under  spe- 
cial circumstances,  verified  by  affidavit,  to  appear  and 
claim  property  seized  under  an  immediate  extent,  the 
usual  rule  for  that  purpose  having  expired  upwards  of 
five  months  before  vrithout  any  claim  bang  made  by 
the  party.     Rex  v.  Humpherti,  M*C1.  &  Y.  173. 

I'he  Court  will  admit  a  party  claiming  goods  seiied 
by  the  sheriff,  under  a  writ  of  capias  vtlagatum,  to 
enter  his  claim  and  traverse  the  inquisition  after  the 
time  for  so  doing  was  expired,  and  a  venditioni  exponae 
executed,  where  the  claimant's  attorney  has  mittakea 
his  course  (having  brought  an  action  against  the 
sheriff,  instead  of  having  claimed  and  traversed)  on 
payment  of  costs.    Rex  v.  Remdell,  5  Pri.  576. 

Where  goods  are  in  the  hands  of  a  sheriff,  and  art 
claimed  by  a  subject  as  aeiaed  under  a  ^./o.  and  by 
the  crown  under  an  extent  as  having  a  hen  on  the 
goods  for  duties,  the  Court  will  not  stay  the  proceed- 
ings of  the  crown  so  as  to  let  the  question  be  tried  in 
K.  B«,  for  it  is  the  prerogative  of  the  crowa  to  have  all 
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qiMtlifliis  vdfttiB^  to  the  refeniM  decided  in  Eiche* 
qner.     i?ffx  ▼.  Ptcfcuum.  3  A  est.  862. 

It  is  sufficient  if  i  defendant,  claiming  goods  seised 
under  an  extent,  tiaverse  the  ^aoytaij,  being  the 
debtor  to  the  crown's  debtor  at  the  time  of  the  seizure 
or  of  laying  the  inquisition,  and  it  is  not  neoessaiy  to 
say  "  at  tM  time  of  the  issuing  the  extent."  Rn  v. 
Lambton,  5  Pri.  421. 

Poundage,']  Two  extents  having  issued  against  A. 
and  an  extent  in  aid  into  another  county  against  B. 
for  the  same  sums*  B.  naid  the  whole  debt,  giving 
notiee  to  the  sheriff  to  retam  the  money  till  the  legality 
of  the  extent  in  aid  was  tried  ;  afterwards  A.  paid  part 
of  the  money  to  B.  in  consequence  of  an  agreement 
among  themselves.  The  sheriff  who  took  the  inquisi- 
tions against  A.  is  not  entitled  to  any  share  of  the 
poundage.     Rexr.  BowUt,  Wightw.  116. 

Where  an  extent  in  chief  had  been  issued  for  the  re- 
covery of  a  sum  of  money,  being  proceeds  of  assessed 
taxes  for  a  pert  of  a  year,  depositea  by  a  collector  with 
a  banking-house  which  had  stopped  payment,  and  such 
sum  was  partly  composed  of  balances  left  in  the  hands 
of  the  collector  upon  his  several  monthly  payments  to 
the  receiver  general,  theCimit  refused  to  refer  it  to  the 
king's  remembrancer  to  see  (in  effect)  whether  the 
poundage  upon  all  those  peyments  ought  not  to  be  de- 
ducted from  the  sum  mentioned  in  the  extent,  as  being 
the  collectm^s  and  not  the  king's  money ;  upon  the 
nounds,  1st,  That  the  application  was  without  prece- 
dent :  2d,  That  the  collector's  title  did  not  accrue  till 
the  completion  of  his  collection  aud  payment  of  his  eo- 
tiie  ssKOSwmcmt :  3d.  That  the  same  did  not  come 
within  the  jurisdiction  of  this  Court  as  a  debt,  or  li- 
qindatod  demand,  but  was  subject  to  the  control  of  the 
mnls  of  the  treasury,  who  have  all  the  requbite  ac- 
counts before  them,  as  an  equitable  claim  to  be  ad- 
justed, or  wholly  disallowed,  accordmg  to  circum- 
stances :  4th,  That  it  would  he  impossible  for  the 
master,  without  the  accounts,  to  see  whisther  ultimately 
the  collector  would  have  any  claim.  Sex  v.  Manh, 
andothen,  M'Cle.681. 

Two  eitents  issued  into  different  counties,  both 
sheriffs  levied  to  the  whole  amount.  Upon  the  one 
the  debtor  paid  the  debt.    The  sheriff  to  whom  it  is 

rud,  is  entitled  to  the  whole  poundage.  Rex  v.  Fry, 
Anst.  358. 

The  sheriff  cannot  chsrge  a  per  centage  for  auction- 
eer who  sells  under  an  eiteot  besides  his  poundage. 
Rex  V.  Craekeuthorp,  2  Anst  412. 

Two  extents  issued  into  different  counties  for  the 
same  debt,  both  sheriffs  seized  goods ;  the  debt  was 
psid  to  the  one  before  a  venditioni  exponas  issued  to 
either ;  he  shall  have  the  whole  poundage.  Hex  v. 
Barbor,  3  Anst.  717. 

Proceeding  wheroermcn  debtor  it  an  inulrenl,]  Course 
of  proceeding  on  the  part  of  an  insolvent  debtor  of  the 
crown,  in  pmoo  under  an  extent,  for  the  purpose  of  ob- 
Uing  his  aischarge  under  the  1  Geo.  4.  c.  119.  s.  41. 
tvpertedeoi  quoad  eorput.  This  Court  is  not  bound  by 
the  general  provisions  of  the  act,  in  respect  of  insolvent 
person  applying  to  the  Court  of  insolvent  debtors,  or  to 
the  quarter  sessions,  for  their  discharge  out  of  custody ; 
the  s.  41 .  of  the  statute  has  giveu  the  barons  of  the  ex- 
chequer an  independent  and  discretionary  power  to 
discharge  insolvent  crown  debtors,  on  an  investigation 
of  the  whofe  case.  Rex  v.  Aa$ten  and  othertt  and 
Rex  V.  Lewii,  9  Pri.  142.     See  57  G.  3.   c.  117. 

An  extent  lies  against  the  insolvent  sgeat  of  a  (ire 
insurance  company,  where  it  is  found  on  inquisition 
that  he  has  received  a  sum  doe  to  the  crown  for  in- 
surance duties,  though  the  compaiiy  be  also  liable  to 
the  crown.    Rex  v.  Wrangham,  1  Tyr.  383. 

An  application  to  discharge  a  defendant  in  prison 
under  an  extent  for  duties  in  his  hands,  being  a  part 
of  money  received  by  him  foe  pftminms  and  duties  on 


policies,  as  agent  of  an  insmmee  comptoyt  ei  die 
ground  of  his  having  been  arrested  by  the  office  for  tbs 
whole  balances  due  from  him  to  them,  including  ssdi 
duties  before  the  extent  issued,  as  to  which  ddit  ks 
was  afferwaids  discharged  under  the  insolvent  act,  re- 
fused, by  discharging  a  rule  to  shew  cause ;  the  Cooit 
holding,  that  such  a  ground  raised  a  question  of  merits 
which  could  not  properly  be  brought  before  the  Coait 
but  by  traversing  the  inquisition ;  and  that  they  coaU 
not  set  avde  an  extent  quia  improvidt  emanaeitt  on 
motion,  on  a  stotement  of  such  facte  by  affidavit  as 
would  amount  to  a  reference.  Rex  v.  Seton,  8  Pri.  671. 
Priority  of,  toJi,fa,']  Qu^re,  Whether  goods  seited 
by  the  shoiir  under  ^.Ji.fam  at  the  suit  of  a  subject,  sre 
protected  against  an  extent  tested  and  issoed  after  tks 
seizure  but  before  sale.     Giiei  v.  Gnesr  mnd  eaetkf, 

1  V.&J.232. 

Goods  seized  under  a  >E.  fa.  at  suit  of  a  sultject,  sn 
before  sale  liable  to  be  t^n  by  extent*  tested  alW  de- 
livery of  the  fi,fa,  to  the  sheriff.  Res  v.  Weili,  16 
East,  278.  n. 

Recognised  in  Exchenuer  as  a  solemn  decision  sad 
being  uncontradicted  by  later  authority,  though  at  vi- 
riance  with  former  determinations  of  other  Cooxts  (ef  . 
Uvpam  V.  Suswisr,  2  W.  Bla.  129.    Staety  v.  Huhe, 

2  Doug.  41 1.)  not  suffered  to  he  questioned  on  an  is- 
terlocutoiy  motion.  Ret  v.  Slapar  and  Allem,  6  Fin. 
114.     Wood  B.  dub. 

And  see  Rex  v.  Osfroms,  6  Pri.  94.  Rex  v.  Dnre 
(Sheriff),  1  Chit.  643.  See  Rtx  v.  Giics,  8  Pri.  293 ; 
infra,  p.  xl. 

The  Utter  pert  of  s.  74.  of  33  H.  8.  c.  39.  appliei 
only  to  cases  where  the  goods  of  the  debtor  are  sot 
only  token  iu  execution  Imt  sold,  the  property  in  tbos 
not  being  altered  till  then,  end  that  until  the  property 
be  altered  and  transferred  absolutely  from  the  dcMor, 
by  sale  and  delivery,  the  crown's  esecotion  is  to  be 
preferred,  even  where  the  crown  process  is  so  awaided. 
Rexw.SUtperejiAAlUn,  6Pri.ll4. 

Where  a  landlord  has  distrained  for  rent  arresr, 
and  the  tenant  has  replevied  the  goods,  and  has  mid 
a  part  on  his  own  account  by  permission  of  the  land- 
lord, if  in  the  mean  time  the  remainder  are  seized  oa- 
lier  an  extent  tested  after  the  distress  for  a  debt  doe  to 
the  crown,  which  is  satisfied  thereout»  according  to  tks 
exigency  of  the  writ,  this  Court  cannot,  in  the  eier- 
cise  of  its  equitable  jurisdiction,  interfere  to  enlar|9 
the  time  for  the  return  of  the  process,  that  the  sheriff 
may  in  the  interim  proceed  under  it  against  the  de- 
fendant's lands,  for  the  landlord's  indemnity,  on  tke 
ground  that  the  defendant  had  not,  pending  the  dis- 
tress, in  point  of  fact,  deeds  and  chattels  sufficient  to 
satisfy  the  crown's  debt,  or  io  any  way  use  ilie  crowa 
process  in  favour  of  the  landlord  under  such  cimn- 
stances,  and  principally  because  on  the  levy  bavisg 
been  made  the  writ  would  be  eo  instanttfunetiu  ofch. 
Rex  y.  Hifdder,  4  Pri.  313. 

Where  a  moiety  of  the  forfeiture  in  a  penal  actios 
is  vested  by  judgment  in  the  crown,  it  hss  priority  of 
process*    Cawthom  V,  Camjibell,  1  Anst.  221. 

An  immediate  extent  and  extent  in  chief  io  the 
second  oraoy  degree,  are  to  be  satis6ed  before  an  eiieit 
in  aid  of  a  prior  teste,  where  the  same  goods  wnc 
seized  under  both  eitents,  though  tlie  inquisiiioa  oa 
the  latter  was  tsken  before  that  on  the  former,  and  oa 
the  same  day  as  the  inquisition  under  the  immcdists 
extent  and  die  vrnditioni  eiponat  on  the  extent  in  aid 
was  tested  before  that  which  issued  on  the  exteot  is 
chief,  in  the  particular  degree.  Rex  v.  LaHUi^,  8 
Pri.  683. 

An  extent  sued  out  on  the  affidavit  of  one  of  tbe 
partnera  in  a  firm,  against  whom  an  extent  has.issQcd 
m  chief,  containing  the  usual  averment  under  A*. 
15  C.  1.  is  notwithstenJing  not  an  extent  in  aid,  hot 
an  exteot  in  chief,  in  the  partieular  degree*  and  en- 
titled to  the  prerogative  preference  in  executioB  doe  to 
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lamediite  ezitati»  or  cartaaU  in  Um  fint  iuumce. 
S.C, 

It  U  not  aeceflsarY  that  th«  crown  ia  procMding  to 
lecorer  the  debts  of  its  debtor  by  extoat  withia  the 
first  degree,  shoald  fint  9Mhf  the  unmediato  debtor's 
proper  «fiects  io  discharge  of  its  debto  before  retorting 
to  tne  debtor's  debts.  Sk>  held  in  a  case  of  two  con- 
cunent  extents  by  two  revenue  boards ;  one  in  chief 
in  the  second  degree*  and  the  oiher  in  aid,  the  latter 
having  first  obtained  execution  of  the  v€»dUioni  txpona$, 
and  both  io  fact  proceeding  for  the  benefit  of  the  crowa. 
Ba  ▼•  Larking,  8  Pri.683. 

EXTENT  IN  AID. 

In  g^niral.']  Bond  to  the  crown,  though  not  kt- 
feited,  is  sufficient  to  entitle  the  obligor  to  an  extent 
in  aid.  Rex  v.  Maintcaring,  I  Pri.  202.  but  see 
67  G.3.  c.  117.  $.  4.  pott.  Appendix  No.  IV. 

The  rule  of  court  not  indispensable,  that  the  affi- 
davit should  contain  an  allegatioa  that  the  debt  is 
not  a  trust  debt.    S.  C. 

The  court  will  not  set  aside  any  part  of  a  record 
on  motion,  nor  order  a  replication  to  a  plea  to  an 
extent  to  be  struck  out  because  not  consistent  with, 
or  at  least  not  pursuing  the  facts  stated  in  affidavit 
on  which  the  fint  was  granted.  Thus  where  an  ex- 
tent in  aid  had  been  issued  on  a  fiat  founded  on  an 
nflUavit,  stating  that  the  prosecuton  of  the  extent 
were  jointly  and  severally  bound  by  writing  c4>liga- 
tory  to  the  crown,  conditioned  for  the  returning  all 
sums  of  mone^  which  they  should  receive  from  the 
collector  of  excise,  which  bond  was  still  undischarged, 
and  that  they  were  indebted  to  his  Majesty  for  mo- 
ney received  by  them  from  the  collector  for  his  Ma- 
jesty's use  :  the  defendant  having  pleaded  that  they 
were  not  indebted  to  the  crown  at  tne  time  of  issuing 
the  extent,  by  receipt  of  any  money  for  the  use  of  his 
Majesty,  and  for  the  answering,  &c.  of  which  they 
were  bound  to  the  king  by  tmsir  said  bond.  The 
attorney  general  replied,  Ist,  affirmatively  in  the 
words  of  me  plea ;  2ndly,  that  the  prosecuton  of  the 
extent  did  not  pay  to  the  commissionen  of  the  excise 
money  considering  the  proceedings  to  be  so  framed, 
for  the  purpose  of  unduly  obtaining  an  extent,  which 
could  not  oe  supported,  the  defendant  would  be  pro- 
tected by  the  court  who  could  sUy  the  proceedings 
after  verdict,  and  on  application  by  the  defendant, 
would  recollect  that  this  motion  had  been  made. 
Reiw.Burbery,  10  Pri.  46. 

Who  entitled  (o.]  The  court  refused  to  grant  a 
fiat  for  an  extent  on  an  application  made  by  a 
committee  of  a  lunatic  against  a  preceding  commit- 
tee on  the  usual  bond  to  the  crown,  whera  he  had 
been  declared  bankrupt  under  a  commission  of  bank- 
raptey  issued  against  him  so  long  as  ten  yean  before 
the  application.  In  re  Lacy,  10  Pri.  135. 
The  party's  remedy  is  by  teirefacioM,  S.  C. 
An  obligor  to  the  crown  by  bond,  conditioned  to 
sell  all  such  suean  as  shall  be  ddivered  to  him,  as 
agent  for  the  sAle  and  disposal  of  certain  suean,  and 
to  account  for  and  pev  over  the  produce  of  the  sale 
of  the  said  sugan  to,  occ.  may  sue  out  a. writ  of  ex- 
tent in  aid  under  the  proviso  in  the  57  G.  3.  c  117. 
as  upon  a  debt  due  from  him  to  the  crown,  being 
the  balance  of  monies  received  by  him  between  the 
date  of  his  appointment  and  the  time  of  issuing  the 
extent,  arising  from  the  sale  of  sngan  delivered  to 
him  after  his  appointment,  and  previous  to  the  date 
of  the  bond.    Rex  v.  KyHaOom,  11  Pri.  598. 

A  debtor  of  the  crown  may  gain  a  priority  for  his 
own  demand  beforo  other  crediton  by  extent*  tboi^ 
it  is  sworn  that  the  crown  is  in  no  dattger»  nor  have 
the  court  discretion  to  prevent  him.  Rss  v.  BUtd^ 
fifrd,  lAnst  162;  but  see  now  57  0. 3.  0.117.  $4. 
foet,  ArPSNMX  No.  IV. 


and  Big.  Gem,  Trm*  1(KI3,  at  to  AffidaMt  of  dugcr, 
«Hte,  SM  poet,  al. 

A  manufacturer  liable  to  exoM  duty  on  the  articles 
made  by  him  growing  due  from  day  to  day,  was  beU 
eotitleci  to  an  extent  in  aid.  Res  v.  WUUmme, 
3Pri.80.  but  see  now  57  G.3.  c.ll7.  §4.  poet. 

An  immediate  debtor  to  the  crown,  indebted  by 
reason  of  his  reeeipt  of  the  crown's  monev  as  a  cean- 
try  banker,  to  whom  it  had  been  paid  by  a  district 
eoUector  of  eadse  for  the  paipeee  of  being  reoritted 
by  him  to  London,  is  not  entitled  (thongh  he  shall 
have  entered  into  the  usual  bond  to  the  crown  to  pay 
over  the  money  or  remit  good  bills  fix  the  amount 
within  21  day§  after  reeeipt  of  it)  to  sue  ont  an  ex- 
tent in  his  own  aid  unless  there  has  been  in  foct  a 
literal  breach  of  the  condition ;  such  breach  to  be 
steted  in  the  affidavit  for  obtainiaip  tiwfittt  fior  tiw 
extent.    Rex  v.  7ai^0R.  9  Pri.  647. 

If  there  has  been  no  breech  of  the  bond,  obligor 
can  only  obuin  an  extent  on  a  commission  and  in- 
quisition to  find  a  debt  due  to  the  crown  as  in  the 
ordinary  courre  of  proceeding  with  reqiect  to  limple 
contract  onaditon  of  the  crown.    S.  C. 

Banken  having  money  in  their  house  arising  from 
the  ttseessed  taxes  paid  in  for  the  purpose  of  being 
paid  over  to  the  exchequer  on  aoooant  of  a  receiver 
general,  for  due  peyment  of  which  by  him  they  have 
^iven  bond  to  the  crown,  may  still  sue  oat  an  extent 
m  aid,  on  affidavit  stating  generelljK,  their  having  re- 
c^ved  the  money  for  that  purpose.  Nor  is  it  neoes* 
sary  that  they  should  shew  in  the  affidavit  made  to 
obtoin  the  fiat  that  they  are  not  precluded  by  57  G.  3. 
c.  117.  from  using  the  crown  process,  e»g.  that  being 
sureties  they  have  been  called  on  l^  the  crown,  on 
account  of  the  default  of  their  principal  or  in  any 
other  respect.     Rox  v.  Gibba,  7  Pri.  633. 

In  reckoning  the  degrees  allowed  for  prooeed- 
ings  in  aid,  the  king's  did>tor  is  not  to  be  counted. 
And  the  sheriff  may  retom  and  seiie  the.  debts  dae  to 
the  debtor  in  the  third  degree.  Bex  v.  lAuhingtonf 
1  Pri.  94. 

The  surety  in  a  bond  to  the  crown  by  a  maltstotf 
for  securing  the  payment  of  duties  on  malt  made  by 
him,  is  not  such  a  debtor  to  the  crown  as  is  enlitM 
to  prosecute  an  extent  in  aid  ;  because,  by  the  special 
condition  of  such  bonds,  the  duties  are  not  payable 
till  four  months  after  the  maltster  shall  have  made 
eotiy*  according  to  the  48  Geo.  3.  c.  74.  s.  28.  Acs  v. 
Sly,  2  Pri.  157.  (and  see  57  G.  3.  c.  117.  i  4.)  post. 
It  is  not  necessary  that  the  bond  on  winch  the  in« 
quisition  proceeds,  should  be  actually  produced.  S.  C. 
The  pioceas  of  extent  issues  of  common  right  if 
well  founded.    S.  C. 

A  debt  due  to  the  crown  for  duties  psyable  in 
respect  of  post-horses,  income  Ux,  stsge  coaches^ 
ana  assessed  texes,  was  not  a  debt  of  sach  a  natare 
as  before  57  G.  3.  c.  117.  entitled  the  crown's 
debtor  to  an  extent  in  aid»  against  his  own  debtor. 
Nor  would  a  baron  if  aware  of  the  nature  of  each 
dd>t,  grant  a  fiat ;  or,  if  by  inadvertence  he  did,  the 
court  set  it  aside  in  a  sabaeqoent  stage,  quia  tnvprv- 
vifle  etmmavU,  without  requiriog  the  defondant  to 
plead.    Rexr.  WUton,  2  Pri.  368. 

A  brewer  indebted  to  the  crown  for  excise  duties, 
entitled  to  an  extent  in  aid.  Queere,  whether  the 
afiidavit  should  not  sUte  some  act  from  whence  the 
fact  of  the  defendant's  insolvency  might  be  made  ap- 
pear. Rex  V.  Rippou  and  amotker,  2  Pri.  398.  but 
see  57  G.3.  c  117.  $4.  poet,  AppivIioix  No.  IV. 

Reg.  Gen.  5  Car.  1.  that  no  debts,  without  s^ 
ctalty,  shall  be  found  by  inquisition  for  debto  in  aid, 
unless  it  be  by  otder  on  motion  in  open  covrt» 
or  unless  it  be  for  debto  due  to  the  kia^s  farmere* 
not  to  be  limited  to  a  confined  constmctwa  of  par- 
sons answering  the  description  of  king'tfarnnn^mk 
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it  to  be  extended  to  ill  penons  becoming  accountable 
to  the  crown  for  money  belonging  to  the  public  in 
their  hands.  The  mle  of  the  3rd  of  Wilt.  3.  that 
fiat!  shall  not  be  granted  on  a  shnple  contract  debt 
in  vacation,  unless  by  order  of  a  baron,  held  not  to 
be  intended  to  infringe  the  authority  of  the  chancel- 
lor of  the  Exchequer  to  sign  such  fiats.  Rex  v. 
MMrait  and  others,  2  Pri.  13.  but  see  57  G.  3. 
c.  117.  i  4. 

What  man  be  taken  under."}  The  doctrine  of  crown 
process  having  priority  where  it  bears  teste  on  a  day 
subsequent  to  a  subject's  execution  on  zf.fa.  under 
which  the  sheriff  has  seized,  applies  to  cases  of  ex- 
tents in  aid.     i?er  v.  Shper  and  another »  6  Pri.  144. 

See  in  general  Bex  v.  Lamb,  13  Pn.  649. 

Qatere  whether  an  assignment  made  by  deed  for 
benefit  of  creditors  by  a  party  whose  goods  were  at 
the  time  in  possession  ot  the  sheriff;  having  been 
taken  under  a  fi.  fa,  a  writ  of  extent  coming  to  the 
hands  of  the  sheriff  after  assignment  executed,  and 
-before  the  goods  were  sold,  and  whilst  the  sheriff 
and  landlord  were  in  possession — was  a\-ailable  to  pass 
the  property  prolessed  to  bo  assigned.  Rex  v.  Evam, 
9  Pri.  366. 

A  parcel  made  up  by  a  banking-house  sealed  and 
addrnsed  to  another  banking-house,  containing  cash 
notes  and  checks  of  the  latter,  and  bills  of  exchange 
specially  indorsed  to  the  former  to  make  up  a  balance 
doe  from  them  to  their  general  account,  and  depo- 
sited on  3  July  after  the  bank  was  shut  with  a  wo- 
man aervant,  left  in  care  of  the  banking  house,  to  be 
given  to  the  postman  in  the  morning  of  the  4th,  who 
was  in  the  habit  of  calling  for  such  parcels  before 
banking  hours.  Held  to  be  seizable  under  extent  in 
aid  tested  2nd  July  and  returnable  6th  Nov.  and 
that  although  the  inquisition  finding  the  debt  due  to 
the  debtor  of  the  crown  debtor,  was  not  taken  til! 
4th  Nov.  following :  because  the  ciicumstances  did 
not  amount  to  a  delivery  of  the  parcel  to  the  persons 
to  whom  it  was  addressed  or  their  agent,  and  there- 
fore conferred  no  right  of  property,  the  contents  re- 
mained in  the  banking  house  at  the  risk  of  those 
who  made  up  the  parcel  and  were  still  under  their 
controul.  Seem,  if  it  had  been  delivered  to  tlie 
postman.    Rex  v.  Lambton,  5  Pri.  428. 

Prioritjf  of  extent  in  aid  to  fi,  fa,]  An  extent  at  the 
instance  of  the  crown  against  the  debtor  of  the  king's 
debtor,  being  both  tested  and  delivered  to  the  sheriff 
after  a  seixuie  by  him  in  execution  under  a /i./a.  of  the 
goods  of  the  partv  on  a  judgment  recovered  at  suit 
of  a  subject  creditor,  attaches  upon  the  property  in 
the  sheriff's  hands,  while  they  remain  unsold  in  virtue 
of  the  king's  prerogative  right  of  priority  in  execution 
of  the  crown  process.  Cilet  v.  Grover  and  another 
in  re  Rex  in  aid  of  Grover  v.  Giies,  12  Pri.  2.  See 
1  Y.  &  J.  232. 

Where  the  sheriff  seized  goods,  &c.  of  a  defendant 
under  a /i. /a.  sued  out  on  a  judgment  recovered  at 
suit  of  a  subject  creditor,  and  after  the  seizure,  but 
before  sale,  an  extent  in  aid  issued,  tested  after  the 
seizure,  and  founded  on  a  commission  to  find  debts 
dated,  and  an  inquisition  taken  thereon,  the  same 
day  as  the  teste  of  the  extent  was  nut  into  the  she- 
riff's hands  to  be  executed.  Helo  that  the  extent 
attached  on  the  ^[oods  so  taken  while  remaining  un- 
sold in  the  shenff's  hands.  Rex  v.  Giles,  8  Pri. 
293. 

Distent iettte  Wood,  B.  on  the  ground  that  as  the 
Ji'fa.  had  been  in  fact  and  in  law  executed  by  the 
seizure,  the  crown  process  coming  to  the  sheriff  after 
seizure,  was  too  late  because  the  property  was  altered 
and  divested  out  of  the  debtor  en  seizure  by  the  she- 
riff which  is  the  perfecting  of  the  execution,  the  sub- 
sequent sale  being  merely  a  formal  part  of  the  she- 
lifif'sdoty.    S.C. 


Quart,  in  what  stage  of  the  cxecalion  the  praperiy 
in  the  debtor's  goods  is  divested  out  of  the  d^ior, 
and  transferred  to  the  judgment  creditor  ?  or  wWa 
an  execution  may  be  consiwred  as  executed  ?  S.C. 
See  Att,  Gen,  v.  Fort,  8  Pri.  364.  d. 

Effect  of  before  inquisition  taken  J]  An  extent  at 
the  suit  of  the  crown  against  the  debtor  of  its  debtor 
has  not  before  inquisition  taken,  the  eflbct  of  diieit- 
ing  the  crown  debtor's  right  to  sue  his  debtor,  or 
to  receive  the  debt.  An  acrion  commenced  afW  iq 
extent  issued  against  the  debtor  of  a  crown  debtor, 
but  before  the  taking  of  an  inquisition  under  it,  and 
proceeded  in  by  the  assignees  of  the  plaintiff,  (who 
had  in  the  mean  time  become  a  bankrupt)  in  hii 
name,  after  incniisition  taken,  and  the  debt  so  sued  for 
had  been  seizea  under  it  into  the  hands  of  the  crows, 
and  an  amtweasmanus  issued,  on  the  application  of 
the  bankrupt  after  issue  joined.  Held  lo  have  been 
well  proceeded  in,  and  the  court  discharged  a  nk 
for  setting  aside  the  verdict  obtained,  and  entering  t 
nonspit,  which  had  been  granted  on  the  ground  tint 
the  plaintiff  had  no  right  to  continue  the  suit  under 
such  circumstances.  iMkeman  v.  M'Adam,  8  Pri. 
676. 

Title  of  th  ird  persons  claimants.'\  Paitia  clainiog 
goods  which  have  been  found  by  inquisition  to  be 
the  property  of  a  defendant  under  an  extent,  onut 
shew  title  in  themselves,  and  cannot  unless  that 
title  be  admitted  on  the  record,  object  on  the  demer- 
rer  to  the  proceedings  upon  the  extent.  Rex  v.  Soatby 
andothers,  \Y,kJ.249. 

Quare,  whether  upon  an  inquisition,  a  verdict  fcr 
penalties  is  legitimate  evidence  of  a  debt  due  to  tke 
crown.    S.  C. 

Proceedings  on  Extents  in  Am. 

Affidavit  of  danger  in  order  to  obtain  fiai,  nnder 
57  G.3.  c.  117.  $  4.]  It  was  ordered  by  the  ooort 
of  Exchequer,  Trin,  1822,  that  no  fiat  for  an  ex- 
tent in  aid  should  be  thereafter  granted  unlea  the 
party  applying  for  the  same  or  some  persou  or  per- 
sons on  nis  behalf  should  make  affidavit,  "  That 
unless  the  process  of  extent  for  the  debt  doe  to 
him  from  his  debtor  he  forthwith  issued  the  debt 
due  to  the  crown  from  the  party  applying,  wooki  be 
in  danger  of  being  lost  to  the  crown.  Reg.  Gen, 
n  Pri.  160. 

The  Stat.  59  G.  3.  c.  117.  does  not  extend  to  ex- 
tents in  aid  commenced  before  it  passed.  Rext, 
Sloper,  6  Pri.  144. 

Aflidavit  of  danger  in  order  to  obtain  judge's  fist 
for  an  extent  in  aid,  is  not  Jegal  evidence  to  support 
an  inquisition  under  the  extent.  Rei  v.  Ucmblcvtr, 
llPii.29. 

Other  affidavits  for  obtaining  ei  tent  in  aid,']  The  al- 
legation required  to  be  made  in  the  affidavit  to  found  sa 
extent  in  aid,  that  the  debt  has  not  been  sued  for  io 
any  other  court,  cannot  he  dispensed  with  ;  nor  can  the 
crown's  accountant  be  permitted  to  abandon  another 
mode  of  proceeding  previously  elected  by  him  for  the 
recovery  of  his  debt,  for  the  purpose  of  enabling  him 
to  make  that  allegation.  The  crown'a  debtor  can- 
not have  a  diem  clausit  extremum  in  aid  after  the 
death  of  his  debtor  against  the  estate,  unless  the 
debt  have  been  found  in  the  lifetime  of  the  deceased. 
Hippeslejft  Ex  parte,  2  Pri.  379. 

The  affidavit  made  to  obtain  the  fiat  of  a  baron  fix  an 
extent,  need  not  contain  any  allegations  tending  to 
shew  that  the  party  on  whose  behalf  the  applicatioB 
proceeds,  is  without  the  restraining  provisions  of  57 
Geo.  3.  c.  1 17  ;  or  that  it  should  set  out  the  condi- 
tion of  the  bond  for  that  purpose.  It  is  enough  that 
the  btron  be  satisfied  that  there  is  ground  for  grant- 
ing a  fiat  for  the  extent.  The  suiute  does  not  re- 
quire that  such  a  course  should  be  adopted,  nor  has 


MODERN  CASES  IN  EXCHEQUER. 


xli 


It  affected  in  inj  respect  the  old  practice  observed  in 
auch  preliminary  matters.  Rex  v.  DineUy,  9  Pri. 
31  !• 

Where  a  crown  debtor  is  entitled  to  an  extent  in 
aid  by  the  practice  of  the  court,  it  is  not  necessary 
that  ne  should  have  the  sanction  of  the  revenue  so- 
licitors, or  of  the  officers  of  any  of  the  revenue  boards. 
Before  57  G.  3.  c.  117.  a  manufacturer  liable  to  du- 
ties of  excise  on  the  articles  made  by  him  growing 
doe  from  day  to  day,  was  entitled  to  an  extent  in 
aid,  although  he  gave  no  bond  to  the  crown,  but  it 
ia  not  so  now.  1^  §  4.  The  crown  is  entitled  to 
an  extent  against  such  persons,  immediately  on  the 
articles  being  manufactured,  although  not  charged 
with  such  duties.     Rex  v.  Williams,  3  Pri.  75. 

The  capias  clause  of  the  writ  of  extent  is  not  usu- 
ally enforced  :  and  where  there  have  been  also  effects 
leaed  sufficient  to  satisfy  the  debt,  the  court  seemed 
diMMMed  to  order  the  dischaige  of  a  defendant  taken 
under  it,  on  his  giving  security  for  his  appearance  at 
the  return  of  the  writ.  Rex  v.  Flaw,  3  Pri.  94.  See 
Rex  V,  Mares,  2  Pri.  151. 

Where  the  produce  of  the  sale  of  an  estate  under 
an  extent  which  is  subject  to  a  mortgage,  has  been 
paid  into  court,  there  must  be  a  reference  to  the  de* 
poty  remembrancer  to  ascertain  what  is  due  on  the 
mortgage.  Rex  v.  Coombes,  I  Pri.  207.  See  post,  xlii. 

The  court  will  not  give  a  defendant  leave  to  tra- 
verse an  extent  in  aid  who  has  let  the  time  for  plead- 
ing pass  without  doing  so,  on  failure  of  motion  to  set 
asK'e  the  proceedings.    Rex  v.  Cibbs,  7  Pri.  633. 

A  defendant  cannot  enter  a  claim  and  traverse  an 
inquisition  after  motion  to  quash  the  proceedings  on 
amdavita  which  were  satisfactorily  answered.    Rex  v. 
Biekley,  4  Pri.  323. 

After  the  defendant  has  obtained  time  to  plead  to 
an  extent,  he  cannot  take  any  objection  to  the  affi- 
davit  on  which  it  is  founded  by  motion.  The  proper 
course  is  to  crave  oyer  and  demur.  Rex  v.  liipptm 
and  others,  3  Pri.  38. 

By  inquisition  on  a  writ  of  extent,  it  was  found 
that  defendant's  property  had  been  seized  by  the  she- 
riff, and  in  part  sold  under  several  writs  of  fi-fa*; 
that  part  of  them  bad  also  been  taken  under  distress 
for  rent ;  that  before  the  extent  issued,  but  after 
seizure  under/,  fa.  and  entrv  by  distress,  and  while 
the  property  was  in  the  sheriiirs  possession,  defendant 
assigned  it  by  indenture  to  the  claimants,  on  trust 
for  general  benefit  of  his  creditors,  who  might  chuse 
to  take  beoefit  thereof :  and  the  sheriff  thereupon  re- 
turned that  he  had  also  seized  the  same  property  into 
the  king's  hands,  under  and  by  virtue  of  the  writ  of 
extent  which  had  issued  and  come  to  his  hands  sub- 
sequently to  the  seizure  under  the  writs  of  fi,  fa.,  and 
the  taking  by  distress ;  and  that  he  held  the  same 
and  the  money  arising  by  the  sale  subject  to  leeal 
claims.  The  assignees  claiming  the  property,  pleaded 
the  indenture  of  assignment,  and  averred  that  after 
it  was  made,  and  before  issuing  the  extent,  defendant 
delivered,  and  claimants  took  possession  of  the  pro- 
perty under  the  deed,  and  that  at  the  time  of  issuing 
the  extent  they  were  entitled  to,  and  possessed  of,  the 
same,  upon  the  trusts,  &c.,  and  that  the  said  inden- 
ture was  made  bond  fide  and  without  fraud  for  the 
benefit,  &c.    Rex  v.  Evans,  9  Pri.  366. 

Replications  to  that  plea  by  the  Attorney  General, 
traversing  the  possession  by  and  title  of  the  assignees 
in  the  terms  of  the  plea,  were  held  specially  de- 
murrable as  traversing  an  immaterial  averment  and 
surplusage.  Held  alM,  that  an  inducement  to  some 
of  the  replications  alleging  the  fact  of  the  sherifTs 
pos^^ion  at  the  time  of  making  the  indenture,  &c. 
as  found  by  the  inquisition,  did  not  cure  the  infer- 
mality  of  a  subie^oent  traverse  to  the  same  replica- 
tion of  the  possession  by  the  assignees.    S.  C. 

In  an  inquisition  on  an  extent  in  aid,  it  is  suffi- 


cient that  the  proeecntor  of  the  extent  be  found  to  be 
indebted  to  the  crown  (generally)  at  the  time  of  tak- 
ing the  inouisition,  without  stating  the  amount  of  the 
debt,  or  the  time  and  manner  m  its  aocrning  due* 
Rex  V.  Franklin,  5  Pri.  614. 

Therefore  if  an  inquisition  find  the  crown-debtor 
indebted  in  a  sum  certain  for  duties,  £cc«  due  between 
two  given  periods,  and  on  the  trial  of  a  traverse  of  the 
crown's  debt,  tnodo  et  formd,  it  be  proved  that  the 
debtor  was  indebted  at  the  time  of  tne  inquisition  in 
a  different  sum  for  duties  accruing  for  a  different  pe- 
riod, it  is  not  a  fatal  variance ;  for  the  allegation  of 
the  amount  of  the  debt,  and  of  the  period  for  which 
it  was  due,  is  not  of  the  substance  of  the  issue,  and 
may  be  rejected  as  surplusage.  It  is  enough  if  there 
be  any  debt  in  fact  due  to  the  crown  at  the  time  of 
taking  the  inouisition  to  sustain  the  proceedings ;  for 
the  being  indebted  to  the  crown  ia  the  basis  of  the 
extent.    S.  C. 

The  court  will  not  interfere  to  assist  a  purchaser* 
for  valuable  consideration,  of  an  estate  sened  under 
an  extent  against  the  vendor,  for  which  he  has  paid 
the  principal  part  of  the  purchase-money,  and  oflfen 
to  pay  the  remainder  to  the  ciown,  or  to  give  up  the 
estate,  on  satisfaction  made  to  himself.  Such  tningt 
are  matter  of  arrangement,  and  can  only  be  effected 
by  the  consent  of  tM  crown.  Rex  v.  JnoUier,  2  Pri. 
394. 

A  defendant  taken  into  custody  under  an  extent  in 
aid  (the  sheriff  having  also  seized  his  property, 
being  more  than  sufficient  to  cover  the  oonand), 
was  ordered  to  be  discharged.  Rex  v.  Kinnear,  3  Pri. 
536. 

Where  his  property  (seised  and  returned)  is  or- 
dered to  be  restored  to  him  on  his  giving  approved 
security,  and  it  is  delivered  up  by  the  aherift  before 
the  securiw  be  approved,  the  remedy  must  be  against 
the  sheriff  for  not  having  the  property  forthcoming, 
not  against  the  party  for  not  having  such  security. 
S.  C. 

The  court,  on  application  of  claimants,  vrill,  by 
rule  to  show  cause,  order  a  venditioni  exponas  to  issue 
before  th^  due  time  arrive  for  selling  the  goods  of  a 
bankrupt  seized  under  an  extent,  on  an  affidavit  that 
it  would  benefit  the  bankrupt's  estate,  because  the 
price  is  expected  to  fall,  &c.,  the  sheriff  to  pay  the 
prosecutor  s  demand  into  the  hands  of  the  deputy  re- 
membrancer, to  the  credit  of  the  cause,  and  the  re- 
mainder to  the  assignees,  the  defendants  (the  claim- 
ants) paying  into  court  100/.  beyond  the  amount  of 
the  deot  claimed  by  the  prosecutor.  Rex  v.  Cripps 
and  others,  3  Pri.  606. 

If  a  greater  sum  tlian  is  actually  due,  and  costs, 
have  been  levied  under  an  extent  in  aid  out  of  per- 
sona^ effects,  the  court  will,  on  motion,  order  the  sur- 
{>lus  and  costs  of  the  proceeding,  which  have  bc*en  so 
evicd,  to  be  refundea  to  the  defendant,  together  with 
the  costs  of  such  an  application.  i?er  v.  Kdwards, 
1  Pri.  448. 

The  court  will  order  the  residue  of  the  proceeds 
arising  out  of  an  extent  after  the  demands  of  the  crown 
have  been  satisfied,  to  be  paid  into  court  to  the  credit 
of  the  cause  (the  crown  and  sheriff  consenting),  and 
in  particular  cases  they  will  order  tliat  the  amount  be 
laid  out  in  the  purchase  of  exchequer  bills.  Rex  v. 
Freame,  1  Pri.  299. 

Where,  on  a  judgment  for  the  crown,  in  an  action 
for  penalties,  an  exient  was  issued,  and  a  levy  made 
by  the  sheriff,  and  whilst  tlie  money  fevied  was  in  the 
sheriffs  hand^,  the  defendant  broaght  a  vrrit  of  error ; 
the  court,  on  application,  ordered  the  money  to  be 
paid  by  the  sheriff  to  the  ofiScer  of  the  crown,  not- 
withstanding it  was  objected  that  if  the  judgment 
were  revers^,  the  party  would  not  be  able  to  obtain 
a  writ  of  restriction,  but  would  be  driven  to  a  petition 
of  right :  the  court  hoUing  that  the  crown  could  not 
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be  pUecd  in  ft  wum  utulira  tban  >  luljwt  nkder 
■imilir  ciraumiUDcei  ;  tud  (bit  (be  court  could  not 
take  DoliM  ibat  greater  difiicnlliei  exiitfd  id  obtainiag 
rauiiuiion  from  Ihe  crooD  tban  fran  Ibe  uibiect. 
fiuv.  Burni,  IV.  &J.579. 

Tbe   Iftncllonl  or  pTsmiiei  OD   which  goocti  harE 
been  aeiied  unilci  an  client 

under  8  Ann.  lo  call  on  the  iheTiir  to  pay  Iwelvs- 
monlbB'  rent,  due  before  the  teste  •>(  tbe  w 

D*Co«i,aPri.  n. 

Whare  an  extent  had  iasued  in  aid  of  a.  company 
nol  iocorpoTDted,  and  iho  inuuiiilim  found  lliat  the- 
(lablor   ■■  iroi  ivdibud  (o  L.&  H.,"  two  of  (he  ran 
[laaj  who  had  «i(pciiled  the  uiual  bond  to  Ihe  crow 
u    taken    fnun    joint   iniuiance    companin,    undi 
2-J  (i.  3.  c.  48,  on  bditiC  of  themielvea  and  Ihe  con 
panj.  "  and  Ihe  olliec  partner*  anil  proprielon  of 
certain  tocicty  called,"  &c. :    Held  ndBcienl,  on  mi 
(iun  in  armi  of  judgment,  and  that  all  the  individual 
membcn  of  the  company  need  col  be  named.     Rti 
UawtbaHam  aail  Mheri.  5  Pli.  447,     RamtbotMu 
Jtci  IN  HrroT,  7  I'ri.  s;o. 

A  lecital  in  »  wlit  of  exlenl,  that  "  two  penona  i 
indelitvd"  to  the  Ciawo  by  bond  generally,  is  >ul 
cieDI  lo  aullioriie  a  commanil  lo  the  aheiilf  lo  inquire 
of  debit  due  to  >uch  two  peraoni  "  on  behalf  oF  ihcm- 
lelrea  andaceitaio  aocicly,  called,"  &c.    S.  C. 

Where   the  crown  detilor  liai  debti  di 


antilled  ti 


lolhacmwE 


ing  tpecial  mailer, 


proceaa  ;   an  ealent  may  iv 
S.  C. 

An  Inquiiition  returned, 
witliout  drawing  and  ataiii: 
[act,  i>  bad,  and  will  be  qua 

find  thai  money  ariiing  fiom  Ihe  e&ecU  of  A.  had 
been  placed  in  the  hands  of  B.  a  banker,  ai  the  pro- 
petty  of  A.  by  C.  and  D.,  his  auignev,  nndcr 
miauon  lincc  superaeded  ;    bnt  that  A.  waa  ll 
dehtcd  to  1).  in  a  larger  amount  than  the  moocy  tn 


11. 


in  hii  hand  I,  whicl 


the  said  debu.     Rei 

QuM,  Wliether 

•  claim  eoforced  by 

Where  the  inquiiiMUM  •••'  -^-t 
necoaary  to  issue  a  new  writ,  the  ! 
returned.    S.C. 

Where  a  teir*  facial,  founded  on  an  inquisi 
niareciles  the  inqultilion,  and  therefore  Giea  bv 
recital,  a  day  on  which  Ihe  debt  hod  been  fuunil 
due,  diflenng  from  Ihe  same  dav  named  as  in  th 
uuiaitioD,  Ihe  Court  will  give  leave  (on  t-ause  being 
shewn)  to  amend  the  writ,  on  payment  of  Ihe 
iiic.  even  after  tlie  defendanti  have  pleaded.  J 
&0H,  4Pri.  181. 

A  plea  lo  an  extent  in  aid,  slating  that  defendant 
had  accepted  a  bill  drawn  upon  him  by  the  original 
debtor,  and  which  did  not  Mcome  due  till  the  day 
after  the  inquisilioD  was  taken,  is  good,  attbongh  the 
defeiidaol  hod  refused  payment,  and  the  original 
debtor  to  ihe  crown  had  been  obliged  to  take  it  up. 
hit  v.  liayrvm.  W  ightw.  32. 

Tbe  Court  will  not  give  judgment  as  if  the  plea 
were  cunfcaied,  for  defeodanii  (claiming  as  astignees, 
Ibe  goods  of  a  bankrupt  seized  under  an  eileni)  on 
motion  for  that  purpose,  where  the  BtloiDey>generaI 
hai  nol  demurred,  replied,  oi  otherwise  procMifed. 

Stmbit,  however,  they  would  grant  a  writ  afoniKa) 
flUHiii  in  such  a  eaic.  Ba  v.  Khii  and  anaiher, 
aitigatn,  6  Pri.  4H0. 

^lliHg  aiidf.]     Tlie  Court  will  eilend  time  fbr  as- 
signees to  appear  and  claim,  where  a  question  raised 
by  motion  to  set  aside  proceedings  under  an  extent,  is 
undisposed  of.     Rti  ^.  Hanhlimtr,  11  Pri.SQ. 
A  fiat  quashed  quia  fmprnidj  tnaHaril,    and  the 


citent  in  aid  inoed  the«i>n,  tet  aaiik  on  moUw  ga 
affidavlla,  that  Ihe  inquisition  ai>  which  Ibe  >«  was 
obtained  and  the  extent  sued  out,  wax  made  vitbsat 
Ell's  cDT*  laelimony  to  the  jury  of  the  oiistcDee  <t<it 
debt,  and  thai  they  (bund  tbe  debt  U  ba  dM  saldy 
on  the  affidavit  of  duurei  made  tw  tbe  pmaeciUin  •! 
the  ealeni.    8.  C.        ■ 

I'he  crown  debtor  took  out  an  extent  agaiitri  \m 
debtor  for  a  large  onm,  a  amall  part  of  which  wis  dis- 
putahle  on  his  own  shewing,  the  extant  is  not  void  la 
toto.     litis.  Siitriff.  1  Anit.  190. 

'I'be  claim  of  an  indorsee  against  tlie  dnwet  of  a 
bill  of  exchange  <hi  uon-pejioeBl  by  the  aceepw.  is 
auoi^inal  debt  on  which  tbe  dd>(ar  of  tbe  cnwn  Bay 
sue  out  an  eileut.     S.C. 

Credilore  of  a  defendant  in  extent  in  aid,  hive  ul 
such  an  intemt  in  the  property  ax  to  entitle  then  la 
move  to  set  it  aside  fbr  Ibeir  bencft,  though  joiaed  ii 
tbe  application  by  the  defendant ;  Hit  n>.  if  they  biJ 
obtained  judgment.     Rtx  v.  Warw,  2  I'ri.  151. 

An  extent  in  aid  against  tbe  body  of  a  iMei^al. 
m^y  be  issued,  tliough  not  applied  for  in  open  coon. 

A  rule  obtained  to  tet  aside  an  extent  in  aid,  shoaU. 
in  all  caaei,  be  lerved  on  tbe  crown  officers  of  tbe  de- 
partment of  the  revenue  lo  wliich  tbe  proateelor  <f 
tbe  eitent  is  indebted,  to  give  them  an  oppntuitj  •( 
coming  before  Ihe  conit.     S.  C. 

If  a  party,  proceeding  by  ettent  in  aid,  on  nek 
a  debt  due  to  the  crown  at  does  not  antborix  ikil 
proceai,  be  a  I  the  lame  lime  really  a  debtor  by  bnd 
alto,  that  does  not  operate  to  remove  tbe  ohjectkia. 

An  extent  will  not  be  aet  nide  tor  inegelarilj,  n- 
lest  tlie  penon  objecting  apply  before  tbe  tale,  o^r 
a  DoutiluRt  (xjKflMt  of  Ibe  eflecta  which  ban  bM 
levied.    S.  C, 

The  rule  to  claim  it  not,  MTM,  notice  of  Ite  iateadd 
sale.     S.C. 

'Ihe  Court  will  not  sel  aude  an  eiteni  in  aid,  on  Ikt 
ground  the  debt  levied  uoder  it  is  of  gtatv  amaM 
than  the  debt  sworn  to  be  doe  from  tbe  original  detacr 
of  the  crown,  although  the  parly  mored  it  oa  Ike 
conditionof  paying  tbecrawn'sdebt,  HcxT.fiHtti, 
1  I'ri.  394. 

ion  oppoaed  bi 

sued  to  find  debts,  to  be  made,  by  inserting  theieia  tie 
word  "  ttnnii,"  being  the  day  of  the  month  on  vliicli 
Ihe  extent  in  fact  issued,  and  on  which  Ihe  jtit  bore 
date,  a  blank  having  been  lefl  in  the  pfoceis  for  U* 
day  of  the  month,  which  was  not  supplied,  not  ■» 
the  omiision  observed  till  nfler  the  inqiuxition  Ukta 
Ihereon  had  been  letnTned  into  court,  Rti  «.  JlmJ 
and  enothtr,  9  PH.  483. 

On  a  moliaa  opposed  by  counael,  tbe  coort  oite- 
ed  an  amendment  of  a  writ  of  eileni  in  aid  ioned  I* 
find  debu  by  irderting  theiein  the  worn  uccti, 
bein^  the  day  of  the  month  on  which  the  citeal  a 
fact  issued,  and  on  which  the  Gri  bote  date,  a  blink 
having  been  left  in  the  ptocess  for  tbe  day  of  die 
month,  which  was  not  supplied,  nor  tbe  onuMioa 
obaerved  till  after  the  inquiailioa  taken  thenoa  k^ 
been  returned  into  court.    S.  C. 

L«ave  lo  amend  given  to  the  Atiemq  Geoanl  oe 
ermi  of  withdrawing  replication  of  im  nl  /ertsa, 
nd  paying  coils,  K«i  v.  Koat,  9  Pri.  366. 
laumg  Mu  iDTif .]  Tbe  court  will  not  grant  a  ae* 
rrit  of  eilent  of  the  data  of  a  fntmer  tested  leftnl 
eaia  before  on  the  grokind  that  the  defendaM  has 
een  since  found  lo  have  been  fuilber  indebMd  10  ikc 
rown,  snd  to  have  had  at  the  lime  of  jaMiag  Ibe 
rsl  extent,  property  not  then  known  to  have  bt- 
inged  Id  him,  and  though  his  goods  and  chatidi 
!«iKd  and  told  andei  that  writ,  ptmlnoed  only  n 
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mmtk  M  w9Mml^}mt%imy  «m11  part  of  the 
efowo'i  ocinBal  debt.  But  a  new  writ  of  proMBt 
taate  sboula  ba  inued,  which  may  be  dona  at  any 
tiino  on  appUeation  to  a  baron,  whoro,  while  the 
erown  debt  be  amatisfied,  the  deiibndaot  bacomea  poa- 
leaied  of  newly-aeqaiied  property.  Tk€  King  ▼. 
Harvejf,  7  Pri.  238. 

Cottt:  Skerifa  l€9jf  mmd  aspeaoet-^nd  aee  She- 
Birr.]  The  aheriflf  aeUing  under  a  v^Mditioni  §xpo- 
MTf  ia  not  eaiilled  to  dedi^  any  thing,  either  for 
extra  expencea  or  poundage,  or  to  ratura  auoh  a  deduc- 
tion. 

He  must  make  a  return  of  the  whole  fum  produced 
by  the  tale,  when  the  court  order  it  to  be  paid  over, 
dednctiBg  poundage ;  and  he  muat  move  the  court  for 
any  extra  allowance  to  which  he  may  be  entitled. 
Btx  V.  JimM,  1  Pri.  205. 

A  sheriff  has  no  right  to  levy  coats  or  pounds^,  or 
any  incidental  expenoea,  under  an  ezlent,  on  a  smiple 
contract  debt ;  neither  has  he,  or  the  attorney  (or  the 
prosecution  of  the  extent,  a  right  to  receive  an^  sneh 
coats,  &c.  under  a  compromise  in  consideration  of 
staying  proceedings,  from  the  defendant,  uader  duress 
of  a  seixure.     Kar  v.  Tidmanh,  6  Pri.  189. 

If  more  than  the  precise  debt  be  received  by 
them  under  such  circumstances,  they  will  be  or- 
dered to  lestore  it,  and  to  pay  the  costa  of  an  ap- 
plication to  the  court,  Imr  the  purpoee  of  obtaining  to 
order ;  and  an  aasignee  of  a  bankrupt  defendant  may 


>.] 
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apoly.    &  C. 
Such  a 


motion  may  be  made  after  an  application  to 
let  aaide  the  extent  altogether,  which  baa  failed. 
&C. 

The  bill  of  the  sdiciler,  praeecuting  an  extant  for  the 
erown  against  a  tax  colleMor  may  m  taxed*  Res  t. 
MUmgridgt.  a  Pri.  280. 

llie  sheriff  is  not  entitled  to  poundage  upon  stamps 
ua  the  possession  of  a  distributor,  seised  under  an  ex* 
tent.    An  v.  VilUrs,  Wiehtw.  95. 

Sheriflh  aie  not  entittad  to  poundage  on  money 
aebsd  in  the  erown  debtor's  posssasion,  under  an 
extent  against  him. 

Nor  on  money  paid  by  the  suraties  of  a  crown 
debtor,  or  who  haa  been  arrested  on  the  crown  process, 
in  order  to  obtain  the  release  of  hie  person. 

SheriA  have  no  authority,  under  the  extent,  as 
sheriffii,  to  collect  debts  due  to  the  crown  di^tor; 
and  if  they  reortve  such  debts,  they  cannot  make  it  the 
ffround  of  a  charge  for  poundage  on  the  amount. 
Rex  V.  VHlen,  8  Pri.  687. 

The  sheriff  is  entitled  to  levy  costs,  under  43  G.  3. 
c.  99,  on  an  extent  ag[Binst  a  collector  of  taxes :  and 
the  sheriff's  poufuia^  is  included  in  the  word  cAorgei, 
and  majT  be  levied ;  and  it  is  payable  where  the  money 
if  paid  in,  before  a  veHditioni  txponat  has  isaued,  al- 
though that  proceeding  ia  obviated  thereby.  But  if 
the  country  agent  of  the  solicitors  for  taxes,  has  re- 
ceived any  money  from  the  defendant  as  costs  under 
the  levy,  or  the  sheriff  has  taken  any  thing  for 
eitra  eotti,  as  lmiliff*ifmt  and  keeping  possession,  the 
court  will  order  tliem  to  refund.  R$x  v.  CoUingridge, 
3Pri.280. 

A  sheriff  cannot  retain  against  the  crown,  a  sum  of 
money  deposited  bv  an  a^nt  of  the  crown  to  cover  the 
expences  of  a  sale  by  auction,  of  woperty  seised  under 
••  extent  and  sold  under  a  vtudUioni  §spomai,  fias 
T.  Jmm,  1  C.  &  J.  140. 

Coats  are  not  recoverable  on  an  extent  in  aid  nnder 
53  G.  3.  c.  108.,  although  sued  to  secure  the  stamp 
duties  on  policiea  of  insurance  in  the  handa  of  an  in- 
solvent agent  of  the  company,  and  fimoded  on  their 
bond  to  the  crown  for  tne  doe  neynent  of  those 
duties,  and  although  the  d«^  be  of  such  a  nature  aa 
that  an  immediate  extent  might  have  been  issued  on 
it.    R$M  f .  B^t$,  1  Pri.  434. 


give  judgment  aa  if  the  plat  umi  caifsand  for  defoii 
ants'  claiming  as  aaiignees  the  gooda  of  a  bankm 
seised  under  an  extent  en  motion  for  that  purpoi 
where  attorney  general  haa  not  demurred*  replie 
or  otherwise  proeeeded ;  but  maMs,  would  gra 
an  amoveat  aMNio.  Rgx  t.  £«ani,  6  Pri.  480.  S 
Rmx  v.  Homm,  3  Pri.  40.  Rf  v.  GiiwuM,  2  P 
396. 

The  Court  will  not,  in  exercise  of  its  equitaUe  ji 
riadiction  over  exieata,  ^ranta  writ  of  aaMvaoi  mmm 
to  release  property  seised  under  an  extant  ia  a 
sgainst  a  debtor  in  a  mora  remote  degree*  on  the  groat 
that  the  debt  which  had  been  found  on  the  ^is|ia 
commission  to  be  doe  io  the  king's  debtor,  haa  bit 
subsequently  satisfied,  by  the  payment  of  billa  af  a 
change  depoaited  with  him  lor  aecuriM^  the  debt 
if  it  appear  that  those  billa  ware  not  the  Waa  fk 
property  of  the  parson  depoaitiag  them,  who  theril 
committed  a  breach  of  trust;  teoause  the  court  w 
consider  that  the  real  proprietors  of  the  bills  have 

K remount  claim  on  the  person  with  whooi  thegr  hi 
an  so  depoeitad,  if  he  naa  been  satisfied  his  debt  1 
other  means.  And  as  between  the  different  deblo 
to  the  king's  debtor,  no  oae  af  them  haa  aa  MoiUb 
claim  to  be  relieved  from  any  burden  which  mv 
consequently  fall  on  some  one  of  the  olheia*  Hm 
BUekeU  ami  amthn,  eittfaesi,  1  Pri.  96. 

The  Court,  on  motion  for  an  sanoiM  maaMa,  win 
the  sheriff  had  seimi  debts  dua  to  the  bankrapl  at  i 


teste  of  the  writ,  and  paid  to  his  assiaaees 
commission  of  bankruptcy  isaued  after  the  aiteat,  b 
fore  the  taking  of  the  ioquisitioii,  intimated  that  th 
waa  not  regularly  a  aul^ect  for  aunuaarv  inlerfereae 
but  ousht  to  be  pat  on  the  reeonU    iter  ? •  Glfaai 

2  Pri*  396. 

On  an  exrent  in  aid  (or  even  aa  an  fannedia 
extaat),  where  gooda  and  chatty  of  the  debtor  ha^ 
been  seiasd  to  aa  amount,  aceordiag  io  the  ^PPnda 
meat,  beyond  what  b  suffioent  to  satisfy  the  dwkl  di 
to  the  crown,  the  debtor's  lands  cannot  be  «A 
Under  such  drcomstancea  the  Coait  will,  on  notioi 
grant  an  «iiioMaj  hmnics  (by  aa  aider  to  show  eaasi 
on  the  defiwdanta  paying  into  the  receipt  of  the  £] 
chequer  the  debt  without  the  eoata.    At  ▼•  Mcfpe 

3  Pri.  40. 

Costs  are  not  recoverable  where  gooda  and  law 
are  seised,  the  goods  alone  being  more  than  suffidei 
to  My  the  debt  levied,  not  evaa  in  the  case  of  an  ia 
mediate  extent ;  and  stat.  25  G.  3*  c.  36,  doea  o 
give  the  crown  a  right  to  costs,  in  oasea  where  it 
not  necessary  to  reaort  to  a  sale  of  the  landa.    B.C. 

Qtutn,  ^^  bother  in  the  case  of  leads  being  actuall 
sold  under  an  extent  in  aid,  the  prosecutor  woald  I 
entitled  to  costs?  S.  C. 

The  Court  will  not  grant  an  amov$a»  aMntis,  to  n 
move  the  king's  hand  from  partnership  pvo|ierty  seiai 
under  an  extent,  against  one  of  tha  arm,  in  the  ir 
instance.  The  courte  is,  to  apply  for  a  reference  to  tl 
deputy  remembrancer,  and  tnat  he  may  report  an  ac 
count  of  the  joint  end  se|»arata  proper^,  whea  s 
cNM>rMi  wianut  moy  be  obtained  by  eoaaent,  oa  gifia 
securi^.    Rix  V.  Rock  and  othen,  2  Pri.  198. 

Appeal  to  House  of  Lords  io  Extents.  See  Houi 
Loans. 


or 


FALSE  RETURN*    See  Sasairr. 

FINES,  AMERCIAMENTS,  AND 
RECOGNIZANCES. 


Recogniiaaoas  iitrasfad  rnlo  the  Exeheqoer  may  I 
diacharged,  autigated,  or  compounded  by  the  Cear 
according  ta  the  eouity  and  circumstances  of  the  caa 
Qacra,  whether  tne  Coarta  of  quarter  sessioai  ea 
now,  in  any*caia,  sinee  September  1822,  aaad  tha  ei 
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-tfMte  of  forfeited  reoognisancet  Ulten  before  themt  or 
juttioei  of  the  peace,  into  the  Exchequer.  Vide  3  G.4. 
c.  46.    Rgeognixanee  tf  Joupk  Petbw,  13  Pri.  299. 

The  Court,  will  not,  upon  an  application  todncharge 
an  amerciament,  enter  into  a  disputed  queition  at  to 
the  validit?  of  the  practice  of  the  Court  of  Sewers.  £x- 
parte  Taylor  and  Others,  3  Y.  &  J.  91. 
•  Where  A.  #a8  fined  by  commiisioneri  of  sewen  for 
refusins:  to  be  re-sworn  upon  a  standing  jury,  the 
Court  mscharged  the  fine,  it  being  admitted  that  it  was 
not  usual  to  re-swear  the  jury,  except  upon  the  issuing 
ofa  new  commission.    S.  C. 

A  fine  estreated  cannot  be  applied  to  pay  the  ez- 
penoes  of  the  prosecution,  though  a  part  may  be  remit- 
ted by  virtue  of  warrant  under  prerogative  seal  before 
the  eatreat.    Rex  v. ,  2  Anst.  523. 

Under  circumstances,  the  Court  refused  not  onlv  to 
diachifge  the  recc^sance  of  three  persons  bound  for 
the  appearance  of  one  of  them,  the  principal,  at  the 
quarter  sessions,  to  answer  a  charge  of  misdemeanor, 
but  even  to  respite  it  generally  till  further  order.  He 
Clark,  11  Pri.  730. 

They  also  refused  to  respite  process  for  a  longer 
-time  than  till  the  following  term,  considering  it  a  case 
for  suspending  process  from  term  to  term  only. 
S.C. 

A  defendant  having  been  committed  to  prison  on  a 
forfeited  recognizance,  whereby  his  wife  and  family 
mre  become  burthensome  to  the  parish,  is  not  a  suffi- 
wCtent  ground  for  the  discharge  of  the  defendant  from 
inich  recognisance.  Rex  v.  Stancher,  3  Pri.  261. 

The  ccodition  of  a  recognizance,  returned,  filed,  and 
enrolled  as  of  record,  cannot  be  varied  by  a  rule  of 
Court.  Where  A.  entered  into  a  recognizance  to  pay 
to  the  king  a  certain  sum,  or  such  sum  as  B.  should 
award ;  and  afterwards  by  rule  of  Court  C.  was,  by 
consent  ofparties,  substituted  as  arbitrator  in  lien  of 
B.,  and  C.  made  his  award :  Held,  that  the  recog- 
mniioe  was  not  forfeited  by  the  non-performance  of 
the  award  of  C.    Rex  v.  Bingham,  3  Y.  &  J.  101. 

The  stats.  3  G.  4.  c.  46.  and  4  G.  4.  c.  37.  do  not 
oust  this  Court  of  its  jurisdiction,  where  forfeited  re- 
cognizances have  been  .actually  estreated  into  it  from 
an  infierior  jurisdiction.  Ejparte  Fellow,  M'Cl.  111. 

Where  the  Court  refuse  to  discharge  a  recognizance, 
they  have  power  to  mitigate  the  peoalty.  In  re  Hooper, 
M'Cl.  678. 

A  person  of  the  age  of  sixteen  is  competent  to  enter 
into  a  recognizance  conditioned  to  prosecute  on  a  cri- 
minal charge;  and  if  it  be  forfeited  and  estreated,  the 
Court  will  not  discharge  it,  unless  a  sufficient  case  for 
relief  be  made  out.     Eiparte  Williams,  M'CI.  493. 

Instance  of  the  exercise  of  the  power  of  the  barons 
to  respite  process  issued  in  respect  of  fines  imposed  at 
the  assizes  upon  inhabitants  of  towns,  &c.  on  present- 
ments when  estreated  into  the  Exchequer,  upon  sum- 
mary application  on  reasonable  grounds. 

Mode  of  obtaining  the  order  of  the  Court  for  that 
purpose. 

Such  orders  will  not  ordinarily  be  made  indefinitely 
or  until  further  order  generally,  but  merely  from  terra 
to  term.  (On  the  lord  treasurer's  remembrancer's 
side.)  In  the  matter  of  a  fine  set  upon  the  Inhahi- 
tants  of  the  city  of  Norwich,  11  Pri.  766. 

The  Court  will  not  discharge  the  estreated  recogni- 
zance of  a  surety  of  another  for  the  performance  of  an 
order  of  sessions,  where  in  consequence  of  non-per- 
formance of  the  condition,  the  act  of  the  principal  has 
subjected  a  parish  to  expense,  upon  motion  made  on 
the  ground  of  the  poverty  of  the  party  only,  unless  the 
parish  officers  will  consent  to  the  application. 

Nor  will  the  Court,  in  any  case,  grant  a  role  re- 
quiring the  ftarish  officers  to  shew  cause  why  a  party 
making  such  an  application  should  not  be  discharged. 
Ii  r^  Smith's  recognizance,  13  Pri,  3. 


Estreat  of  forfeited  recognizance  dischirged  on  petr« 
tion,  under  4  G.  3.  c.  10.  Operation  and  con- 
struction of  that  statnte  with  refeieoce  to  its  object, 
and  the  nature  of  the  particular  caae,  and  the  circom- 
stances  of  the  applicant,  and  what  he  had  already  en- 
dured in  consequence  of  the  forfeiture  of  his  recogni- 
zance.    Rex  V.  Cartman,  11  Pri.  637« 

The  duplicate  of  fines,  issues,  amerciaments,  and 
forfeited  recognizances,  required  to  be  delivered  into 
the  Exchequer  by  the  clerk  ol  the  peace,  under  3  G.  4. 
c.  46.  s.  14.  nwst  be  deliveied  in  on  oath.  £x  parte 
Hodson,  clerk  of  the  peace  of  Cumberland,  2  Y.  &  J. 
142.  -^  -^ 

Infancy  not  a  ground  for  discharging  a  forfeited  re- 
cognizance to  appear  at  the  assizes  to  prosecute  is 
felony.  Ex  parte  Williams,  (forfeited  recognizance) 
13  Pri.  673. 

Compounding^  This  Court  has  now  no  jurisdictioD, 
either  under  4  G.  3.  c.  10.  or  the  sUnding  writ  of 
privy  seal,  (whereby  it  is  empowered  to  discharge, 
mitigate,  or  compound  forfeitures,  or  penalities  a- 
treated  into  it  from  other  Courts,)  over  recognizaores 
forfeited  at  quarter  sessions,  whereof  the  yearly  do- 
plicate,  or  certificate,  required  by  3  G.  4.  c.  46.  ^  14. 
has  been  delivered  into  the  Court.  Rex  v.  Hauldnt, 
M*Cl.  &  Y.  27. 

Therefore,  where  a  recognizance  for  appearing  sad 
preferring  an  indictment  at  a  Court  of  quarter  sessioos 
had  been  forfeited,  and  certified  into  this  Court ;  sod 
the  forfeiture  had  been  levied  by  the  sheriff  of  tbe 
county,  pursuant  to  3  G.  4.  c.  46.  the  Court  heM,  tbej 
were  not  authorized  to  order  the  discharge  of  the  re- 
cognizance, although  the  justice  of  peace,  before  whon 
the  recognizance  had  been  taken,  did  not  comply  with 
section  4,  by  giving  the  party  bound  a  wnttea  or 
printed  notice  of  the  time  and  place  at  which  tbe 
sessions  were  to  be  bolden  ;  and  the  party  had  sp- 
plied  for  relief  at  the  ensuing  quarter  aesaiona,  wkicb 
was  refused. 

The  Court  still  has  jurisdiction  over  penalties,  for- 
feitures, &c.,  occurring  at  assizes.  Rex  v.  Hmddus, 
M'CI.  &  Y.  27. 

Recognizance  of  bail,  when  discharged  by  crown's 
neglect  to  try  a  revenue  information.  See  Attorney 
General  v.  Bear,  6  Pri.  89.  pott,  tit.  Trial,  No- 
tice of. 

Fines  on  jurors.    See  Jury. 

Fines  belonging  to  lords  of  manors     See  Klvi- 

NU£. 

FIXTURES. 

Fixtures  demised  with  a  paper  mill,  and  used  by 
the  tenant  in  the  manufacture  of  paper,  are  not  liaUe 
to  be  seized  under  an  extent  for  cfuties  upon  paper, 
owing  by  the  tenant  to  the  crown,  as  utensils  ror  tbe 
making  of  paper,  in  the  custody  of  the  tenant,  onder 
34  G.  3.  c.  20,  $  27.  Attomeif  General  v.  Gibk 
and  others,  (upon  an  extent.)   3  Y.  &c  J.  333. 

FORMA  PAUPERIS. 

If  it  appears  that  a  plaintiff  has  no  meritorious 
cause  of  action,  the  court  will  discharge  an  order, 
authorising  him  to  sue  in  formd  pauperi*'-'^.  judge's 
order  allowing  a  plaintiff  to  sue  in  forma  pauperis, 
must  be  made  a  rule  in  court,  before  the  court  will 
entertain  a  motion  to  dischar^  it. — ^mhle,  that  aa 
action  for  penalties  is  not  within  stat.  11  H.  7.  c  13. 
Hawes  v.  Johnson,  1  Y.  &  J.  10. 

Where  an  order  was  made  pendente  lUe,  admittia; 
the  plaintiff'  to  prosecute  his  action  in  forma  pauperis, 
and  an  application  by  the  defendant  for  aecurity  for, 
and  taxation  of,,  the  costs  previously  incurred,  vras  aot 
made  till  nearly  two  years  afterwards  ;  the  Court  re- 
fused the  application,   and  allowed  «  retnNpectifs 
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operttion  to  Uie  order.    Jmm  v*  Pctrf,  M*C1.  &  Y. 
282. 

GAME. 

On  appeal  against  a  conTictioD,  under  13  O.  3. 
c.  80,  by  a  magistrate,  for  illegally  killing  game,  the 
quarter  sessions  may  either  oraer  payment  of  the 
penalty  or  imprisonment ;  but  an  orror  of  the  justices 
to  keep  in  confinement  for  two  days  during  the  sessions 
is  not  a  commitment  in  execution  for  this  ofieoce, 
which  must  be  for  three  months  if  at  all.  The  recog- 
nizance of  a  surety  taken  for  tiying  the  appeal  and 
paying  the  penalty  with  costs  on  affinnance,  is  bad, 
and  after  being  estreated  was  discharged.  Rex  v.  Bel- 
lamy, 3  Anst.  898. 

HABEAS  CORPUS. 

A  habea$  ccrput  will  not  be  granted,  to  enable  a 
defendant  in  an  information,  confined  in  a  country 
gaol,  under  sentence  of  another  court,  for  a  Kbef, 
to  attend  at  Westminster  to  conduct  his  defence 
in  person.  The  application  should  be  made  to  the 
court  by  whom  the  defendant  was  sentenced.  Att. 
Gen.  v.  Hunt,  9  Pri.  147. 

A  seaman  who  had  been  taken  ^m  on  board  a 
fishing  lugger  at  sea,  by  the  crew  of  a  revenue  cutter, 
and  land^,  and  delivered  into  civil  custody,  without 
legal  warrant  or  authority,  and  who  was,  whilst  in 
such  custody,  charged  with  a  capias  on  an  information 
for  smuggling,  under  which  he  was  removed  to  New- 
gate by  habeas  corpus,  at  the  instance  of  the  crown, 
and  committed  thence  to  the  Fleet  by  this  court :  or- 
deied  by  the  court  to  be  discharged  unconditionally, 
on  motion.  The  Attorney  Gen,  y.  Golden,  12  Pri. 
336. 

The  delair  which  had  occurred  in  making  the  af^li- 
cation,  held  to  be  no  objection  to  a  motion  of  this  na- 
ture in  such  a  case.    S.  C. 

Removal  of  a  prisoner  for  contempt,  to  take  his  trial 
for  perjury  in  another  county.  He  Wetton,  1  Tyr. 
385. 

HOUSE  OF  LORDS. 

Jurisdiction  (appellate)'].  An  order  made  by  the 
Court  of  Exchequer,  consequent  upon  a  judgment  of 
the  barons,  in  the  matter  ot  an  extent,  upon  facts  re- 
ported by  the  deputy  remembrancer  to  the  court,  on  a 
reference  to  htm,  is  not  the  subject-matter  of  an  ap- 
peal to  the  House  of  Lords,  because  (semhle)  it  is  a 
proceeding  at  law,  and  not  in  equity,  and  the  House 
lias  no  appellate  jurisdiction  in  such  cases,  as  they 
have  in  many  of  those  substantive  independent  decretal 
orders  which  are  from  time  to  time  pronounced  by 
courts  of  equity. 

The  proceeaing  by  writ  of  extent,  and  all  proceed- 
ings thereon,  interlocutory  and  final,  (semble)  are  pro- 
ceedings at  law. 

The  25  G.  3.  c.  35,  does  not  make  the  order  of 
the  court  to  sell  the  real  property  of  a  crown  debtor  an 
ec|uiuble  proceeding,  so  as  to  subject  it  to  the  imme- 
diate appellate  jurisdiction  of  the  House  of  Lords. 

To  found  an  appeal  to  the  House  of  Lords,  the  party 
failing  must  put  his  defence  upon  the  record  so  as  to 
obtain  the  judgment  of  the  court  at  law,  upon  which 
he  may  bring  a  writ  of  error,  and  he  may  then  appeal 
from  toe  judgment  of  the  court  of  error  to  the  House 
of  Lords :  or  be  should  file  an  English  bill  (or  bill  in 
equity  in  the  exchequer)  to  establish  hit  right  a^inst 
the  crown,  when,  il  he  do  not  obtain  a  decree  in  his 
favor,  he  may  at  once  present  a  petition  of  appml  from 
the  court  of  equity  to  the  House. 

Semble,  that  a  party  entitled  to  proceed  by  motion 
made  to  a  court  of  equity  under  the  various  statutes 
authorizing  such  summary  applications,  is  not  thereby 
precluded  from  filing  a  bill  in  equity  to  obtain  the 
time  object,  if  with  a  view  to  saving  his  right  of 


appeal,  or  for  other  reaaoDi,  it  should  be  ooini- 
dered  the  more  advisable  conne« 

Qnene,  Whether,  when  a  debt,  originally  on  simple 
contract,  recovered  by  crown  process,  and  brought 
into  court  as  part  of  the  general  fund  which  was  the 
produce  of  sale  of  the  lands  of  the  crown-debtor,  sold 
on  motion  under  25  G.  3.  c.  35,  can  be  considered  to 
be  proper  money  of  the  crown,  and  to  have  been  legally 
or  equitably  appropriated  to  the  crown,  on  and  from 
the  confirmation  of  the  Master's  report,  finding  the 
crown  intiUed  to  a  certain  proportion  of  the  fund  from 
that  time,  in  consideration  of  the  debt  due ;  and 
whether  the  crown  is  intitled  to  the  accumulation  of 
the  dividends,  &c.  on  the  amount  from  the  same  time  t 
See  observations  on  this  case,  and  reference  to  autho- 
rities, at  the  conclusion.  IVall  and  others,  Appel" 
lants,  and  Attorney  General,  Retpondewt,  11  Pii. 
643. 

HUNDRED. 

It  is  not  ground  of  error  that  the  plaintiflT  (in  an 
action  against  a  hundred,  on  41  G.  3.  c.  24 ;  and 
1  G.  1.  c.  5,  for  recovery  of  damaees  for  injuiy  done 
to  him  by  the  demolition  of  his  muls  by  persons  riot- 
ously assembled)  does  not  allege  in  his  declaration  that 
such  demolition  was  felonious,  or  that  the  persons  vio- 
lently assembled,  acted  feloniously.  It  is  sufficient  to 
sanction  a  civil  action,  if  it  appear  from  the  allegation 
of  the  facts  done,  that  a  felony  nad  been  committed  by 
them.  Beatson  and  others  v.  RuMarth,  (In  Error.'l 
3  Pri.  48. 

HUSBAND  AND  WIFE. 

See  Appbarancb. 

It  is  not  an  objection,  to  an  application  on  the  part 
of  a  feme  covert  who  has  been  arrested  to  be  dis- 
charged out  of  custody,  founded  on  the  usual  afiidavit, 
that  the  motion  was  made  late  in  the  following  term, 
because  such  an  application  does  not  proceed  on  a 
mere  irrefi[ularity. 

Nor  will  the  court  order  a  feme  covert  making  such 
an  applicationto  pay  costs,  or  impose  any  terms  on  her, 
in  oroering  her  discharge,  though  plaintiff's  affidavit 
state  that  she  was  carrying  on  business  on  her  own 
separate  account,  that  the  action  was  brought  for 
goods  furnished  to  her  in  the  way  of  her  tracw ;  be- 
cause the  object  of  the  application  is  matter  of  right* 
Carlisle  and  others  v.  Storr,  9  Pri.  161. 

IMPARLANCE. 

On  declaration  in  covenant  running  to  great 
length,  this  court  will  grant  an  imparlance,  although 
the  declaration  has  been  filed  in  time  to  entitle  the 
plaintiff  to  a  plea.    Smith  v.  Bulkeley,  2  Pri.  114. 

INFANT. 

Attachment  for  nonpayment  of  costs  by  procheits 
amy.     Evam,  suing,  S^c.  v.  Davis,  1  Tyr.  345.      . 

INFORMATION. 

Putting  off  trial.]  The  affidavit  made  by  a  de- 
fendant in  an  information  for  penalties  by  the  attorney- 
general,  to  ground  a  motion  for  postponing  the  trial, 
on  account  of  tlie  absence  of  a  witness,  must  be  mi- 
nute and  circumstantial  as  to  every  matter  stated. 
Att.  Gen.  v.  Tys,m,  1 1  Pri. 229. 

The  trial  of  an  excise  information  was  poa^ned, 
wliere  the  court  were  not  unanimous  in  considering 
the  affidavit  not  rafikiently  circumstantial.  Att.  Gen. 
V.  Dodswarth,  .11  Pri.  232. 

INQUIRY,  WRIT  OF. 

Evidence  may  be  given  on  a  writ  of  inquiry  executed  * 
in  an  action  for  seductioo,  that  the  defendant  visited 
at  the  plainti^Ts  house  for  the  purpose  of  peying  hia 
addiesiet  to  the  daughter,  with  an  intention  of  mar- 
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luiflif  bcM  aMRW  by  Ibe  j«i; 
n  phiiDiifl',  ■Ukdnh  ih*  nnaa ' ^- 

U  B  aodoB  M  Ml  uUi  Um  in 


I.  6  Pii.  641. 


On 
froaid  of  iaadaku^bla  •ndaoc*  httiiig  ban  Mind, 
ni  tllQwid  M  n  ta  the  jnn,  tha  cawt  cowidarid 

A I  iibwurilw  tka  ikMiri  Biaala  (foiiid  bj 

W*  aCfaTit}  af  the  «ndma  «Uab  h^  bna  afawf. 
8.C. 

TbtCowt  nAmdenilt,  thit  ■wiitafiaqMiiTia  m 
«M«f  fibdriMMbatnemlidbrfon  tbt  ja^  U 
Iht  MBW.     JbrrA  V.  GMiag,  I  AbM.  S76. 

K(t<M  gT.)  Wbm  ilw  iratka  W  •mti>«  It  writ 
•f  ia^iiT  «M  Mrtad  spon  tba  dtfandaM  penoullj, 
•■d  Bot  npoa  hia  1UQ1M7  at  detfc  [■  coan,  the  tir- 
tica  mi  held  U  ba  ioufficieoi.  BmAi  t.  rib, 
3  y.  &  J.  276.  GiUMfian  t.  WaJMt,  H'Clel.  566. 

DfJiiadant  •famJd  £•  Nmd  niib  t  copy  of  ibe 
IbnW  bwacbw  nggeiled  od  iht  rail,  ponuKnt  to 
t  &  ft  W.  a.  e.  llTl  B.  preiioni  U  tba  axBcnUon  of 
tUwrilofioiwir.    B.C> 

&Mtb«imnurity  of  mnt  of  antics,  and  lutpnat, 
nu ba  waiTad  by  tM defendaBt'icMQi: ialo  bii  cue 


nu  ba  waiTad  by 
trilLeal  (RAailiae  iniiiii 
Wbva  lb  deMtdut, 


iMit.    B. 
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Cevt,  ••BBindaliaDca,  coi 

MndoB,  tod  to  Mt  bimialo*  new  inquiiy  oo  tatati 

(wfakhhtdadiDadJ. 

Wben  tiMVfainttffNnHli  hitlNr  btMcbee,  nndei 
llMlW.8at9W.a.afiK  a  teidict  in  »  Mtioa  on 
boDd,  ba  tbeaU  mm  tba  MMdut  witb  4  copy  of 
tbaNKCrtiMk,  orbecuBol  ngnltrly  procMd  ID  ete- 
«■■•  a  writ  of  inqni^  of  dtnigM,  km  the  IrwoU- 
Hlj  BV  ^  ^■^  ■^**°**C  <^  **"****"*  *""""< 
tba inniHtioD.    B.C.  l3Pri.7Sl. 

B*A  u  in^nlarito  a  waiTCd,  If  tht  Mbndnit 
h«i«  pMCBt.  Miftt  IM  iaaaii;  to  ptoceed  to  u  u- 
MHrntDtot  duMigMi  wdbe  c*BiMit  tfterwudt  lei 
Made  iba  iuutriiion  OB  Um  noand  of  nuprin,  anlan 
M  Battw  ofindalgcaca,  a&d  on  terau.  IM. 

fladi  u  ippliralioD  nfued,  [tb«  defbnduit  it- 
A^n(toiDc«piitDn  tanu)  wiib  cceli.    Aid. 

It  ■■  DO  elyecliKi  to  Ibeaarvice  arootica  of  CMcntii^ 
t  writaf  inqniiy,  tbat  itwMleflatdalbDdaat'i  booae 
in  Um  coanliy,  dnriog  lot  temponiy  tbatoca  from 
boaw;  DoitbitaaohnolicabadBodwanenlenKl  intbe 
oMar  book  in  Iba  offiDe  of  plea*,  nor  bad  been  lerred 
bB  bii  altonwy  et  cletfc  in  eaut  tn  tbe  caoK,  nor 

%ufica  |iMB  U  Nibar  of  diara,  of  locb  entiy. 
otin  M  aiecnliDff  wiit  of  inqnii;,  doei  not  ra- 
qnira  tlM  tigaMnra  of  a  clerk  ia  conn.    KniUa  v. 
Hmet^.  10  Fri.  147. 

It  B  nffiaant  nottca  of  a  plunlifTt  intention 
ts  ifVMT  Mbn  Ilia  ihMiff  Vf  cmiiuH.  n  tha 
axaetnn  of  a  writ  of  inqaiiy,  (kat  tha  pleiniiff'*  •(• 
totaaj  infbtm  tbe  dAodaot'i  auotoey  of  lucb  iDteo- 
tion.  Had  tbeia  been  no  intiinaikin  of  inch  ao  iDlan> 
tiati,  Aa  MmdiBt  Aoald  have  applied  to  dw  ibariff 
MpMaVUwetaMtioaofthawritafiBqaiiy.  Eitiat 
T,  JfMlii>,»Pti.e41. 

INSOLVENT. 

S«a  PauoKM. 

CnU  ^<aaitMt.]    A  paity,  *ba  bai  nkca  Uw 

bMettafnadfcribatarieforiHiilfMtdebloiB,  b 

JMilled  to  ba  fiidiatged  eat  «f  caMid*  wMmm  pe*> 

.»..  ^  iiu  -oai»  of  contaniptaf  Ifai*  •—  -*J-^  <--' 

1]    '        ■         ■ 

Diaitege  of  debtor  tacmwn  and*  isMlrenl  ed. 
8n  Exn>'T  IN  Csnr. 
iVoariM  1^  «Kt«t«  la  p^  eU  d^.]    lU 


OMnniMd  la  Ml  irf*»w  iMualiiii  ajaiiwtka 
good*  of  a  pafMn,  who,  baring  bean  niirliawrf 
ander the Innlrant  IMiton Act,  gave  •  sole ttm 
creditor,  Iberiainliff,  lor  tba  part  «f  Oadeblwhicb 
wai  Dot  paid  andar  Uie  aa^gaaaol:  bcUJaB,  that 
wbeie  tbe  reoNdy  ii  tak^  away  and  BOt  tba  dibit  Ibe 
daU  may  alill  ba  tba  troDad  of  a  fnlon  prawM  oc 
•acority.    Btt «.  fidwr,  8  Fri.  S39. 

DMtmiitfnm  ertmm  dab.]  Tba  act  1  G.  4. 
c  lis.  e.41.  ceapowaia  pfieipwi  nadar  writ  <f 
fpUa  ia  imma^ala  aatanto.  itaaed,  and  iameinia| 
ia  font  at  Uw  iaituce  and  tor  tba  baooGt  and  nia- 
boiiMnnt  of  aBy  eanty,  tua.  wbo  eball  and  Ml 
ban  adnBcadBBdoaidtbadditto  tbe  crows,  to  ••■ 
pit  to  the  BeronaottbeEiebaqaert  to  ba  djcfaayd. 
Tbe  profinoa  doee  not  aDibome  an  applicelios  far 
diachatge  of  a  priaener,  wboaa  pritHapal  baa  paid  part 
of  Ibe  <Mbi.  and  ptao  a  wanaat  of  aitotDey  Cw  ibe 
rendua.    Rnv.Cuiiaf,  H-CI.&  Y.3M. 

Plea  by  ioaolient  di^lor  of  harins  been  &■ 
cbufod,  nader  £1  G.  3.  b  iral  a  eood  pica  to  u 
action  of  covenant,  breoght  ^ainat  dcfaDdant  by  &■ 
aiaiinea  of  a  policy  of  inaanoce,  far  not  pnii^ac- 
cordiDg  to  bia  coteninl  tbe  anaealfnmina  ncken> 
ing  the  inioraDC^,  on  foot,  wUA  aeerlMd  dae  att- 
■aqoontly  lo  bii  itiecbaig* :  it  aot  bang  aucb  a  nb 
of  noocj  pajaUe  at  a  fotoia  time,  aa  waa  coaMa- 
plaled  by  tbe  legiiUtara  00  pawng  tba  act.  £• 
Caita  ud  olW)  *.  Caiaua.  1  Pri.  9U. 

INSPECTION  OF  BOOKS,  tie. 
WbMa  MoaaiM,  ud  boob  «f  aecoMM  had  baa 
itiMd  mim  an  i^Mdltia  auant  Id  cUeC  iNHd 
afatnil  acalleclDtDf  taaea,  a»d  Ui  peatoer  in  nad^ 
for  a  debt  to  tba  crown,  and  a  claim  bad  beaa  •• 
tared  by  iht  awlgaaea  of  tbe  drf^fanta,  wba  had 


led  to  an  lOipaeboti,  and  aapiea,  te.  af  iha  beau, 

nin»  (•  tba  trial  afibataaatbaCMenifaMawllba 

two.    Barv.  inNU«.lfCl.liY.3S. 

OffMtU.']    The  Conrtiria  not  mak«  en  order  te 

t  iiiiiiiaiia  of  a  deftpdiDt  i4«inMy  goodi nind  by 

B  cnitomi,  may  be  allowed  to  ioifecl  Uwm  bdin 

in  trial  of  tba  una)  inftmatton  ia  ran.  n  an  at 

Havit  <rf  tha  patty,  that  be  beliana  be  Aadl  he 

able  topnrraby  Mch  witncMea,  thatUie  goedineMt 

the  motl  patt,  by  Oa  witneiMt,  who  were  mnbad  la 
be  allowed  la  lea  ifaoe.  i<ttBnW5  Ocuralr.ibp 
dii^  mi  ethtn,  4  Pri.  381 . 

INSUPER. 

,  iliatthare 

to  hii  accouDl  beToie  tba  5th  of  April,  I 
to  let  iniupn  upoO  a  pariih,  aulcai  Uia  aaxani »  w 
eland  and  pauad  within  Ihutime.  Ii'tfcaard,  Bmt^ 
of,  txfartt,  Wi|^tw.  97. 

INTEREST. 
See  DAHioia. 
Piidoa  boadbyaaacatcnwbea  to  b*  itfbDdeL 
SeafiaiaiJbT.  jlUMf9«da«br^  ISPri-ISS. 

Tbe  afidarit  on  whi^  tba  nri^iraiiiiB  ia  faDnW, 
i)r  iolereat  oo  tha  balnaca  of  ibankiM  aoBeaat  A«b 
ibeaataiing  up  till  UwaOnMDea  of  CmI  jaigiit. 
■nunata  that  k  wm  tba  eoaWa  of  Aa  banhan  w 


Gttan' 


■.  CWOf  aad  etimt  JepliWipW,  <P)i.»l6. 
elallD— dbf  w^etdata^ananaaafc— 
irror  of  a  iuigaul  ia  Mdan  far  nwaa  p*^ 
»  T.  ReMaNB  <>B  bnr),  3  AM.674. 
radgoMDi  lacotaied  agaiart  banban  fer  a 
«Da  bom  AaMof  BMDqr  d^aaad  ia  ikaii 

itBUnMtnb*  adiid la  i)n  (baita^  ataM 
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the  cttilcNii  of  the  btnk  is  to  allow  iu  Bot  they  will 
make  the  order  for  interest,  after  the  same  rate  only 
at  which  it  was  the  usage  of  the  l»nk  to  allow  to 
their  customers.    Ikin  ▼.  Brmileif,  5  Pri.  536. 

It  issaflficient,  on  a  motion  for  interest  on  affirmance 
of  a  judgment,  to  apprise  the  court  of  the  course  of 
action,  ore  ttnust  and  an  affidavit  is  not  indispens- 
able.    Anm,  2  Pri.  7. 

Service  of  notice  of  motion  for  interest  on  affirm- 
ance of  a  judgment  of  the  court  below,  by  leaving  it 
with  the  occupier  of  the  bouse  where  the  plaintiff  in 
error  had  lodged,  and  who  informed  the  p^son  called 
for  that  purpose,  that  the  plaintiffia  error  was  abroad, 
hut  that  she  was  authorised  to  receive  all  papers  for 
him,  is  insufficient.    Amm,  3  Pri.  253. 

INTRUSION. 

The  Prince  of  Wales  may  file  an  English  tofor- 
mation  of  intrusion  by  his  attorney  general,  for  lands 
parcel  of  the  I>uchy  of  Cornwall.  Au.  Gfn,  to  P-ince 
rf  WaUi  v.  St.  Aubyn,  Bart,,  Wightw.  167. 

IRREGULARITY. 

In  pToet$u]  The  court  will  not  discharge  a  de- 
fondant  out  oif  custody  on  filing  common  bail,  who 
has  been  arrested  on  a  capias,  describing  him  by  his 
surname  only,  omitting  his  name  of  beptiMD,  if  he 
has  appeared,  although  by  a  wrooe  cbnstian  name. 
Sed  quart,  if  he  had  applied  in  the  first  instance, 
before  appearance  or  plea.  Alt,  Gen,  v.  KeUtjf, 
1  Pri.  391. 

See  Settiko  aside  Prockedings. 

ISSUE. 

After  mistrial  of  an  issue  directed  by  a  court  of 
equity,  there  can  be  no  motion  in  arrest  of  iudg- 
oient,  such  a  motion  being  incompatible  wito  the 
nature  and  object  of  tssnes  in  aid  of  such  a  court. 
MmaUy  and  others  v.  Dttviet,  II  Pri.  162. 

JUDGMENT. 

When  the  barons  are  equally  divided  in  opinion 
4BO  judgment  follows.  Whether  a  decision  can  be 
obtained  by  calling  the  chancellor  of  the  eschequer  to 
sat  with  the  barws  at  a  re-hearing  of  the  case  ? 
i^tum,  Alkhu  and  Hum  v.  Drake,  Clerk,  M*CL  & 
Y.21I. 

Bg  eonfeiaan  and  drfault,]  Where  the  solicitor 
for  a  defendant,  who  is  sued  jointly  with  his  wife  for 
a  debt  due  from  her  dum  tela,  appears  on  his  under- 
taking and  pleads  for  the  husliand  only,  the  plaintiff 
having  caused  the  wife  to  be  served  with  a  copy  of 
tiie  process,  may  appear  for  her  eecundam  statutam, 
and  treating  the  plea  so  put  in  by  the  husband  alone 
as  a  nullity,  mav  sign  Joidi^ment  for  want  of  a  plea. 
RuseeU  v.  BtfcAanan,  6  Pru  139. 

Entnf  OH  varrant  of  attortieif,^  Upon  a  warrant  of 
attorney  to  confess  judgment  to  two,  the  court  will, 
upon  the  death  of  one,  permit  judgment  to  be  entered 
up  by  the  survivor.    Sjmng  v.  Tuckfr,  I   Y.  &  J. 

Entering  nunc  pro  tmne.]  Where,  at  the  Spring 
Aasiaes,  1826,  a  cause  was  referred,  a  verdict  having 
been  taken  for  the  plaintiff,  suliject  as  to  damages, 
to  the  award,  and  the  arbitrator  published  his  award, 
which  in  the  Michaelmas  Term  following,  was  set 
aside,  after  which,  in  Hilary  Term,  plaintiff  obtained 
a  rule  nisi  to  issue  esecation  unlev  the  defendants 
would  consent  again  to  refer  the  cause,  which  rale 
was  discharged :  field,  the  plaintiff  having  died  in 
8ept.  1626,  that  the  court  had  no  power  to  grant  an 
application  made  in  this  term,  that  judgment  might 
be  entered  up  as  of  the  Michaelmas  Term  preceding. 
If  the  plaintiff  die  after  verdict  for  him,  and  no  judg- 
ment is  entered  up  within  two  terms  after  the  verdict. 


the  court  will  not  interfere  and  permit  it  to  be  en- 
tered imne  pro  tmme,  where  laches  is  imputable  to  the 
party  interested  in  the  judgment.  Lawrence  v.  Hodg- 
«m,  1  Y.&  J.  368. 

Consequenret  of  mittake  in  Judgment  roil,  ]  W  here 
a  prisoner  was  charged  in  execution  in  Trinity  Term 
for  105/.  instead  of  100(.  6s.  in  consequence  of  thesiAn 
being  wrongly  stated  in  the  judgn»ent  roll,  and  the  mis- 
take was  preserved  in  the  subsequent  proceedings,  the 
court  in  the  followingterm  granted  a  rule  to  shew  cause 
why  the  judgment  roll  and  committitur  should  not 
be  altered  according  to  the  facts  appearing  by  the 
poUem  and  master's  allocatur,  which  rale  tl^y  made 
absolute  on  cause  shewn,  upon  payment  of  the  costs 
of  the  amendment,  without  the  costs  of  the  applica- 
tioo.  They  at  the  same  time  discharged  i^ith  costs, 
a  rule  obtained  on  the  ground  of  the  mistake,  for  dis- 
charging the  prisoner.  Flindell  v.  Fairman,  11  Pri. 
410. 

As  to  setting  aside  judgment  for  irregularity.    Sec 

SbtTING  A8IDK  PROCEEDINGS. 

Interlocutory  judgment  may  be  signed  on  the  last 
day  of  the  time  given  by  the  rule  to  plead,  if  no  plea 
then  filed.     Edmonde  v.  Leman,  2  Pri.  6. 

JUDGMENT  AS  IN  CASE  OF  NONSUIT. 

A  defendant  cannot  now  move  for  judgment  as  in 
case  of  a  nonsuit,  in  the  next  term  after  issue  joined, 
on  the  ground  of  the  plaintiff  not  having^roceeded  to 
trial,  unless  there  have  been  laches  on  the  part  of  the 
plaintiff,  as  if  notice  of  trial  have  been  given,  and  the 
plaintiff  has  neglected  to  proceed  to  trial  accordingly. 
Hedward  v.  Hatf  and  Othen,  13  Pri.  453.  See  now 
Reg.  Gen.  E,  5  G.  4.  1824.  a..te, 

A  defendant  is  net  entitled  in  this  Court  to  judg- 
ment as  in  case  of  a  nonsuit  in  the  second  term,  if 
the  plaintiff  (having  given  notice  of  trial  of  a  town 
cause  for  the  next  term  after  that  in  which  issue  is 
joined,)  do  not  proceed  accordingly,  but  counter- 
mands his  notice,  and  a  rale  to  show  cause  was  there- 
fore discharged  without  costs  on  a  peremptory  under- 
Uking.     Strith  v.  Unghet,  5  Pri.  187. 

The  Exchequer  recognises  the  practice  of  C.  P. 
where  the  application  for  judgment  in  such  case  can- 
not be  made  ocfore  the  iliiid  term.     S,  C. 

On  an  issue  of  last  term,  though  no  notice  of  trial  is 
given,  defendant  may  enter  up  judgment,  as  in  case  of 
nonsuit  for  not  proceeding  to  trial.  Goodtitle  d.  Cooke 
v.  Culltn,  2  Anst.  500  ;  but  see  ante,  Hedvard  v.  Wap, 
13  Pri.  453.  and  lieg.  Gen,  E,  T.  5  G.  4. 

Hule  for  judgment  as  incase  of  a  nonsuit,  for  not 
proceeding  to  trial  after  issue  joined  (obtained  in 
the  next  term,  as  it  may  be  in  tins  Court),  and  notice 
of  trial  given  and  counteimanded,  (•)  the  plaintiff's 
attorney  voluntarily  (although  too  late  for  so  doing  in 
an  ordinaiy  case)  giving  a  peremptory  undertaking  to 
proceed  at  the  next  assises,  was  discharged,  without 
costs,  on  ils  being  shown  for  cause,  that  a  serious  do- 
mestic misfortune  had  Drevented  the  plaintiff's  solicitor 
from  proceeding  to  trial,  but  the  voluntary  undertakiog 
so  given,  must  be  afterwards  made  a  rale  of  Court. 
Wick  d.  Surge  v.  Callaway  and  (kher$,  7  Pii.  531. 

In  a  country  cause,  where  issue  is  joined  in  Michael- 
mas Teim,  and  plaintiff  does  not  proceed  to  {trial  at 
the  assizes  after  Hilary  Term,  defendant  may  in  £aster 
Term  move  for  judgment,  as  in  Cdie  of  a  nonsuit. 
CrowUy  v.  Demn,  I  C.  &  J.  18. 

In  a  countr]f  cause  issue  being  joined  in  Hilary 
Term,  if  plaintiff  does  not  give  notice  of  trial  at  the 
assitts  alter  that  term,  defendant  cannot  in  Easter 
Term  move  for  judgment  as  in  case  of  nonsuit. 
Simon*  v.  Folkinghum,  1  Tyr.  501 . 


I 


(rt)  See  now  lieg.  Gen,  E.  5  (J.  4.  Simom  v. 
Folkingkain,  1  Tjr.  601 .  and  Tidd.  9  Ed.  765.  Redward 
V.  Wo»,  ante. 
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After  diflchirgiog  «  ruU  (or  jndgneiit  ••  ia  ctie  of 
noDsuit,  without  impoang  tennt  ••  to  costs,  a  role 
will  be  granted  for  the  costs  of  not  proceeding  to  trial. 
Hoekin  (misphnted  Dodutt)  v.  JUtd,  1  Tyr..  386. 

A  devendsnt  havinff  moved  for  costs  for  not  pro- 
ceeding to  trial  accormog  to  notice,  may  afterwards, 
and  in  the  same  term,  move  for  judgment,  as  in  case  of 
a  nonsait,  in  this  Court :  but  the  Court,  on  a  satis- 
fiictoiy  affidavit,  will  diicharge  the  latter  rule,  on  the 
terms  of  the  nlaintiflf  givi^f  a  peremptory  undertaking, 
uid  paying  the  costs.  Fither  v.  Hodgkinum,  2  Pri. 
90. 

An  interlocutory  motion  for  discharging  a  rule  for 
judgment  as  in  case  of  nonsuit,  made  absolute  with 
costs,  the  plaintiff  on  whose  behalf  the  motion  was 
made  having  left  his  home,  and  being  no  where  to  be 
found  for  more  than  a  year,  the  Court  ruled  the  de- 
fendant to  pay  the  costs  to  the  plaintiff 's  attorney 
under  the  above  circumstances.  Cooper  v.  Hatton, 
12  Pri.  462. 

Rule  for  judgment  as  in  case  of  a  nonsuit,  dis- 
charged with  costs,  where  the  plaintiff  shewed  reason- 
able ground  for  not  proceeding  to  trial,  and  had  offer- 
ofierM  the  defendant  out  of  Court,  a  peremptory  un- 
dertaking to  proceed  at  the  next  assises.  Ckallinor 
andAnotfmrr,  Leech,  13  Pri.  666. 

Order  for  judgment  as  in  case  of  a  nonsuit  for  not 
proceeding  to  trial  after  a  peremptory  undertaking, 
oeing  absmute  in  the  first  instance,  mav  be  set  aside 
on  a  motion  for  that  purpose  where  good  cause  can  be 
shewn.    Hutehineon  v.  Hvtehiuson,  9  Pri.  389. 

The  rule  requiring  a  lerm*s  notice  of  proceedings, 
does  not  extend  to  a  motion  for  judgment  as  in  case  of 
a  nonsuit.    Hoekin  v.  Reeee,  2  Y .  &  J.  275. 

Costs  for  not  proceeding  to  trial  in  pursuance  of 
notice,  cannot  be  made  a  term  for  discharging  a  rule 
for  judgment  as  in  case  of  a  nonsuit,  l^w  v.  Traois, 
Wishtw.  65.    See  Hoekin  v.  Reed,  ITyr.  R.386. 

Where  a  plaintiff  who  knew  the  insolvency  of  a 
defendant,  declared  on  beiog  ruled  to  do  so,  in  order 
to  avoid  the  costs  of  a  non*  prot.  and  afterwards  dis- 
charged a  rule  for  judgment  as  in  case  of  a  nonsuit,  on 
a  peremptory  undertaking  to  try,  the  Court  refused  to 
discharge  that  peremptory  undertaking.  Cunningham 
T.  Reei,  1  Tyr.  R.  1. 

A  rule  for  iadgment  as  in  case  of  nonsuit,  will  not 
be  made  absolute  while  anything  remains  due  under 
an  agreement  between  the  parties  to  pay  by  instal- 
ments.   Anon,  1  Tyr.  378. 

Costs  for  not  proceeding  to  trial  and  judgment  as  in 
case  of  a  nonsuit,  may  be  moved  for  separately,  and  in 
that  order,  but  not  otherwise.  Morgan  v.  Bidgood, 
1  Pri.  61.  See  Hoekin,  (misprinted  Dockett)  v.  Reed, 
IT^r.  386.  contra. 

The  Court  in  difcharging  a  rule  for  judgment  as 
in  case  of  a  nonsuit  obtamed  for  not  proceeding  to 
trial  after  issue  joined,  where  the  plaintiff  gave  as  a 
reason  for  not  proceeding,  that  a  suit  in  equity  was 
then  depending  between  defendant  an  administratrix, 
and  the  representatives  of  the  deceased  partner  in 
trade  of  the  intestate ;  and  stated  that  the  suit  having 
1>een  compromised,  he  was  desirous  of  bringing  the 
action  to  trial,  ordered  it  on  the  terms  of  the  plaintiff 
giving  a  peremptory  undertaking  and  paying  the  de- 
fendant the  costs  of  the  present  application,  refusing 
to  order  the  costs  to  abide  the  event  of  the  cause. 
Coombe  etUx.y,  Mifies,  Adminiitratrix,  &c,,  8  Pri. 
94. 

Coitj  on  ditehargingrule  for  judgment  as  in  cote  of 
nontuit.']  It  is  not  an  inflexible  rule  in  Exchequer,  that  an 
order  for  judgment  as  in  case  of  nonsuit,  for  not  pro- 
ceeding to  trial  according  to  notice,  cannot  be  discharged 
upon  a  peremptory  undertaking,  but  on  terms  of  pay- 
ing cosU.     Grant  v.  Kearney,  12  Pri.  529. 

Where  a  motion  for  judgment  as  in  case  of  nonsuit, 


for  not  proceeding  lo  trial  (the  notioe  baving  ben 
countermanded)  is  discharged  on  a  peremptoiy  under- 
taking, the  defendant  is  not  in  all  cases  entitled  faj 
the  practice  of  this  Court  to  the  coete  ol' the  anplicatioa 
as  <rt  course ;  and  where  the  plaintiff  gives  a  m&r  ressos 
for  not  having  proceeded,  the  cosU  will  be  ordered  lo 
abide  the  event*.  Brown  v.  Tanner,  13  Pri.  803. 
M*Clel.  593.  S.  C. 

Where  the  role  for  judgment  as  in  case  of  a  oon- 
suit,  is  discharged  on  thto  plaintiff's  peremptoiy  under- 
taking,  no  sufficient  reason  having  been  given  for  net 
proceeding  to  trial  pursuant  to  notice,  the  defendant  is 
entitled  in  this  Court  to  the  cosU  of  the  appUcatios. 
BirduHHtd  v.  Hart,  6  Pri.  202 ;  bat  see  ante. 

The  costs  of  a  rule  for  judgment  as  in  case  of  a  non- 
suit, for  not  proceeding  to  trial  pursuant  to  notice, 
must  be  paid  by  plaintiff,  whether  the  notice  be  cooa- 
termanded  or  merely  continued,  for  in  both  caies  de- 
fendant has  a  reason  for  oonung  to  the  Court,  yet  the 
facts  stated  by  plaintiff  may  U»  verified  by  affidavit 
Hunt  V.  Boome,  Executrix.  Forrest,  3 ;  but  lee 
ante. 

This  Court  vrill  order  a  plaintiff  showing  cane 
against  a  rule  for  judgment  as  in  case  of  a  nonsait, 
for  not  proceecfing  to  trial  according  to  notice,  to  jiey 
the  dedPendant  costs,  give  a  peremptoiy  nndertabn;, 
and  (if  the  venue  has  been  changed  to  a  couoiy  when 
no  assises  are  held  in  the  spring)  consent  that  the 
venue  shall  be  brought  back  to  the  original  coontj, 
that  the  trial  may  be  brought  on  without  fiuther 
delay.  Ellison  v.  Coath,  2  Pri.  16  ;  but  see  enti, 
Grant  v.  Kearney,  ^c. 

JURY. 

Affidavit  of,  or  respecting  juror, J  The  Court  wiD 
not  mterfere  to  disturb  a  recorded  verdict,  on  the  affi- 
davit of  one  of  the  jury,  that  the  amount  of  the  da- 
mages taken  exceeded  what  th^  had  intended  to  have 
given.     Marther  v.  Bailey,  1  Pri.  1. 

The  Court  will  not  prant  a  rule  for  seUing  aside  a 
verdict  on  the  affidavit  of  the  failing  party,  stating 
that  one  of  the  jury  was  a  relation  of  the  sueceasfol 
party,  and  that  they  were  in  habits  of  friendship  and 
intimacy  together,  and  particolarizine  the  various  in- 
stances and  expressions  on  the  part  of  the  jnr3fman,  of 
partiality  and  prejudice  which  are  detailed  in  thebodj 
of  the  case.  Onions  v.  Narsh,  9  Pri.  203.  SeeHdrt- 
wight  V.  Badham,  11  Pri.  383.  tit.  New  Trial. 

Where  it  is  shown  to  the  satisfaction  of  the  Cosrt 
on  a  statement  of  facts  by  affidavit,  that  in  the  reduced 
list  of  special  jurymen,  there  are  persons  non-resident 
or  exempt,  or  that  from  other  causes,  it  is  cleat  that 
there  are  less  than  twenty-four  effective  Turymen  re- 
maining on  the  panel,  and  that  it  is  probable  that  s 
sufficient  number  cannot  be  had  to  attend  at  the  trial 
of  a  pending  information,  they  will,  on  motion,  order 
a  new  jury  to  be  impanelled.  The  Att,  Cen,  v.  Goed' 
man,  8  Pri. 220. 

Where  the  judge  who  tries  a  cause  by  a  special  jury, 
certifies  that  it  was  a  proper  case  for  a  special  ^aij, 
the  master  must  allow  the  full  costs  of  the  jniy, 
where  the  verdict  is  found  for  the  defendant.  Bread' 
tciek  and  another  y,  Clark  and  others,  12  Pri.  154. 

But  were  the  party  summoned,  had  let  his  hooR, 
and  was  abroad,  which  fact  was  communicated  to  the 
summoning  officer,  the  Court  remitted  the  fine.  £s 
parte  Ford,  1  Y.&J.  401. 

So  likewise  where  the  summons  had  by  mistake 
been  left  at  a  wrong  house,  the  Court  remitted  the 
fine,  but  required  the  afiMavit  of  the  snmmooing  officer 
to  that  fact.     ExparU  Brown,  1  Y.  &  J.  401. 

A  fine,  for  not  attending  as  a  special  juror  at  the 
court  of  C.  P.  at  Westminster,  having  been  imposed 
upon  a  gentleman,  having  a  house  in  London  and  is 
Brighton,  but  who  had  reuded  the  twelve  mooths  pie- 
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ceding  at    Brighton,  the  Coart  refafed  to  lemit  it. 
Exparte  Sir  Thomas  CUn-gts,  Bart,  I  Y.  &  J.  399. 

LEGACY  DUTY. 

The  rule  for  attachment  against  an  ezecntor,  for 
not  delivering  an  account  at  the  Legacy  Doty  Office, 
it  nisi  only.    In  re  EstaU  of  V^vyan,  1  Tyr.  379. 

LIMITATION  OF  ACTIONS. 

General  operatiffn,"]  The  statutes  of  limitations 
may  bo  pleaded  to  a  scire  facias  issued  hj  the  Court, 
against  tne  drawer  of  a  b'll  of  exchange  in  the  hands 
of  the  crown  debtor,  and  which  has  been  seized  by  the 
sheriff  under  an  inquisition  on  the  prerogative  pro- 
cess, and  such  a  plea  was  held  good  on  demurrer. 
The  King  r.  Morrall,  6  Pri.  24. 

The  commencement  of  a  suit  by  information  by  the 
Attorney  General  on  the  part  of  the  crown,  for  the 
recovery  of  forfeitures  under  a  penal  act,  must  with 
reference  to  the  statute  of  limitations,  be  taken  to  be 
the  issuing  of  process,  and  not  the  actual  filing  of  the 
information.  The  Attorney  General  y.  Hall,  11  Pri. 
760. 

The  suing  out  of  the  process  is  to  be  considered 
the  commencement  of  an  information  within  the  statute 
of  limitations.  Att.  Gen,  t.  Brown,  Fonest,  1 10. 

Sembie,  The  memorandum  on  the  record  is  not  de- 
cisive  evidence  of  the  time  when  the  information  was 
commenced.    S.  C. 

LOSING  A  TRUL. 

A  trial  is  not  lost,  unless  judgment  of  the  term  is 
lost  by  defendant's  delay  to  put  in  and  perfect  bail  in 
doe  time.    Sevan  v.  Knight,  1  Tyr.  420. 

LUNAITC. 

Quin^,  Whether  a  bond  to  the  crown,  entered  into 
by  the  committee  of  a  lunatic,  in  consequence  of  a 
^;rant  of  the  lunatic's  estate  having  l)een  made  to  him 
in  the  usual  form,  under  the  great  seal,  be  an  obliga- 
tion of  the  same  force  and  effect  as  a  statute  staple, 
within  the  33  H.  8.  c.  39.  $  50 1  Rex  v.  Lambe, 
M'Cl.  402. 

MORTGAGE. 

This  Court  will  not  interfere,  under  7  G.  2.  c.20. 
npon  an  application  by  the  mortgagor,  to  compel  the 
mortgasee  to  reconvey  the  mortgaged  premises,  where 
the  nght  to  redeem  is  disputed  upon  the  affidavit. 
GoodtUU  (d.  Fuher)  v.  Bishop,  1  Y.  &  J.  344. 

MOTIONS  AND  RULES. 

Shewing  cause.]  The  Court  will  not  permit  cause 
to  be  shewn,  before  the  day  for  which  the  rule  is  drawn 
up,  for  the  sake  of  enabling  the  party  to  save  the 
term ;  sed  qu.  if  that  be  suggested  at  the  time  of  the 
application.   Richards,  Gent,  one  ^e.  v.  Setree,  3  Pri. 

The  Exchequer  will  not  allow  more  than  two  mo- 
tions to  be  made  succesaively  by  the  same  counsel,  till 
they  have  gone  through  the  rest  of  the  bar.  4  Pri. 
345. 

Enlarged  ruleJ]  Upon  an  enlarged  rule,  the  affida- 
vit must  be  filed  before  shewing  cause,  though  it  be 
not  so  expressed  in  the  enlargement  rule.  Barker 
and  another  v.  Richardson,  1  Y.  &  J.  362.  See  Af- 
fidavit. 

Notice  of  moving  to  discharge  rule."]  It  b  necet- 
saiy  to  give  the  opposite  part]r  notice  of  an  applica- 
tion intended  to  be  made  to  discharge  a  rule  nisi  for 
an  order  of  the  Court.  Raby  v.  Olarenskaw  and 
another,   11  Pri.  512. 

That  species  of  rule  is  in  practice  peculiar  to  this 
Court,  and  in  this  respect  difiera  materially  from  the 
ordinary  role  to  shew  cause.    S«  C. 


ruU  abtelute,']  An  order  to  ihew  cause 
cannot  be  made  absolute  till  the  next  day  after  that 
on  which  cause  it  to  be  shewn,  even  although  it 
have  been  enlarged.    Solomon  v.  Coften.  9  Pri.  368« 

NEW  TRIAL. 

Granted  where  plaintiff  was  nonsuited  by  the  mis- 
take of  a  witness,  in  the  most  material  part  of  the 
cause.    De  Gion  v.  Dover,  2  Anst.  517. 

There  is  no  rule  against  giving  costs  on  a  new  trial 
being  granted,  though  the  verdict  was  against  the  opi- 
nion of  the  judge.    Grossle^  v.  Barbw,  I  Anst.  47. 

In  ^eetment,]  New  tiial  of  ejectment  granted* 
under  particular  circumstances  in  evidence  in  the 
cause,  notwithstanding  the  verdict  of  the  jury  (for  the 
defendant)  was  in  conformity  with  the  direction  of 
the  learnt  judge  who  tried  the  action.  Costs  or- 
dered to  abide  Uie  event.  Doe  v.  Hirst,  11  Pri. 
475. 

The  Court  will,  in  some  cases,  grant  a  new  trial  of 
an  ejectment,  where  a  verdict  has  l>een  foond  for  the 
defendant ;  as  where  the  lessors  of  the  plaintiff  have, 
since  trial,  discovered  that  they  had  conclusive  evi- 
dence of  a  material  fact  (the  marriage  of  their  an- 
cestor) which  they  failed  to  prove  at  the  trial,  in  con- 
sequence of  mistaking  the  Christian  name  of  the  person 
to  whom  the  ancestor  had  been  married,  and  where  it 
is  expected  that  thev  may  be  obliged  to  enter,  to  avoid 
a  fine  intended  to  be  levied  before  a  new  ejectment 
can  be  brought.  But  thev  will  only  do  so  on  terms  of 
the  costs  of  the  former  trial,  and  the  application  for  the 
new  trial  being  first  paid.  Weak  d.  Burge  v.  CaUa" 
way,  7  Pri.  677. 

Under  201,]  The  Court  will  not  entertain  a  mo- 
tion for  a  new  trial,  where  the  cause  of  action  is  nnder 
20^    Jones  v.  Dale,  9  Pri.  591 . 

Where  the  verdict  is  perverse,  the  Court  will  grant 
a  new  trial,  although  the  damages  given  for  the  ^ain- 
tiff  are  less  than  20/.  Freeman  v.  Price,  I  Y.&  J. 
402. 

The  Court  will  not,  where  the  damages  are  below 
20/.  entertain  a  motion  for  a  new^nal  in  a  Welch 
cause,  upon  the  ground  of  the  verdict  being  against 
the  evidence.    Bewn  v.  Jones,  2  Y.  £c  J.  264. 

This  Court  will  not  grant  a  new  trial,  on  aocoant  of 
the  verdict  being  against  evidence,  where  the  damages 
recovered  are  under  20/.,  unless  the  conduct  of  the 
jury  has  been  quite  outrageous.  Manning  v.  Under- 
wood, WC\  MY.  266. 

Time  of  moving,]  Where  a  cause  is  tried  at  a  sit- 
tings in  term,  a  new  trial  may  be  moved  for  within 
four  days  after  the  distringas  is  returnable,  though 
more  than  four  days  have  elapsed  since  the  trial. 
Mason  v.  Clarke,  1  Tyr.  634. 

Motions  for  new  trials  of  issues  directed  from  the 
equity  side  of  the  Court,  are  not  subject  to  rule  re- 

3uiring  such  motions  to  be  made,  within  the  first  four 
ays  of  the  following  term ;  and  such  applications 
may  be  made  at  any  time  during  the  succeeoing  term, 
or  the  sittings  after ;  but  they  should,  in  the  first 
instance,  be  made  before  the  Lord  Chief  Baron,  sitting 
alone  in  equity,  if  they  arise  out  of  causes  pendinj^ 
before  him.  Pulley  v.  Hilton  and  others,  11  Pn« 
380. 

The  Court  will  order  a  new  trial  on  questions  de- 
ciding important  rights,  where  the  Judge  expressed  an 
opinion  on  the  trial  contrary  to  the  verdict,  although 
he  afterwards  report  that  he  was  not  dissatisfied  with 
the  finding  of  the  iniy.  Mount  Edgeeumbe  (^Earl)  v» 
Symonds,  1  Pri.  278. 

New  trial  refused,  on  acoonnt  of  the  agitation  oc- 
casioned by  previous  sudden  illness  of  a  witness  (the 
attorney  for  the  par^  against  whom  the  verdict  was 
given),  while  under  examination.  Richards  v. 
Hammond,  M*C1.  179. 
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Tht  CoQit  will  not  grant  a  new  trial  on  tbagtmind 
«C  tarpritty  when  the  plaiatiir  applies  on  afldaviti, 
statiBg  that  the  defimdant't  witaenee  iwore  ftilaely  to 
an  ackaowledgnieat  hj  the  plaintiff  that  he  had  re- 
ceived the  money  of  the  defendant,  and  imputing 
perjury  in  that  and  other  respects  to  the  defendant's 
witnesses,  snd  an  aTowal  of  it  after  the  trial.  Affida- 
irHa  of  &ets,  which  might  have  heen  proved  before  the 
rarj,  ought  iiot>  on  principles  of  judicial  policy,  to 
be  received  or  acted  upon  by  the  Court,  on  motions  for 
new  trials,  in  any  case,  llie  plaintifF^  if  hi»  applica- 
tioii  were  well  founded,  should  have  elected  to  have 
been  nonsuited  at  the  trial :  a  plaintiff  cannot  be  per- 
mitled  first  to  take  the  chance  of  a  verdict,  by  ^ing 
to  the  jury,  reserving  to  himself  in  case  of  failure, 
an  alternative  in  the  experiment  of  an  application  to 
the  Court  for  a  new  trial,  on  affidavits  impugning  the 
testinony  of  the  defendant's  witnesses.  Harriton  v. 
Hiirri$imt9  Pri.89. 

The  Court  will  not  permit  affidavits  to  be  used  on  a 
motion  for  a  new  trial,  which  tend  to  impeach  the  in- 
tegrity of  the  jury.  Hartwright  v.  Badnam,  11  Pri. 
383. 

Although  surprise  be  a  good  gitmnd  for  a  motion 
Ibr  a  new  trial,  and  affidavits  mav  be  used  to  establish 
that  ground,  tiiey  must  be  concmstve ;  and  the  facts 
in  respect  of  which  the  evidence  creating  the  surprise 
was  fftven,  must  be  sudi  as  that  the  verdict  may  be 
nsinly  attxibtttable  to  their  efiect  upon  the  decision 
oftheonie.    S.C 

If  there  appears  on  the  whole  evidence  enough  to 
■ttstain  the  veidict  found,  independently^  of  the  facts 
brought  into  doubt,  the  Court  will  not  interfere  and 
Older  a  new  trial,  although  the  right  be  bound.    S.  C. 

If  at  the  trial  of  a  cause,  counsel  on  both  sides 
aigne  on  the  oflhct  of  an  instrument  as  being  in  evi- 
dence, and  it  is  by  mistake  never,  in  fact,  produced, 
after  verdict  for  pfaintiff,  defendant  cannot  take  ad- 
vaatage  of  the  omissioD.    Dm  v.  Ptfmf,  1  Anst.  966. 

New  trial  ^nted,  where  the  plaintiff  in  an  action 
for  not  canyine  away  tithes  or  grass  set  out,  had 
•tated  in  his  dsclaration  that  the  land  wes  sown 
with  graas;  an#the  evidence  was,  that  the  ^rass  vras 
the  naitortl  produce  of  the  soil ;  and  the  plaintiff  had 
not  proved  tnat  the  tithes  had  been  properly  set  out. 
Ut€f9ry,  Mantlt,  13  Pri.  695. 

SimItU,  Where  a  sufficient  reason  for  s  verdict 
exists  in  a  material  defect  of  proof  by  the  failing  party, 
the  Court  will  not  grant  a  new  trial,  though  the  verdict 
is  against  the  other  evidence  in  the  cause,  and  the 
deficiency  was  not  discovered  at  the  trial.  Davies  v. 
Morgan  «iid  others,  I  Tyr.  467. 

By  piaetice  of  the  Exchequer,  where  a  new  trial  is 
granted,  the  party  who  succeeds  on  both  trials  is 
entitled  to  the  costs  of  both  trials;  if  the  rule  for  a  new 
trial  is  ailent  on  the  subject  of  costs.  Loadgr,  q,  t.  v. 
Tkiimn,  1  C.  &  J.  54. 

Rule  for  new  trial  made  absolute,  'on  the  terms 
that  defondaat  (who  had  succeeded)  should  have  the 
oeats  of  both  trials  if  he  succeed  in  the  next ;  if  plain- 
tiff succeed,  he  is  only  to  have  the  costs  of  the  se- 
cond. Pocky  Amgnt9  of  Syerr.  MUlard,  1  Tyr. 260. 

In  an  action  on  a  statute  which  gives  double  costs. 
if  a  new  trial  is  granted,  nothing  beinff  said  on  the 
subject  of  costs,  the  party  succeeding  on  both  triah  is 
entitled  to  double  costs  of  both  trials.  Loader,  q.  t. 
V.  Tkomat,  1 C.  &  J.  54* 

The  Coiirt  will  not  order  a  party  who  is  in  prison, 
applying  for  a  new  trial,  on  the  gionad  of  excessive 
damages  having  been  given  against  him,  to  pay  the 
costs  of  the  former  trial  before  the  plaintiff*s  oounsel 
proceeds  to  shew  cause  against  the  rule.  Goode  v. 
Ltftoef,  4Pri.307. 

In  case  of  a  verdict  taken  in  the  absence  of  a  paily 
and  his  solicitor,  the  Court  will,  in  some  instances, 


Older  a  new  trial,  if  riasoBable  caott  be 
BetmUw  v.  SknUifk,  1  Pri.  301. 

Arguing  mU  jor,"]  If  no  one  appears  to  shev 
cause  sgainst  a  rule  nm  for  a  new  tnal  on  the  per- 
emplonr  order  day,  the  rule  will  be  made  ahsoRk. 
Partofii  V.  Nir,  1  Pri.  312. 

A  rule  niu  fbr  a  new  trial  having  been  perempioriy 
fixed  for  a  day  in  the  third  term  inclusive,  after  haa^ 
granted,  and  not  having  been  then  supported,  wasdit- 
charged.  The  Court  refused  to  open  it  in  the  ee- 
suing  term,  on  a  su^Kestion  that  instructions  had  bcei 
prepared,  and  mtended  to  be  delivered  to  oounad  is 
the  preceding  term.  Latnon  v.  Brittom,  M'Cl.  k  Y. 
508. 

PoitpomngJJ  Motion  to  postpone  the  new  trial  if 
an  issue  in  a  tithe  suit  from  the  saromer  to  the  sprisg 
assises,  on  the  ground,  that  the  api^ication  fbrthsanr 
trial  of  the  issue,  and  the  decision  of  the  jadgi 
granting  the  new  trial,  in  which  he  stated  the  vcnlict 
on  the  first  trial  to  be  against  the  opinion  of  hioadf 
and  the  learned  judge  who  tried  it,  had  been  psb- 
lished  in  the  newspapers,  and  was  likelv  to  infloenoe 
the  jury,  especiallv  as  it  was  to  be  tried  by  the  saae 
judge,  refused  with  costs.  Willis  v.  Farrer,  3  Y.  k 
J.  381. 

NONSUIT. 

Where  a  judge  at  nin  vrims,  told  the  ptaiatiff's 
counsel,  that  unless  they  called  a  person  as  a  witDea, 
whom  they  had  not  intended  to  examine,  he  woaU 
nonsuit  them ;  and  on  that  vritness  being  called 
and  examined,  did  nonsuit  them,  and  the  coonsd 
acquiaced ;  a  rale  fbr  setting  aside  the  nonsuit,  snd 
having  a  new  trial,  on  the  ^nmnd  of  mis-diieclioB  ia 
not  leavine  the  case  to  the  luiy  on  the  evidence,  was 
discharged.  EUworthy  and  anothtfr  v.  Bird,  M*(!kL 
69. 

The  judge  at  nisi  priat,  cannot  poperly  nonsait  a 
plaintiff,  unless  be  dioooes  to  subwiit  to  it,  whsra  ikc 
main  question  in  his  case  depends  saaieriaUy  oa  the 
e£^  of  the  evidence  adduced  by  him.  The  sab- 
mission  to  be  nonsuited  should  he  express ;  a  noMsil 
in  such  a  case  was  set  aside  by  the  Court,  notoriik- 
standing  the  counsel  for  the  plaintiff  did  not  ol»|ectts 
the  nonsuit,  nor  intimate  a  oesire  that  the  case  migbt 
be  sent  to  the  jury  :  one  of  the  Barons,  however,  bdag 
strongly  inclined  to  think  that  that  ought  to  have  ban 
done,  and  that  the  tacit  acquiescem^e  by  snch  sileare 
waa  an  obstacle  to  the  application  for  settii^  aade 
the  nonsuit.  If  the  tenancy  be  estabUshed  bf 
the  plaintiff  in  the  action  for  use  and  occupation,  it  ■ 
thrown  on  the  defendant  to  shew  that  the  tenaorf 
was  afWwafds  determined,  or  that  the  landlord  has 
accepted  another  person  as  his  tenant.  Word  t. 
Mawm,  9  Pri.  391. 

See  Ji'DGMBNT  as  in  case  of  nonsuit. 

In  actions  for  slander,'}  Where  the  material  put 
of  the  words  declared  on  is  proved  to  a  jury,  the  nt' 
diet  must  be  for  plaintiff,  and  a  nonsuit  vrill  not  k 
entered,  though  on  demurrer  or  mocion  in  ancst  of 
iudgment,  it  might  be  hehl,  thai  an  action  couM  aoi 
be  maintained  on  the  words  proved*  Luambw  v.  JfUcf. 
1  Tyr.  217. 

NOTICE  OF  ACTION. 

In  the  notice  required  to  be  given  to  justices  ad 
othera,  under  24  G.2.  g.44,  of  actions  inieaded  Id  k 
brought  against  them,  it  is  not  necessary  to  naae  aH 
the  parties  meant  to  be  included  in  the  actbn.  er  w 
express  whether  the  actum  is  inteaded  to  be  joint  0 
several.    Box  r*  Jonts  and  otktrs,  5  Pri.  168. 

A  separate  notice  to  oacb  of  aevwal  persoos  is- 
tended  to  be  used  in  trespass,  is  auiBcteot  to  fbaadi 
joint  action  against  all  of  them,  for  acts  coouniUBd  ii 
pursuance  of  a  statute,  which  provides,  that  so  plaissf 
shall  recover  in  an  action  for  any  thing  dene  iapc 


MODERN  CASES  IN  EXCHEQUER. 


•MM*  Ibmoi;  wiAdat  Mtin  (A  ikt  detodMt  er  d». 

HMUb,  of  HKh  inimdad  actian,  itlbcMgk  omn 
•f  tka  mImt  pmom  wbo  an  aAenrtrdi  jmMd  in 
thi  Mkn,   u«  BMMd  im  lb*  DDtia  ta  «itlMi  of 

In  iMdi  UwiiMk 

mOad  by  Ik*  Id  u         . 

<b«  MX  dtfrin  Iha  defMdun  of  their  right  to  ««- 
Ik*  faafon  Mioa  bfiMgtit,  oa  te  grooiid  that  «bil 
bu  ben  dona  by  tfaoa  wai  not  dona  in  Mnuanca  of 
Ibe  act.    Agar  i.  Uof^aii  mnd  uhtn,  3  Ph.  126. 

NOTICE  TO  PRODUCE. 
"  NotlCa  to  prodnea  letien,  and  mpin  of  letten, 
iko  in  book*  nUtine  to  tlusaan,"  u  luffidaal,  and 
win  Mt  IM  b  parol  etidaoca  of  tbe  caataati  of  > 
laMar  al)es«d  to  bti«  bean  written  Dine  j«u«  belbre, 
Ud  M(  pradoMd.  Jono  «.  Edurdi,  M-Q.  &  Y. 
139.    Sea  Frmna  j.  Lueg.  R.&  U. 

NOTICE  TO  APPEAR, 
la  nnicaabls  pnoceu,  tlie  aolica  muM  ha  to  appaar 
■pod  lb*  ictaal  reluv  daT,  and  aol  neoa  tlw  auaru 
dUpoa.    Pnw  T.  Dttou.  1  Y.  &  J.  9. 

NOnCE  OF  TRIAL. 

SeaTauL,  Nono  or. 

OFFICERS  OF  RE\'EmjE  SIDE. 

Satiaioftbafeiaigiiafpoaer;  Ei«fc of Ibi adnata; 


bt*>ai 


OUTLAWBY. 


Tbapanooal  ptopct^  baabmaa  foriiilad  and  Matad 
■■  tin  king  (ibc  HM  oaa  of  tbe  plaintifi)  iBme- 
Aalelj  «pM  ovUaim  at  tfaa  (ok  af  the  partf ,  u  wall 


ABT.CMa  (o«lUw«dJ,  ll'Ci.  b 


PARTICULARS  OF  DEMANDORCHARGES. 

Hm  Coart  will  Mt  order  a  hill  at  paiticnkn  of  tbe 
thaitea  owant  to  be  nlied  mi  in  an  infbnMtioD  Aw 
maan  of  datiea,  to  be  hniiihed  lo  tbe  defcndani  bj 
Iha  attomej  general,  or  other  officer  of  tha  oown, 
er  anjr  meanue  of  a  nmilar  oatim,  thboayh  the 
cbarpa  oarer  a  naee  of  tbirtj  yean,  and  Oa  da- 
fcndant  ban  eonJoctad  hi*  basMsi  nt  two  aapanta 
bmr-baiB«B,  at  a  daUoM  of  tweaif  milaa  ftom  aaeb 
Khar ;  at  laaat,  noleaa  Iba  dafcadtat  fatakh  dw  Boat 
MllahcMri  mnod  fsi  andi  aa  upknlioa.  Att. 
On.  T.  LdArrt,  S  Pti.  SB«. 

The  Gout  wUl  mt  aoflec  an  appHealiM  af  Ait  na- 
tara  to  *ta;  tbe  trial ;  and,  in  tin  pnaent  can,  thej 


Qa.  WheAtr,  OB  t  ttroBf  caae,  tttiB&Etarilv  vada 
•at,  the  Coart  weald  aot  iaMrfkie  en  a  <iaaliSad  ap- 

£cr°' "         '  "*  *  '  "^^ 

Tha  Mtodanlk  eiftilled  t>  tecaiiB  fiev  Iha  rWalif 
md,  alboDgb  bean; ten n. 


ENAn  V.  fWtapn,  Withtw.  TB. 
PAYMENT  or  HONSr  INTO  OOUBT. 
aeaTmu. 


Co*  «B,  ef,  Na  Caen. 

TbadetedaK^Md  IL  lUia 
tiff  accepted  ;  that  U  na  ai*''" 
eeplad  ia  the  whole  doe,  u 
liable  to  ceal*  a*  ennf  ft) 
MUariar  t.  Ratlty,  3  Aatt.  1. 

ThoBlainlifl  ia  aalitlad  to  oaata  an  to  lU  tine  of 
-       Coart  by  Iba  ddaadal.  arm  a^ 


nX^ 


ahWtiTib 
an.    FmU 


k.  plaindS;  afWr  nrooaedinai  bid.  nav  take  aal  of 
>owt  tbe  raoa^  paid  by  the  ddaodaat,  wHbeat  u  ap- 
dicatiniioiheCoutfertbalpatpoaei  aadbybiaM 


ndbyd) 
I.  and  It 


feniltnt  kx  payment  of  mamsj  Ibm  ooait.  a 
nattat'a  allaeatnr  of  aoertain  aaai  tat  ooala  ia  lOBaent 
BTidaaea  of  tba  plainliff'a  alaolioB  to  laba  tbe  aan 
paid  JDlo  court ;  and  if  he  aflerwaida  pncaed  ior  tba 
cxMi  taxad,  and  not  paid,  be  aaad  not  (ra«a  a  pre* 
(ioBi  dacoiad  at  tbe  ttitl,  SmiA  v.  SaiKnlf, 
7  Pri.6T4. 

AMaiaitoatbat|n>and.aetanda.    S.C. 

Taking  oat  money  which  baa  baaa  paid  iateCoait 
in  an  acMn  at  law,  m  a  hnaeh  of  aa  Huanctioa  la 
nalraia ftulher proeeedinge.  Pmhi^.EtrttfSknKf 
hn,  13  Pii.  3BB. 

A  motiaa  made  by  tbe  iifia ileal  bafbn  anaaei, 
bi  liberty  la  take  it  out  notwilhita^iH.  aad  aitbaal 
w^odiee  to  tba  iiyanctMn,  waa  nfiwd,  with  «aeM> 

The  Coart  will  not  enlaf  Bonay  awarded  ta  a  aai^ 

lo  ba  paid  into  atmrl,  oo  a  patiboa  of  aspwl  Mng 

rignad  by  the  coanaal  i  batmiMaanM  if  tbaafpaJ 

bad  been  reoei*ad.    Lnmr./brln^,  IPiLlsT 

PEERS. 

A  peer  maybe  nnd  in  K.B.by  biO,  U  hi 
Ttlege of parWianl.  »-■--■-•'--  *■—•-» 
3An>t.X56. 


LUOMitUi.EiH^UnM; 


PLEA,  nUNG  OR  DELIVEtUNO. 
A  plea  of  ontlawiy  oa^  to  be  m(  dowa  te  aig^ 
ment  by   Ibe  defcndint       Ctapwaa  *.  I— eJww, 
2AMt.6M. 

PLEADING. 
Caw  tar  malidau  arrmt  amd  pnaaaiilian.]     In  ■» 
•etioe  br  maliciooa  anal,  it  b  Decen 
writ.    Gadd  V.  Bffuwit,  6  Pri  640. 


I  writ  to  ba  nnd  cot,  wbenon  plaintiff  wat  iapn> 
Mad,  aUtiag  tba  pnnen  with  tha  at  «tbB  ekaee.  «a 
mod  oat  for  «M.  (uiitead  of  301.  ■ 


An  airennent,  that  Iba  dafaodaat  had  lalnatuily 
petnitlad  Ua  bill  M  ba  diaeoaliaacd,  to  waat  af  am- 
aeeaticB  Ibenof,  with  a  eendeaoa  af  tba  tMnd,  ia 
not  pnvad  by  abawing  tbal  then :~  ~  ~ 
mla  to  diamntinaa,  ngnlariy  tal 
haTingbeen  aremd,  itmaMDepi 

H^  the  alltcalir 
general,  it  weald  hi 
rale  lo  diaoooli 

Srwtnl  iwiMn.]  Tb  atat  4  Abb.  c.  16.  a.  4. 
ginag  power  Is  plaad  n«nal  natlan,  daee  net  eiteod 
IDMSaMellhaanlofthakiag:.  ibi  t.  CadoaU  aad 
adttr^  Fomal,  67. 

POUNDAGE. 
SeaExiaxti  SMiain. 
PREROGATIVE. 


lii 


A  DIGESTED  INDEX  TO  Tli^E 


hetrd  in  exchequer.  Rix  ? .  PUkman,  3  Anit.  862. 
See  S.  C.  tit.  Extent.  Btnkngfitld  v.  Shotford, 
8  Pri.  584.    See  tit.  Trial. 

PRISONER.    See  iNaoLvxNT. 

Diicharee.']  A  person  who  has  lain  in  prison 
•bove  tweWe  sucoesfive  calendar  months,  in  execution 
upon  a  judgment  for  damages  under  20/.,  is  entitled 
to  be  discharged  out  of  custody  forthwith  as  to  such 
execution,  on  a  proper  application,  under  48  G.  3. 
c.  123.  $  1. ;  (small  debts  act)  notwithstanding  he 
had  previously  been  brought  up  under  the  compulsory 
clauses  of  the  Lords'  act,  and  had  been  remanded 
lor  not  deliTering  in  a  schedule  of  his  effects.  The 
48  G.  3.  c.  123.  $  1.  applies  onl^  to  cases  of  persons 
in  execution  upon  jwlgments  in  civil  actions.  Lang- 
dan  V.  Rouiter,  M'Cle.  6. 

The  Lords'  act  gives  no  authority  to  remand  a 
prisoner  refusing  to  give  in  an  account,  otherwise  than 
generally.    S.  C. 

If  a  prisoner  be  brought  up  by  rule  of  Court  under 
the  compolsoiy  clauses  of  tne  Lord's  Act,  on  a  day, 
after  the  first  seven  days  of  the  term  next  ensuing 
the  expiration  of  the  twenty  days'  notice  required 
by  that  act,  he  cannot  be  called  upon  to  give  in  upon 
«>ath  an  account  of  his  estate.    S.  C. 

The  court  will  discharge  a  prisoner,  detained  in 
custody  under  legal  process  (capias  on  an  information 
for  offences  against  the  revenue  laws)  issued  whilst 
the  defendant  was  in  gaol,  under  an  arrest  which  was 
originally  illegal  and  without  authority.  And  they 
will  not  mipose  any  terms  on  the  defendant  on  ordering 
his  discharge.    Attorney  General  v.  Can,  1 1  Pri.  345. 

If  a  prisoner  be  brought  up  to  the  Court  to  deliver 
in  an  account  of  his  estate,  under  32  G.  2.  c.  28.  §  16, 
17.  and  he  refuses,  when  brought  up  to  do  so,  the 
Court  cannot  order  him  to  be  remanded  until  any 
future  day,  and  to  be  then  brought  up  again  for  the 
same  purpose.  They  can  only  remana  him,  when  he 
will  return  to  prison  m  the  same  custody :  and  there- 
fore if  the  damages  for  which  he  has  been  charged  in 
execution  do  not  exceed  20/.  exclusive  of  costs,  and 
he  have  lain  in  prison  more  than  twelve  months,  the 
Court  will  discharge  him,  under  48  G.  3.  c.  123,  not- 
withstanding the  compulsory  clause  of  the  32  G.  2. 
LangJon  v.  Po$siter,  13  Pri.  186.    S.C.  M'Cle.  6. 

Aliter,  If  be  be  also  in  custody  under  an  order 
which  makes  liis  imprisonment  in  the  nature  of  a 
criminal  custody  ;  for  48  G.  3.  applies  only  to  civil 
custody.     S.  C. 

If  a  defendant  is  illegally  arrested  e.  g,  without 
writ,  and  served  with  process  while  so  detained,  the 
exchequer  will  discharge  him  unconditionally.  Bar- 
low y.  Hall,  2  Ami.  46\. 

RECOGNIZANCE. 

See  Fines,  &c. 

A  recognizance  estreated  by  mistake  of  the  officer 
of  a  Court  cannot  be  dischaieed  on  his  certificate 
without  his  affidavit.     Rex  v.  Solton,  1  Anst.  79. 

RELEASE. 

A  release  of  all  demands  from  the  plaintiflP  to  the 
defendant,  will  not  deprive  the  plainlifTs  attorney  of 
his  lien  upon  the  costs  of  an  action  awarded  in  favour 
of  the  plaintiff;  nor  can  the  defendant  set  off  the 
costs  of^ another  action  between  the  same  parties,  and 
awarded  in  his  favour  aeainst  those  now  awarded  to 
be  paid  by  him  to  the  plaintiff,  until  the  plaintifl''s 
attomey*s  claim  be  satisfied.  Gifford  v.  Ciford, 
Forrest,  109. 

Where  there  are  several  plaintiffs,  and  one  fraudu- 
lently eives  a  release  to  prejudice  the  real  plaintiff,  and 
that  release  is  pleaded,  the  Court  will  set  aside  that 
plea,  and  order  the  release  givoui  to  be  delivered  up  to 


be  cancelled.  Barktr  and  awotker  t.  Bkhnim, 
1  Y.  &  J.  362. 

But  the  fraud  must  be  clearly  made  oat,  by  tk 
affidavits  of  the  party  seeking  to  set  ande  the  phs. 
S.C. 

Cf  d«ht  to  crown»l  Mode  of  prociiring  the  &- 
charge  of  a  crown  debt,  (arrears  of  taxes)  aado^ 
taining  release  from  process,  where  the  debt  is  paid 
by  the  crown  debtor  upon  motion  by  the  attorney  g^ 
neraU    Rex  v.  Bemutt,  1 1  Pri.  770. 

REPLEVIN. 

Atti^nunt  of  repUvin  bond.]  A  defendant  in  re- 
plevin IS  not  entitlcSd  to  an  assignment  of  the  repleria 
bond,  on  the  plaintiff's  neglecting  to  declare  at  ike 
next  county  court,  if  he  himself  have  not  then  ap- 
peared to  the  summons.  And  if  he  obtain  an  ssdp- 
ment,  and  bring  an  action,  the  Court  will  stay  the 
proceedings  ^on  an  affidavit  being  made,  that  a  writ 
of  recordarijae,  lo^uelam  has  been  sued  out),  witkoit 
payment  of  costs  by  the  defendant,  which  will  be  or- 
dered to  abide  the  event  of  the  proceeding  oo  the  ft, 
fa.  b.    Seal  v.  PhUlipt,  and  others,  3  Pn.  17. 

REVENUE. 

Information,  see  Ambnombnt. 

Venue,"]  The  venue  of  an  information  on  24  G.  3. 
c.  19.  for  being  both  tanner  and  shoemaker^  need  oo( 
he  laid  in  the  county  where  the  offence  was  coouDitled. 
Att.  Gen.  v.  Ferris,  3  Anst  871. 

The  attorney  general  may  at  any  time  aaead  s 
revenue  information.  Att.  Gen.  v.  nenderton,  3  Aart, 
714. 

Pleading  in  person  to  information  by  the  aoea. 
Att.  Gen.  v.  Carpenter,  1  Tyr.  351. 

Information  for  forfeiture  of  a  ihip,  two  terai 
having  elapsed  without  trial,  a  writ  of  delivery  wsi 
granted  on  security  by  recognizance,  on  affidavit  d 
probable  injury  to  ship  by  being  unemplojed.  The 
witnesses  for  the  crown  being  seamen,  absent  sbrasd. 
three  terms  intervened  without  the  attorney  gcoenl 
proceeding  to  trial ;  a  rule  for  discharging  the  recog- 
nizance was  however  discharged.  Att.  Gen.  v.  Dot- 
ham,  3  Anst.  805. 

Practice,]  Summary 'application  against  cmamis* 
sinners  of  land-tax,  to  compel  a  due  asses&roent  of  the 
land-tax.  Att.  Gen,  v.  Commissioners  of'  Land  Tai, 
12  Pri.  647. 

In  a  case  of  issues  on  writ  of  distringas  for  arresn 
of  land-tax  set  insuper.  Service  of  order  for,  os 
sheriff.  Atloniey  General  v.  Inhabitants  li  Aik^, 
12  Pri.  649. 

Motion  for  an  attachment  against  parties  for  dis- 
obeying an  order  of  commissioners  appointed  to  in- 
quire uf  debts  due  to  the  king,  requiring  productioa 
of  papers.      Rex  v.  Dausey  and  others,  12  Pri.  588. 

Quaere,  Whether  parties  in  trade  against  wboas 
commission  has  issued,  to  hold  an  inquisition  to  find 
whether  they  are  indebted  to  the  crown  for  arrean  cf 
duties  of  excise  on  the  commoditiea  sold  by  then  ia 
the  course  (»f  their  business,  and  who,  on  atteodiog  in 
pursuance  of  a  summons,  to  be  examined  by  tbeoon- 
missioners  on  tlie  inquest,  refused  to  submit  to  ssdi 
examination  unless  attended  by  their  solicitor,  ue 
compellable  to  produce  before  tliem  for  their  inspcctios 
tlie  partnership  books,  for  the  purpose  of  furnisbing 
evidence  of  the  amount  of  duties  m  arrear,  witboii 
first  being  duly  released,  by  competent  measures  and 
authority,  from  any  penalues  which  the  contents  «f 
such  books  might  be  the  means  of  shewing  or  ascer- 
taining that  they  had.  incurred  f  S.  C. 

Qu.  By  whom,  and  by  what  means  such  indemnt^j 
is  to  be  secured  to  the  parties  ?  It  cannot  be  given  bf 
the  solicitor  to  the  excise,  of  bis  own  peraooal  aatk' 
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rity.    Prooeedingi  for  duties  withheld  and  in  arrear, 
involve  (mmbts)  a  waver  of  penalties.    S.  C. 

Finn  belonging  to  lordt  of  franchues,^  Course  of 
pfooeedingt  in  (mler  to  obtain  the  direction  of  the 
Court,  requiring  the  officer  of  the  exchequer  called 
the  Foreign  Apposer,  to  set  over  fines*  (by  appor- 
tionment) to  lords  of  liberties,  claiming  them  under 
their  grants  of  royal  franchises  from  the  crown.  Ma- 
terials on  which  applications  for  such  purpose  must 
be  founded.  Notices  to  be  served,  and  oy  whom. 
Where  the  attorney  general  opposes  the  application, 
uid  a  question  of  title,  or  extent  or  construction  of 
the  applicant's  title,  arise,  the  court  will  make  no 
order  on  motion,  because  it  then  becomes  matter  of 
dmin  against  the  crown,  which  must  be  determined 
by  judgment  on  matter  of  record,  and  must  therefore 
be  brought  before  the  court  in  a  more  solemn  and 
formal  manner,  by  claiming  upon  record,  to  give  the 
crown  opportunity  of  contesting  it  by  plea  or  other- 
wise, in  the  mat  ter  of  the  claim  of  (apportionment  of  ) 
JfNSf  6v  the  Dean  and  Chapter  of  the  Collegiate  Church 
of  St.' Peter* t  Westmintter,  12*Pri.  174. 

Qn.  Of  the  divisibility  of  post-fines  by  apportion- 
ment, between  lords  of  liberties  claiming  a  fine  of 
lands  lying  in  two  or  more  liberties;  and  of  the  course 
for  effecting  an  apportionment  by  order  of  the  court  or 
otherwise,  in  such  cases  T  S.  C. 

Where  freehold  and  leasehold  property  had  been 
■eieed  under  a  writ  of  diem  clausit  extremumt  on  an 
old  commission  and  inquisition,  and  various  claims 
were  entered  on  the  part  of  persons  insisting  on  a  prior 
Tight  to  that  of  the  king,  and  the  executor  of  the  de** 
OMied  crown  debtor  and  his  surviving  partners  in 
tnde,  and  the  purchasers  of  part  of  his  leasehold 
Qstate  from  his  executors  and  mortgagees,  apply  by 
motion  to  the  court  (without  prejudice  to  their  right 
to  traverse  the  debt  found  due  to  the  crown)  for  an 
amaveas  maniu  as  to  the  leasehold  property ;  for  a  re- 
fefBoce  as  to  the  partnership  property  ;  and  a  further 
leference  as  to  part  of  the  leasehold  estates  which  had 
been  sold,  and  the  proceeds  of  which  had  been  applied 
in  paying  off  or  reducing  mortgages  on  the  other  parts 
of  tne  property,  the  court  refused  to  entertain  any  part 
of  the  application,  on  the  ground  that  where  so  many 
chims  were  made  and  points  of  law  were  raised,  they 
could  not  act  in  a  summary  way  without  the  consent 
of  the  crown.  Rex  v.  Hodge  and  another,  12  Pri. 
637. 

Semble,  That  the  parties  applying  ought  to  admit 
the  debt  claimed  to  be  due  to  the  crown  as  an  indis- 
pensable preliminary,  to  being  heard  by  the  court  on 
the  merits  of  the  motion.  HuUock,  Baron,  disien- 
tiente.    8.  C. 

Qiutre,  Whether,  and  to  what  extent,  and  from 
what  time ;  and  under  what  circumstances,  leasehold 
properly  of  a  deceased  crown  debtor  is  bound  by  in- 
quisition and  a  writ  of  diem  elautit  extremum,    S.  C. 

Qu.  How  far  partnership  property  is  affected  by  such 
a  writ  against  a  deceased  partner  for  a  partnership 
debt.    S.  C. 

Qu.  Whether,  and  how  far  freehold  aud  real  chat- 
tels of  a  deceased  crown  debtor,  sold  by  his  executors, 
are  subject  to  a  writ  of  diem  clauiit  extremum,  where 
the  proceeds  have  been  applied  by  them  in  pavment  of 
incumbrances  on  the  other  real  property  of  the  de- 
ceased, and  in  discharging  it  from  bond  fide  legal 
charges.    S.  C* 

SCIRE  FACIAS. 

Against  crown  debtor,  tee  Extknt  in  Chief,  Pbo- 
CEEoiNos  ON.    Rex  v«  Peanon,  3  Pri.  288. 

A  tcirefaeiat  against  two  *'  that  they  severally  be, 
and  appear  to  show  cause,  &c.  on  a  bond  to  the 
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crown,  executed  by  three,  is  bad.  Rex  ¥.  Chapman, 
SAnst.  811. 

A  declaration  in  tcirefaeiat  against  two  defendants, 
on  a  joint  and  several  recogniance  of  four  persons, 
without  averring  the  other  two  to  be  dead,  is  bad, 
without  pleading  the  nonjoinder  in  abatement.  Rex 
V.  Young  and  Glennie,  2  Anst.  448. 

A  scire  facias  to  revive  a  judgment  entered  up  by 
warrant  of  attorney,  given  to  secure  the  payment  of 
an  annuity,  and  Kferifaeiat  issued  theieon,  are  not 
such  proceedinzs  as  to  call  upon  the  grantor  of  the 
annuity  to  avail  himself  of  an  objection  to  the  memO' 
rial.     Fielde  v.  Coal,  Forrest,  126. 

Witnesi."]  Ruled  at  nin  prius  by  Richards,  C.  B., 
that  a  person  having  entered  into  a  lK>nd,  with  sure- 
tics  to  the  crown,  is  not  an  admissible  witness  in  a 
scire  facias  against  the  surety,  to  prove  tliat  he  had 
not  broken  the  condition.  iSai  qu.J  (the  principal 
having  been  released  by  the  surety).  Rex  v.  Horton, 
4  Pri.  150. 

SECURITY  FOR  COSTS. 

Plaintiff  compelled  to  give  security  for  costs  on 
affidavit  of  his  residing  in  Ireland;  the  canse  not 
having  been  at  issue,  and  the  vtmu  laid  in  Middle- 
sex ;  and  proceedings  stayed  in  4bn  meantime.  Mo' 
loney  v.  Smith,  M'Cfl.  &  Y.  213. 

A  plaintiff  will  not  be  required  to  give  lecarity  for 
costs,  or  disclose  his  place  of  residence,  where  there 
is  no  doubt  whether  be  sues  in  his  own  right,  and  it 
does  not  appear  that  he  is  out  of  the  kingdom.  Lloyd 
V.  Davis,  1  T:^r.  633. 

Plaintiflb  suing  in  this  court,  but  being  resident  in 
a  foreign  countiy,  out  of  the  jurisdiction,  will  be  re- 
strained from  proceeding  until  th^  give  security  for 
costs.     De  Mameffe  v.  Jackson,  13  Pri.  603. 

The  case  of  Beckman  v.  Leminge  (Anstr.  369) 
denied  by  the  court  to  be  consistent  with  the  present 
practice.    S.  C. 

Application  that  a  plaintiff  should  give  security  for 
costs,  must  be  made  before  issue  joined,  although  the 
issue  was  joined  in  the  preceding  vacation.  Ahon^ 
6Pri.6ia 

Interlocutory  judgment  signed  for  want  of  plea,  set 
aside  on  the  ground  of  the  proceedings  being  in  breach 
of  good  faith,  where  the  defendant  had  refused  to 
plead  till  he  had  got  security  for  costs  (the  plaintiff  re- 
siding out  of  the  jurisdiction)  the  judgment  having 
been  signed  whilst  the  parties  were  in  correspondence 
respecting  the  sufficiency  of  inch  security ;  althoogh 
no  order  of  the  court  had  been  previously  obtained  by 
the  defendant  for  the  pnipose  of  compiling  security 
for  costs,  and  the  plaintiff  had  lost  by  the  delay  an 
opportunity  of  ffoing  to  trial.  Drury  and  another  v. 
Johnson,  13  Pri.  489. 

The  costs  of  setting  aside  the  judgment,  ordered  to 
abide  the  event  of  the  suit.  It  is  not  contrary  to  prac- 
tice in  this  court,  to  compel  a  plaintiff,  residing  out 
of  the  jurisdiction,  to  give  security  for  costs.  On  the 
contrary,  the  court  would  make  such  an  order  at  dis- 
cretion, as  mere  matter  of  justice.    S.  C. 

A  plaintiff  residing  abroad  is  not  compelled  to  give 
secunty  for  costs  in  this  court.  BeAman  v.  Lt- 
rainge,  2  AnsL  369.  but  see  ante. 

Proceedines  will  not  be  stayed  till  plaintiff,  who 
since  filing  the  bill  became  bankrupt,  should  give  wt* 
cnrity  for  costs.    Anon.  2  Anst.  407. 

SEQUESTRATION. 

The  warden's  certificate  of  a  prisoner  being  in  his 
custody  for  contempt,  for  non-payment  of  costs  taxed, 
is  sufficient  to  found  a  motion  for  a  sequestration,  with- 
out any  affidavit  of  demand  and  refusal  to  pay.  PhU* 
lips  and  another  y.  Stephenson,  II  Pri.  473. 

Requisites  for  issuing  seqnmtration  on  outlawry  of 
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henafiotd  clerk.    InrtOutlawryof  N.  HindB,  CUrk, 

1  Tyr.  347. 

SERVICE  OF  ATTACHMENTS. 

Rules  for  an  attachment  must  be  served  personally, 
llie  court  rafnaed  to  order  that  service  at  the  dwelling* 
house,  should  be  deemed  good  service  of  a  rule  for  an 
attachment,  upon  an  affidavit  that  the  defendants  were 
"  shy  mud  difficult  to  be  met  with."  and  that  the  de- 
ponent had  UM  all  the  means  in  his  power  for  two 
months,  before  he  oould  serve  the  defendants  per- 
sonally wiUi  the  avrard,  for  the  non-performance  of 
which  the  attachment  was  sought  to  be  enforced. 
GmrUmd  v.  GotUdm  and  anatkat,  2  Y.  &  J.  89. 

SERVICE  OF  RULE  OR  ORDER  OF 

COURT. 

Service  of  an  order  of  court  on  a  servant  of  the 

rfty,  not  at  his  dwelling-house,  insufficient.    Ahoh, 
Pri.  4.  , 

Service  of  all  processes  intended  to  bnng  a  par^ 
into  contempt,  should  be  personal  if  possible ;  but  if 
it  can  be  made  appear  to  the  court  that  service  cannot 
be  effiocted  personally,  and  that  there  was  probable 
ctiise  to  inspect  that  the  party  kept  out  of  the  way  for 
the  pujpote  of  avgMing  inch  personal  service,  the 
court  will  grant  a  rule  nm  for  an  attachment*  and 
eider  that  tervioe,  by  leaving  the  rule  at  the  dwelling- 
koose,    ihall  be   fofficient.      Wetton  v.  Faylhm't 

2  Pri.  2. 

An  affidavit  of  the  aervice  of  a  rule  by  which  it  is 
not  intended  to  brin^  the  party  into  contempt,  need 
Bot  itale  that  the  ongioal  ral«  was  shewn  at  the  time 
ofienrieQ*    FemitMe  t.  7ay^,  2  Y.  &  J.  30. 

SERVICE  OF  PROCESS. 

See  DisTRiKOAs. 

A  defiindant  may  move  to  dissolve  an  injunction  for 
insufficient  service  of  the  subpoena,  though  he  has  not 
appeared* 

Service  of  subpoena  by  leaving  the  [label,  taken 
away.  R^.  Gsn.  M,  1830.  No.  IIJ  copy  at  the 
counting-house  of  the  defendant  is  not  sufficient,  unless 

£'  pen  to  a  partner  or  some  acknowledged  clerk  there. 
imsMi  V.  nodriguti  and  Qth§n,  1  Pri.  92. 

A  party  in  custody  for  a  contempt  in  disobedience 
of  the  process  of  the  Court,  will  not  be  discharged 
without  an  undertaking  not  to  bring  an  action,  when, 
by  his  own  device,  the  process  bad  been  served,  in 
point  of  fsct,  on  another  person  of  the  same  name. 
Bhfui  v.  BuekUji,  6  Pri.  34. 

It  is  not  the  practice  of  this  court  to  serve  a  <u6- 
f€tna  ad  rtt^oniandum,  by  leaving  the  body  of  the 
writ  with  the  defendant,  where  there  is  but  one,  as  is 
the  practice  of  the  court  of  chanceiy*  It  is  sufficient 
if  a  oopy  be  left,  and  the  original  produced.    S.  C. 

A  vtmire  issued  against  one  of  several  partners  who 
is  abroad  ibr  a  separate  debt,  cannot  be  served  at  the 
countii^  house  of  the  partnership. 

Where  a  quo  minus  issues  against  several  partners 
who  are  jointly  liable,  but  which  cannot  be  served 
upon  one  partner  who  is  abroad,  if  a  venire  issues 
against  that  partner,  it  may  be  served  at  the  counting 
house  of  the  partneiship*  and  upon  his  nonappearance 
a  dUtringoi  may  be  executed  there.  Peitii  and 
anothar  v.  Smtk  and  another  2  Y.  &  J.  Ill ;  but  see 
7&8G.  4.  c.  71.  $6;  and  PtnneU  v.  Kingston, 
1  Tyr.  R.  and  tit.  Distringas. 

Irregularity  of  service  qf.^  The  Court  will  not  set 
aside  Uie  service  of  a  writ  for  irregularity  in  being 
served  in  a  city  locally  within  a  county  where  it  was 
directed  to  the  sheriff  of  that  county,  if  defendant  has 
waived  such  irregularity  by  paying  part  of  the  debt 
and  costs,  and  discharged  a  rule  nisi  for  setting  aside 
such  a  writ  with  costs.  Monday  v.  Sear,  11  Pri. 
122. 


It  is  «ot  necenaiy  in  tbeticbeqiiar.  Ibatkea«i« 
vit  on  which  such  an  applicatioii  ia  toiM,  tkadd 
negative  that  the  process  was  served  an  the  mnJMi. 
or  allege  that  there  was  any  diapute  about  the  boss* 
daries.    S.  C. 

SET-OFF. 

To  debt  on  bond  conditioned  for  replacing  stock,  i 
set-off  cannot  be  pleaded  under  8  Gi.  2.  c.24.  j  5, 
and  judgment  was  entered  up  for  the  plaintiff  ia  neb 
an  action)  notwithstanding  a  verdict  for  the  defeadisl 
on  a  plea  of  set-off,  the  ptea  being  bad  in  law.  Git* 
Unfjham  v.  Watkett,  M*C1. 198. 

But  qusare  1  Whether  a  writ  of  eoqwiy.  or  a  ecus 
faeiat  de  novo,  be  the  proper  coane  of  proceednw  m 
assess  damages.    S.  C. 

Partieulan  rf  notice  of  set^^J]     In  an  actioa  by 
an  assignee  of  an  insolvent,  for  goods  sold  and  ddn 
vered  by  the  insolvent,  the  defendant  relied  on  a  ds> 
fence  of  set-off,  and  in  the  notice  thereof  delivwed  by 
him,  he  set  forth  a  composition  dead  of  assignmeat  by 
a  former  creditor  of  the  defendant  to  the  inaolveoi,  ia 
which  there  wss  a  covenant  by  the  latter,  gnaiaalesi^ 
to  the  defendant  the  payment  of  a  dividend  agieed  is 
be  paid  on  that  occasion :   the  noticse  nW  staled  ti 
other  grounds  of  set-off,  money  had  and  received,  sad 
an  account  stated ;  but  in  the  particular  of  the  Mt-off, 
the  defendant  stated  the  subject  matter  to  he  a  we 
of  34/,  the  smount  of  the  two  several  dividends  effii, 
in  the  pound  upon  a  debt  of  48Z.  dnefiein  Simon  Fiia 
to  the  defendant,  which  said  dividends  aie  diiectsd  Is 
be  paid  by  the  said  T.  L.  Pain,  aa  in  the  said  neb* 
of  set-off  particularly  mentioned ;    IMd,  that  ike 
particulars  of  the  set^,  oonaned  the  defoadaatts 
prove,  of  the  demand  ander  the  covenant  in  the  imk 
of  assifnment,  as  the  sole  ground  pf  his  deteoe.  sad 
precluded  him  from  giving  evidence  of  fi^i^fcytfr  if 
the  demand  of  Pain,  either  by  money  had  aad » 
ceived,  or  sn  aocount  atated  according  to  thetMMif 
the  notice  of  set-off,  or  by  any  other  means.    A  Boe< 
suit  directed,  on  the  ground,  that  the  notice  of  Mt<«C 
gave  sufficient  intimation  of  the  aom  intended  is  bi 
set  off,  and  that  if  there  had  been  no  notice  of  mr^ 
there  would  have  been  a  good  defence  by  proof  of  ibc 
demand  being  satisfied,  set  aside.     Andrews  %.BeU, 
8  Pri.  213. 

Qti.  Whether  notice  of  set-off  necessary  in  sscbt 
easel  S.C. 

Where  a  plaintiff  has  been  nonsuited  on  the  pooad 
that  a  notice  of  set-off  had  given  sufficient  infonaabsa 
of  the  sum  intended  to  be  set  off  against  the  defcndaai. 
and  that  the  defendant  was  not  precluded  by  his  dsT' 
ticulars  of  set-off,  from  entering  into  a  pnwf  of  i 
counter* demand  not  stated  there  ;  and  that  noanS 
was  aAerwards  set  aside,  the  Court  (considering  tbn 
he  was  precluded)  and  a  new  trial  granted,  if  be&M 
the  second  trial  tlie  defendant  obtain  leave  to  saiecd 
his  particulars,  so  as  to  obviate  the  ofa^tion  tskn 
before  upon  pavmeot  of  costs,  the  plaintiff  is  not  ci- 
titled  to  be  paid  the  costs  of  the  first  trial,  previous  iv. 
and  as  the  terms  of  the  amendment :  and  the  cwrt 
would  not,  under  such  drcumstaneea,  order  the  ■>««^ 
to  review  his  Uxatioo,  on  the  objection  that  hehsi 
allowed  the  plaintiff  only  21s.,  tlie  costs  of  a  consMS 
amendment.  S.  C. 

The  costs  of  the  former  trial,  ordei«d  to  abid«  ik 
event  of  the  cause.    S.  C. 

The  court,  on  discharging  an  order  granted  IosIkv 
cause,  refused,  under  the  circumstance,  to  give  ibc  m- 
cessfal  party  the  oosU  of  the  application.    S.  C. 

Costj.]  A  motion  to  set  off  coato  in  a  suit  io  C.  P. 
for  which  the  plaintiff  in  the  exchequer  had  retiised 
the  defendant  as  his  attomev,  though  be  himself  wa> 
not  the  party  against  the  judgment^eie.  was  giaoted. 
Murphy  v.  Cunningham^  1  Anst.  271. 


MODERN  CASES  IN  EXCHEQUER. 


W 


SETTINO  ASIDE  PROCEEDINGS, 

Tht  Court  wiU  not,  on  the  lait  day  of  tenn, 
gnni  •  rule  to  shew  came  why  interlocutoiy  judg- 
ment should  not  be  set  aside  on  payment  of  costs, 
if  it  be  not  made  to  appear  by  the  affidavit,  that  the 
plaintiff  has  not  lost  an  opportunity  of  going  to  trial. 
rHorman  v.  Day^  13  Pri.  225. 

The  Court  wUl  not  set  aside  a  judgment  entered  up 
on  a  cognovit,  and  executed  by  levying  the  money,  on 
the  ground  that  no  process  had  been  actually  served  on 
the  defendant  before  he  signed  the  cognovit,  nor  was 
at  that  time  sued  out ;  where  it  appeared  that  instruc- 
tions had  been  then  transmitted  to  the  agent  of  the 
platntiff*s  attorney  in  London  from  the  country,  to 
nsuc  a  quo  minui,  which  was  afterwards  aocordmgly 
issued,  tested  of  course,  after  the  date  of  the  cognovit. 
Wad£  andothen  v.  Siri7>,  8  Pri.  513. 

All  motions  to  annul  proceedings,  on  the  ground  of 
irregularity,  must  bo  made  in  the  term  when  the  pro- 
ceedings was  had,  or  the  couit  will  not  receive  the  ap- 
plication.    Antm,  3  Pri.  37. 

A  party  having  to  complain  of  irregularitv.  who 
would  move  to  set  aside  the  proceedings,  should  come 
in  the  first  instance,  if  he  would  secure  the  costs  of 
the  application.  If  he  be  a  defendant  objecting  to 
irregularity  in  service  of  process,  (as  a  service  in 
another  oountv  than  that  into  which  it  waa  issued) 
he  should  apply  on  the  earliest  opportunity,  and  is 
not  requirea  to  wait  till  the  plainuff  take  a  further 
irtep :  and  if  he  apply  in  the  first  instance,  and  suc- 
oead,  the  court  will  give  him  the  coats  as  almost  a 
matter  of  course.  He  may.  however,  apply,  after  the 
plaintiff  has  taken  a  further  step  in  tne  cause,  in 
which  case  the  court  will  award  costs  in  it^  discretion, 
where  the  applicant  succeeds.  Wamn,  Gemt.  v. 
Crwf,  9  Pri.  (^7. 

If  a  day  on  which  a  defendant  is  called  on  to  ap- 
pear be  omitted  in  the  notice  attached  to  wtesfteproemt, 
the  court  will  set  aside  the  writ,  and  all  subsequent 
proceedings,  notwithstanding  the  defendant  has  suf- 
fered a  whole  term  to  elapse  without  giving  notice  to 
the  plaintiff,  and  does  not  apply  to  the  court  till  after 
the  execution  of  a  writ  of  inquiry.  Wickham  v. 
Mealing,  2  Pri.  9. 

The  Court  set  aside  a  regular  interlocutory  judg- 
Boent  in  ejectment  (signed  tor  want  of  appearance), 
and  writ  of  possession  executed,  on  an  affidavit  by  the 
attorney  for  the  landlord  and  tenant,  that  he  had 
received  instructions  for  entering  an  appearance,  but 
had  neelected  it,  owiog  to  matters  personally  aficcting 
himself,  which  had  prevented  his  attending  to  it. 
Doe  d,  Shaw  yi.  Hoe,  12  Pri.  260;  butsee  1feft«rtfa2e 
V.  Kemp,  1  Tyr.  261. 

A  $uhfHtna  ad  retpondendum,  and  attachment  for 
want  of  appearance,  in  both  of  which  there  is  a  mis- 
take in  the  defendant's  surname,  are  not  sufficient 
ground  for  a  rule  to  thow  cause  why  the  proceedings 
should  not  be  set  aside,  although  the  defendant  give 
the  plaintiff  notice  on  being  served  with  process,  that 
he  will  move  the  court  to  set  it  aside  if  proceeded  in, 
and  tender  the  plaintiff  hu  demand.  Shaw  v.  Tfither- 
leigh  (sued  by  the  name  of  Tyther  Leigh),  2  Pri. 
328. 

A  plea  in  debt  that  defendant  does  not  owe  the  said 
sum  "  often  pounds*'  alxn-e  demanded,  the  acgreffate 
sum  demanded  being  60/.  will  not  authorise  tne  sign- 
ing judgment  for  want  of  a  plea,  for  the  amount  may 
be  rejected  as  surplusage.  HiidaU  v.  KMy,  1  Tyr. 
38 '• 

A  variance  from  the  writ  itself  in  the  body  of  the 
copy  of  process,  is  fatd  to  the  process,  and  subsequent 
proceedings.    Aforrti  v.  Htrbert,  1  Pri.  245. 

On  motion  to  set  aside  proceedings  as  imfra  diful- 
tattm,  on  an  affidavit  that  the  demand  sued  for  does 
not  amount  to  40«.  the  court  will  not  inquire  into  the 
amount,  if  an  affidavit  be  put  in  on  shewing  came. 


that  the  damand  eiweded  that  mm,  bat  will  at  once 
discharge  the  mle,  with  coati*  Bmiiktr  i.  Mamii, 
2  Pri.  8. 

SEWERS,  COURT  OF. 

See  FiKEs,  Amsrciamknts,  &c* 

SHAM  PLEA. 

Rules  of  practice  may  be  departed  from  in  parti- 
cular cases,  when  the  observance  of  them  would  not 
answer  the  purpose  for  which  they  were  made,  but 
would  encourase  sham  pleading.  Where  the  defend- 
ant, having  pleaded  a  sham  pica,  demurred  to  the 
plaintiffs  replication,  merely  for  delay,  and  the  plain- 
tiff obtained  a  rule  for  a  eoneiliwn,  for  the  last  day  of 
term,  without  previously  giving  a  four-day  rule  to 
bring  in  the  demurrer  books,  tm  court  refused  to  aet 
aside  the  rule  for  the  coneiUutiL,  but  gave  judgnitnt 
for  the  plaintiff.  H^rrimm  v,  Mickardum,  M*Cl,  U 
Y.246. 

Where  the  defendants  having  pleaded  a  sham  plat. 
demurred  to  the  plaintiff's  repucation  in  order  to  shift 
off  the  cause  till  the  foUowin|[  term ;  the  court  re* 
fused  to  set  aside  a  rule,  obtained  bv  the  plaint^,  on 
the  lOtb  for  a  concilium  on  ISth  Februarv,  without 
having  delivered  a  demurrer-book  to  the  ^fendaot'a 
clerk  m  court ;  no  demurrer  booka  havins  been  deli- 
vered by  the  defendant  to  the  two  junior  barant,  nor 
any  by  the  plaintiff  to  the  chief  and  atnior  pmtme 
barons,  till  the  morning  of  the  lOth,  and  gavt  judg- 
ment for  the  plaintiff  on  the  demorrer*  Gent  v.  Van- 
dermooUn,  M*CI.  U  Y.  246. 

SHERIFF. 

Duty,  &c.  on  ExriNia.    Sae  Extsmt. 

Dutif  in  retunwf  proem.)  An  attaohaant  fer 
not  returning  the  wnt,  waa  dischaigad  witboot  eoata, 
on  affidavit  that  the  defendant  was  not  aaan  in  the 
county  ,and  that  the  return  of  ami  eet  immttus  waa  mada 
too  lata  by  mistake.    SmxUm  v.  Wett,  2  Anat.  479. 

Body  ruUJ]  It  is  not  an  objection  to  the  aenrioe 
of  a  rule  to  bring  in  the  body,  that  it  is  statad  in  the 
affidavit  made  to  found  a  motion  for  an  attachnant 
against  the  sheriff,  to  have  been  aervad  on  the  day  of 
the  Purification.  Pkipeom  and  mnotker,  Auign§m,  T. 
Bnir,  Gent.  13  Pri.  208. 

Where  bail  was  pot  in,  and  perfected  on  tha  aama 
day,  hut  after  an  attachment  haa  bean  granted  against 
the  sheriff,  for  not  bringine  in  the  body,  the  court  ra» 
fused  to  set  aside  tha  attachment  on  payment  of  coela, 
except  on  the  terms  of  tha  defendant  pleading  taanabla 
iagtnnter,  taking  short  notice  of  trial  for  tha  sittinga 
after  term,  giving  judgment  as  of  tha  tem,  and  lat> 
ting  the  attachment  stand  as  a  security  to  thaplaintiff, 
in  the  event  of  his  obtaining  a  venficii  Empoon  v. 
BridU,  MCI.  83. 

Where  an  order  for  an  attachment  against  tha 
sheriff,  for  not  tninging  in  tha  body,  had  bean  ob« 
tained  on  the  last  day  c?  term,  on  a  mla  which  as- 
pired tha  day  before,  the  court  would  not,  wbara 
there  had  been  delay  and  a  trial  had  bean  lost,  aat 
aside  that  order,  on  the  ground  of  the  bail  having  jua* 
tified  since  it  was  obtaiired,  even  on  payment  of  ooats. 
Emptonv.  Bridle,  13  Pri.  262. 

They  would,  however,  stay  the  attachment,  on  tha 
terms  of  die  defendant  pleading  iasnably,  aiui  aocapl- 
ing  notice  of  trial  for  this  ensuing  sittings ;  and  (if  a 
veraict  should  be  given  against  him),  giving  judgmant 
of  the  term,  tha  attachment  standing  as  a  security. 
8.C. 

Attachment  against,  for  not  bringing  in  the  body, 
cannot  be  moved  after  appearance  entnad.  Barrtton 
V. 1  Tyr.  631. 

Terms  of  staying  attachment  against  tha  sheriff,  for 
not  bringing  in  the  body  for  irrcfularity.  Crosby  w. 
Davit,  \  Tyr.  422.  n.    Smith  t.  Partbe,  id.  423.  n. 
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A  DIGESTED  INDEX  TO  THE 


Body  rule,']  By  ruling  the  sheriff  to  bring  in  the 
body  before  the  time  for  justifying  bail  has  expired, 
the  plaintiff  does  not  enlaige  the  time  for  justifying 
bdl  until  the  expiration  of  the  body  rule,  if  at  the 
period  when,  independently  of  that  rule,  the  time 
tor  josti6cation  expires,  he  take  an  assignment  of  the 
bail  bond,  for,  by  so  doing,  he  waives  the  body  rule. 
{BoUand,  B.  dissentiente,)  Ladd  y,  Amaboldi,  I  C. 
&  J.  97. 

If  defendant  do  not  justify  his  bail  in  duo  time,  and 
eomperuit  ad  diem  is  pleaded  to  a  declaration  on  the 
bail  bond,  the  court  will  order  the  appearance  of  de- 
fendant to  be  recorded  as  of  the  day  on  which  the  bail 
justified.    S.  C. 

If  a  sheriff  lets  a  defendant  arrested  on  mesne  pro- 
cess go  at  Urge  without  bail  below,  and  on  being 
ruled  to  return  the  writ,  returns  repi,  but  no  bail  is 
then  put  in  above,  the  sheriff  is  liable  in  an  action  of 
escape,  and  it  is  not  enough  that  he  puts  in  bail  when 
rulea  to  bring  in  the  body.  Jones  v.  Earner  and  ano- 
Uter,  3  Anst.  675. 

The  rule  to  bring  in  the  body  may  be  taken  out  and 
served  on  the  sheriff  immediately  after  he  has  returned 
the  writ,  and  on  the  same  day,  if  the  time  for  putting 
in  bail  is  then  expired*  Gore  v.  Tl^t/fiiiifu,  3  Anst. 
663. 

Bail  excepted  to  and  not  justifying  are  still  compe- 
tent to  render  the  principal,  while  their  names  remain 
on  the  bailpiece.  Ibid,  S.  P.  Rex  v.  Sheriff  of  £s- 
ffx,  6  T.  R.  633. 

The  rule  on  the  sheriff  to  return  the  writ  expired  two 
days  after  the  end  of  term ;  a  rule  to  bring  in  the  body 
tanen  out  next  day,  but  tested  on  the  last  day  of  term, 
was  held  regular.    Buckler  v.  Blifth,  3  Anst.  779. 

Writ  returnable  in  vaeation.1  In  the  Exchequer. if 
the  rule  to  return  the  writ  expire  in  vacation,  the  she- 
riff most  return  it  at  the  expiration  of  the  rule,  or  an 
attachment  may  be  moved  for  on  the  first  dav  of  the 
next  term,  as  in  the  Common  Pleas,  because  the  office 
of  the  Exchequer  of  Pleas  is  open  during  the  vacation. 
Smith  V.  Blyth,  9  Pri.  255. 

Remm  to  Ueojui  fitri  facias,']  A  sheriff  having 
returned  a  levy  under  a  writ  oi  fieri  facias,  cannot  re- 
turn to  the  venditioni  exponas^  that  h4  has  sold  the 
goods,  but  detains  the  money  for  another  party,  plain- 
tiff under  a  prior  writ  of  execution ;  and  the  court 
will  quash  such  a  return  on  motion.  They  will  not, 
after  such  a  proceeding,  give  the  sheriff  leave  to  a- 
mend  his  return.  The  couit  discharged  an  order  to 
shew  cause  why  the  sheriff  should  not  be  allowed  to 
amend  such  a  return,  as  being  made  too  late,  with 
costs;  but  they  refused  a  motion  made  instanter  for  an 
attachment  against  the  sheriff,  as  premature.  Row  and 
another,  assignees,  v.  Trapp,  9  Pri.  317. 

False  return.}  Where  the  attorney  of  a  judgment 
creditor  delivered  to  the  sheriff,  a  wnt  of  Jieri  facias 
returnable  on  a  day  certain,  with  directions  by  letter 
not  to  execute  it  till  the  return,  unless  another  execu- 
tion should  come  in,  in  the  mean  time,  and  afterwards 
sent  in  an  alias,  accompanied  with  the  same  directions ; 
and  the  sheriff,  upon  another  execution  coming  in, 
issued  warrants  on,  and  executed  both  writs  on  the 
lame  day,  giving  precedence  to  the  last  execution, 
and  satisfying  that  wholly  first,  out  of  the  money  le- 
vied, and  then  paid  over  the  remainder  in  part  satis- 
faction of  tlic  execution  first  delivered,  and  returned 
that  payment  and  nulla  bona  as  to  the  residue ;  it  was 
held,  that  the  plaintiff  could  not  maintain  an  action 
against  the  sheriff  for  a  false  return  ;  and  that  a  non- 
suit on  that  ground  had  been  properly  directed. 
Pringle  v.  Isaac,  1 1  Pri.  445. 

An  information  in  the  nature  of  an  action  for  a 
false  return  against  a  sheriff  who  had  returned  that  he 
had  seized  the  goods,  &c.  into  the  hands  of  his  ma- 
jesty, subject  to  certain  prior  executions,  which  return 
ad  the  effect  of  depriving  the  crown  of  the  fruits  of 


its  prerogative,  priority  caniiot  be  aumioried  if  the  re- 
turn ihouki  be  substantially  tnie»  tltboagb  it  ma;  be 
bad  in  point  of  law.  Gtiet  v.  The  King,  11  Pri. 
594. 

The  proper  course  in  inch  a  caie  would  be  to  pro* 
cure  the  return  to  be  quashed*  by  motion  for  that 
purpose.    S.C. 

A  court  of  error  will  not  overlook  an  objection  ap- 
pearing on  the  record  and  special  verdict,  even  where 
the  parties  may  have  so  bound  themselves,  as  not  Id 
be  entitled  to  insist  on  the  objection.     S.  C. 

Feet — Eitortion.']  If  a  sberifTs  officer,  who  arrests 
a  defendant,  demand  and  receive  from  him  a  \v^ 
sum  than  he  is  liable  to  pay  as  a  caption  fee,  and  far 
the  expense  of  the  bail-bond,  &c.  the  court  will,  on 


motion,  order  it  to  be  referred  to  the  Master  to 
tain  what  the  officer  is  entitled  to  on  that  aooouot, 
and  order  him  to  restore  the  surplus  to  the  defendast, 
and  to  pay  the  costs  of  the  application*  Wauem  v, 
Edmonds,  4  Pri.  309. 

A  charge  of  2/.  13f.  6d.  made  on  a  defendant  as 
a  caption  fee,  wholly  disallowed  by  the  Master. 
S.C. 

UabilUj/  to  pay  interest  on  turn  in  handJ]  Where 
a  sheriff  had  retained  for  several  years  a  sum  of  money 
in  his  hands,  the  balance  of  the  produce  of  effects  of  a 
crown  debtor  seised  by  him,  and  sold  under  an  estesi 
after  the  crown  debt  had  been  satisfied,  claiming  him- 
self a  lien  thereon  for  poundage,  &c.  the  crown  or- 
dered that  he  should  pa^  interest  on  the  amount  of 
such  balance  to  the  parties  from  whom  he  withheld 
it,  from  the  time  when  the  court  had  determined,  oa 
a  former  occasion,  that  the  claim  of  the  sheriff  was 
unfounded,  notwithstanding  which  determination,  be 
had  continued  to  keep  the  question  before  tlie  couit, 
and  that,  although  tne  sheriff  should  not  have  mads 
interest  or  any  use  or  advantage  of  the  money  in  the 
mean  time,  tlie  court  proceeding  wbdlv  on  the  groand 
of  the  injury  done  to  the  puty  entitled  to  it«  Bex  t. 
VilUrt,  11  Pri.  575. 

The  court  nve  the  party  applying,  the  costs  of  die 
application  ;  but  they  refused  to  order  the  sheriff  to 
pay  the  costs  of  former  applications,  disposed  of  in  re- 
spect of  the  same  question.    S.  C. 

Levying  after  notiee,"]  Where  a  sheriff,  having 
taken  possession  of  goods  under  a  Jieri  facias,  ms 
served  with  notice  not  to  levy  by  a  person  claiming  the 
goods  taken,  under  an  assignment,  and  threatening  aa 
action,  and  the  plaintiff  had  refuseid  to  indemnify  hini, 
the  court  gave  him  ten  days  to  make  his  return. 
Etchells  y.Lovtttt,  9  Pri.  54. 

Duty  of  keeping  possession,']  Where  a  sheriff  has 
taken  possession  of  goods  and  chattels  under  a  /irVn 
facias,  the  officer  should  continue  the  possession :  or 
if  he  may  abandon  it  even  necessarily  for  a  time, 
he  must  clearly  account  for  so  doing,  if  he  would 
sustain  his  right  against  others,  afterwards  claim- 
ing under  legal  authority  to  seiie  the  same  goods. 
A  jury  having  determined  by  their  verdict  upon  a 
question  of  abandonment,  left  to  them  on  the  evidence, 
the  Court  would  not  disturb  that  verdict.  In  cast* 
of  an  alKindonment  on  the  return  day  of  the  writ,  pos- 
session cannot  afterwards  be  resumed.  Acklaud  v. 
Paynter,  and  others,  8  Pri.  95. 

Action  against,]  In  an  action  a«(ainst  a  sheriff,  for 
not  assigning  a  bail-bond,  the  Court  will  not  grant  a 
motion  to  enter  the  recognizance  o(  bail,  nn  the  record 
as  taken  on  the  same  day,  (it  being  always  entered 
generally  as  of  the  term),  to  enable  the  plaintiff  to 
proceed  with  his  action.     Anon,  3  Pri.  36. 

Qu,  If  such  an  action  he  maintainable  T  S.  C 

Ki  tra  allowance  to„]  Court  will  grant  rule  rmi  to 
sheriff,  claiming  extra  allowance,  for  referring  it  lo 
the  deputy  remembrancer  to  ascertain  what  he  is  en- 
titled to. 

If  inefficient  cause  be  shown  against  such  an  ap- 


MODERN  CASES  IN  EXCHEQUER. 


I]  SLANDER. 

.   These  wordE,  "  1  will  take  him  lo  Bow-street 
'^'ckti^  of  forgery,  ■ 

**  ■  ■      Sirpe  me  nenon  oi  wn. — ,j  . 

4  Pri.  46. 


actionable,  because  ihej 
chacee  the  penon  or  whom  the; 
with  felony.    HarritoH       "'        '  "  ' 


jpecial  case  and  special  verdict. 

''  Smuggliag.    See  Hibias  CoBPue. 

u  If  coudkI  dq  either  tide  appear  to  argue  l  ipecial 
,ue,  on  the  iliy  appointed  by  the  rule  for  the  con- 
.,cliam,  aod  the  counsel  for  the  other  party  do  not 
^^nd.  the  counsel  in  atlendaace  will  be  heard,  aod 
,  i«  court  will  give  iudgmeot  in  the  absence  of  the 

■■JiBr  counsel.  And  the  court  will  not,  OD  any  occa- 
Ijen,  permit  the  caie  to  be  opened  again  for  the  pur- 

JM  of  giving  the  coansel  viho  rnay  have  been  abunt, 
It  oj^rtuQily  of  arguing  it ;  the  necessaiy  atteod- 
»e«  of  counsel  in  anolher  court,  considered  not  lo  he 

,  Bifficient  reason  for  being  absent  from  this  court, 
^»  Aa  day  appoinled  lor  an  argument  here.  Harbtr 
*;,  Rand,  3  Pri.  53. 

^  StmbU,  the  ntloroey  general  has  not  power  to  turn 
*!  iDBdal  case  into  a  special  rerdict  afier  aigument  of 

jm  ipecial  case,  do  leave  hiving  been  given  for  that 
anoM  at  the  trial.     Att.  Cm.  v.  Dimond,   1  Tyiw. 

-  STATUTES. 

*  When  do  not  adecl  the  crown.  See  Hn  v.  Oi- 
'*riu,  6Pri-94. 

,'  Ginng double  dul'm.']  The  sum  found  by  the  jury 
Kt  k  count  of  an  information  framed  upon  a  slatuti' 
^Uch  givei  double  duties  is  lo  be  coniidered  ai  the 
Ijtgl*  sum,  which  is  to  be  doubled  by  the  statute. 


la.  Gen.  V.  Hatt 


,  M-Cle.  214. 


STAYING  PROCEEDINGS. 
On  bail-bond.    See  BAit-DoKn. 
Action  OD  judgment  will  be  stayed  on  payment  at 
tae  money  due  iheieon  and  co&ts,  without  interest. 


IT.  £dt»i 


I,  2  Am 


,568. 


The  court  will  sot  stay  an  action  of  Iresnass  for 
WinDg  goods  ondefendants  lesloting  them  or  ibe  •aloe 
with  costs,  where  it  will  not  end  the  suit,  and  value 
■  not  admitted.     Knot!  v.  Barlur,  3  Anit.  B96. 

In  fjfclmtnl  bi/  martgBgtt.}  VVhere  a  mortgagee 
Brings  an  ejectment  to  get  possession,  and  mortgagoi 


An  order  will  be  granted,  allhough  applied  for  on 
be  last  day  of  lerm,  to  set  a!.lde  and  slay  iho  pro- 
MediDgs  on  a  bail-band  assigned,  if  the  mution  could 
lOt  have  been  made  before.     M'Phtdrimv,   Fiihrr- 


t  will  not  generally  g 


n  the  la 


,yof« 


Ko  stay  proceedings.     (Uut  see  the  nei' 

The  court  will  grant  an  injunclion  to  stay  proceed- 
Snga  It  law,  before  answer,  even  where  the  deCendai  i 
■■•viU  obtained  time  for  the  return  of  commiBsioD 
HMit  umadlo  take  the  answer,  is  not  in  contempt  foi 
mieX  patting  it  in,  if  it  is  sbeivn  that ' 


SUBSCRIBINQ  WITNESS. 

Snbicribing  witneai  nidared  to  make  aSidavil  of 

the  eMcntioo  of  an  instrument  attested  by  her,  or 

show  cause  to  the  court  why  she  should  not.     Wn- 

im  T.Fa-dhier,  1  Pri.  308. 

SUBPtENA  AD  RiSPONDENDUM. 
Process  of  luhpcena  ad  respondendum  may  be  is- 
sued out  of  the  office  of  pleas  ;  and  it  is  not  neces- 
saiy  that  such  process  shonld  be  signed  by  the  chief 
secondary,  or  a  sworn  clerk  in  the  office  of  the  king's 
remembiancer.  The  rules  made  in  thai  respect  in 
ihe  reigns  of  James  and  Charles  2.  are  obsolete  and 
uf  no  force.     Tautor  v.  RiUii,  9  Pri.  385. 

Seri-kt.j  If  a  copy  of  lubptcna  be  left  with  aier- 
iautof  defendant's  brather.(whowBS  alsohts  partner 
nnd  co-defendant  in  the  suit,  and  persanatlj  served,) 
:il  whose  house  such  servant  acknowledged  fCth  No- 
ember]  that  defendant  resided,  will  be  good  aenice, 
it  the  time. 


Briduonl,  WRgnsf,  T.  Horl  and 
nollKr.  3  Pri.  176. 
A  subpcena  requMng  the  defendant  in  an  infer- 
lation  to  appear  immediately  may  be  tested  out  of 

''hether  a  j 

luding  at  Brtalol,  1 „  ._  ..     . 

living  during  his  slay  there  at  a  cofiee-house  in  Wesl- 
mioster,  is  liable  to  an  attachment  for  not  appearing 
lo  a  subpisna  (returnable  immediately)  within  the 
Lime  limited  for  appearance  to  such  process,  viz.  one 
clear  day  from  the  time  of  the  lemce,  as  bdti^  a 
persoD  who,  at  the  time  of  the  service,  was  residing 
within  five  miles  of  the  court  T  Rule  discharged 
williout  costs.     .411.  Gen.  v.  Jmthiiu,  12  Pri.  69. 

in  order  to  attachment  Ihe  subpicna  itself  must  be 
served  where  there  is  only  one  defendant,  acopy  will 
not  suffice.     Di  Titian  v.  Sidney,   1  Anst.  79. 

SUGGESTING  BREACHES. 


TAXES,  ASSESSED. 

rtndjiioni  eTpanns  awarded  to  sell  issues  distrained 
under  43  G.  3.  c.  99.  s.  47.  on  a  motion.  In  rt  Ai- 
truMTiuu,  12Fii.  173. 

If  there  be  two  collectors  of  taxes  appointed  under 
tiie  43  G.  3.  c.  99.  s.  13.  for  a  single  parish,  by  the 
lisiioners,  one  for  one  divisioa  of  the  parhh 
called  the  upper  pariah,  and  one  (or  another  called 
the  lower  pamh,  and  they  accordingly  collect  the 
taxes  separately  from  the  several  inhabitants  of  their 
respective  divisions — in  case  of  a  deficiency  in  the 
amount  of  the  laics  collected,  through  tiie  miscon- 
iluct  of  either,  the  whole  parish  must  be  re-assessed, 
and  not  the  particular  district  the  collector  of  wliicli 
ha;  misapplied  the  money,  and  from  the  collection  of 
whose  taxes  the  deficieTicy  arTses,  although  the  taxes 
uf  other  diviiinn  have  been  coUecled  and  paid  over  to 
Ihe  receiver -geneial.  the  appoiolment  being  held  by 
the  court  to  be  consideied  as  one  appointment,  of  two 
far  the  parish,  which  would  be  valid  under  the  act, 
and  nnt  of  ooe  for  each  subdivision,  which  would  be 
invalid,  the  converse  of  Porn  v.  Dtih  and  Mhen, 
INewR.-iBl.     Eipxrle  l^hab.  of  HenU^,  7  Pri. 


Mot  its  iMnro.    PotmU  t. 


A  DIGESTED  INDEX  TO  THE 


to  be  necMMiTii: 
iuionen  ihould  ii 


r  43  G.  3. 


299. 

II  don  not  i 
c.  99.  thitthe _ 

nnt  agiinit  the  coIIsciot  to  recover  the  tarn  detained 
hi  on^  lo  aathoriu  the  iuiuog  an  extent  againil 
him  ai  t,  condition  precedent ;  or  if  il  ii,  it  is  lather 
a  ETUQDil  of  a  motion  to  tet  uide  tbe  eileni  for  irre- 
gnlritj.    Rex  i.  CoUingridge,  3  Pri.  280. 

A  collector  of  taiei  io  cuitod;  under  an  extent  ii 
not  entitled  to  be  diacharged,  although  hit  deficiency 
ha*  been  made  good  lo  tbe  ciom  bv  ■  re-auesinienl 
KpoD  the  periih.    Rix  j.  Bennett,  Wightv.  I. 

Mode  of  enfbrciDg  re-aiieMinent  of  amonDt  of  de- 
ficiency in  the  collection  ef  the  ■iiiimiiiI  taxes  by  dii- 
triogai  agaiaat  the  coUecUrs,  on  motion  by  ihe  at- 
torney general  on  the  part  of  the  comininioDeis  for 
afiain  of  taxH.    In  n  itteaid  Taxa,  12  Pii.  IS3. 

TERM'S  NOTICE. 
See  JtrnGaaKT  At  in  cibi  or  NoKirrr. 


After  payment  oTtaoney  iota  coott  by  a  deiandani, 
in  an  action  brought  apinit  him  on  3  &  3  Edw.  6. 
K.^.  by  a  ^rmer  of  titbei,  he  cannot  abject  to  the 
plaiolin^e  Utlc  to  the  tithes,  because  he  haj  admitted 
tbe  plaiotiflT'e  right  generally,  and  has  reduced  the 

___  . .  ._-•         ,  .L  .     mount  of  the  da- 


CtHi/icate  td  dtprin  flaintiff  nftmti.']  Toade- 
claratioD  of  Ireepaaa  fuare  damam  I'rtgU,  wilh  a  count 
di  but)  aipartalii,  the  defendant  pleaded  the  general 
inua  and  accord  and  katisfaction,  (the  gneition  at  the 
trial  being  whether  i  term  for  yean  had  exjured)  and 
the  jury  lound  a  geneial  Terdicl  for  the  plainlilFoD 
both  eonnti  irith  dama^et  under  40i.  nnd  the  jury 
certified  the  amount  of  daniagei  under  13  £lii.  c.6. 
1.2.  Held  that  the  plaintilf  was  entitled  to  coiti  dt 
nureiwnla,  nolwithrllnding  the  certificate.  Sec  23 
&  33  Car.  3.  e.  9.  i.  136.  It'r^Al  r.  rigeia,  2  Y. 
&  J.544. 

TRIAL. 
A'olfn  of.]  The  clBuseiol4G.2.c.l7. 1.4.  requiring 

ten  diyi  notice  of  trial  For  the  sitting]  in  Loudon  or 
Weilminster  to  be  f;iven  lo  a  defendant,  when  he  re- 
lides  above  forty  miles  from  the  aatd  cities,  wt*  hel<! 
to  apply  to  his  permanent,  not  tempanur  residence. 
B«io  T.  HodgiPfl,  2  Pri.  279. 

Notice  of  Iri^  of  infonnatioo  civen  from  lime  to 
time  after  the  sittings  after  Easier  Term  1818,  till  the 
sittings  sfter  Michaelmas,  nheo  it  was  given  for  the 
sittings  after  the  nest  Hilary  Teim  (the  trial  having 
been  postponed  fur  defect  of  special  jurymen)  and  the 
cause  was  nnl  tried  on  the  last  occasion,  on  account 
of  the  absence  of  a  material  witness  for  the  Crown, 
who  being  eipected  till  Ihe  latl  moment,  the  notice 
was  notlben  countermanded.  Held  a  sullicient  pro- 
cecJiog  eflectually  to  prevenl  the  recognizance  of  bail 
being  vacated,  ai  it  may  be  where  the  attorney  ge- 
neral hii  not  taken  any  effectual  proceeding  for  three 
successive  terms.     ^11.  Gen.  v.  Finch,  7  Pri.  557. 

Where  the  defendaDti  in  K  joint  information  em- 
ploy two  diflerent  attomies  and  cle^s  in  court,  if 
notice  of  trial  he  icived  on  one  of  them  only,  and  a 
verdict  be  obtained,  the  court  will  set  it  aside  and 
award  a  new  trial  as  to  both,  notwithstanding  the 
offence  charged  by  one  would  affect  them  Ix^  as 
partners  in  tndc .-  the  costs  of  the  trial  already  bad, 
to  abide  the  event  of  the  second  verdict.  Alt. 
Gen.  V.  Suveni  and  amlhtF,  3  Pri.  72. 


_ .]  V  the  trial  of  u  hfamMiw  bv 
ice  pMUMad  at  <1m  ■»«*"— t  of  tba  ttney 
genenl  pn  dtftthi  jiamtaiMm,  dm  coot  wiU  alss 
grant  tin  defendant  a  nle  te  ibow  i  iiwi  wfay  da 
trial  should  not  be  (brtfaec  pos^ooed,  oa  lut  anKca- 
fion,  if  in  the  meantime  a  material  witness,  «^osri 
to  liAve  been  ready  in  the  flMmer  ficcavsa,  u  mt 
forthcoming.    All.  Gm.  t-  Itughtt,  3  Pri.  35. 

Trial  of  information  poitpoiMd,  on  fpliwtiwi  h 
rule  enlarged  to  the  lut  day  of  term,  <M  lb*  gnUM 
of  absence  of  a  material  witnen,  on  paymcal  h 
defindant  of  loch  coati  incurred  by  tba  croan  io 
preparing  for  tbe  trial  ofthia  exum  «t  theneitH- 
suing  littiDgB,  as  would  not  aerre  again,  and  of  tbe 
crown  appearing  upon  diii  application.  Aamtj 
General  v.  PAillipi,  13  Pri.  592. 

The  affidavits  to  groond  •□  ipplicanon  to  peMpM 
the  trial  of  an  informadon,  on  accoiint  of  the  slaiisir 
of  a  material  vritness,  must  shew  where  tbe  witnen  a. 
8.  C,   M'Cl.  251. 

Trial  of  a  menue  infolmatioD  fiirthei  iMKtpOMd  oi 
the  motion  of  the  defendant,  although  he  bad  ootcco- 
plied  with  tbe  terms  of  a  fbmet  pos^nonenl,  W 
paying  the  cosli  of  the  day. 

Such  applications  are  not  er  gralii,  where  Ibiiidtil 
on  the  abseneeoTa  material  witnesB.  Aiifnieti  Cnt- 
ralj.Gatdife.  12  Pri.  367. 

Putting  D^.J  A  defendant  in  an  infomutinii  naj 
apply  by  motion  to  the  court  io  lerm  time,  iflrr  dd- 
bce  of  trial  given,  to  postpone  trial,  on  tbe  gneod  el 
the  absence  of  a  material  witnesi,  npon  a  proper  s£. 
davit,  containing  the  necessary  statements. 

An  application  for  a  rule  to  shew  ciuie  on  the 
last  day  of  term  «as  gmnled  on  the  day  befoiv,  on  a 
notice  of  trial  served  on  the  31sl  of  January,  aadthc 
rule  wasmade  abaolutewithout  costs:  nor  wovkl  ttiq 
make  it  part  of  the  order  that  the  defendasi  sbcaki 
pay  the  costs  of  sncli  proceedings  ni  wonld  not  ds 
again.    Atltnitv  Gaurali.  Mau.    13Pri.2S8. 

The  Court  will  not  poatpone  tbe  trial  of  an  inW- 
mation  on  the  application  of  Ihe  defendial,  m  Ibc 
ground  of  bis  commisaon  to  examine  wilnesai 
abroad  not  having  been  returned,  if  they  think  tiieic 
lias  been  sufficient  time  for  its  return. 

It  should  be  stated  in  the  affidavit  in  support  «f 
such  an  application,  that  tbe  return  is  expected,  sod 
when.    Aiiarnty  Central  v.  LarBgaily.  3Pri.  S?l. 

IF  there  has  been  any  delay  belwnen  the  fint  pn- 
cess  issuing  against  a  defendant  and  tbe  filing  of  iht 
information  against  him,  and  daring  that  inlervsl  be 
as  well  as  some  of  his  witnesae*  have  gone  abnsd 
on  duly,  tbe  Court  will  postpone  the  trial  on  motias. 
AlHintfi  Cineral  ».  T^etar,  2Pri.  116. 

Culls  for  nnt  procttding  to  trial.]  See  Jui>ciii.ii 

The  application  fnr  costs  far  not  proceeding  to  trill, 
and  fur  deducting  the  amonnt  when  taxed  from  llr 
damages  ultimate^  recovered  by  plaintiff^  cunol  in 
made  by  one  motiim.  Tbe  latter  part  of  such  la  ip- 
plicalion  will  be  allowed  inlhis  Court.  LaMgr.Wii- 
her,  1  Pri.  375. 

Lniin^.]     Sec  LosiKO  s  TaiiL. 

Of  C<i«ui  affii-iing  RtMavt  q^cert.']  This  Cowl 
will  remove  an  action  brought  in  another  court  igiuM 
an  officer  of  excise,  for  relusrDg  to  accept  Ibe  doty  ra 
goods  warehoused,  and  to  grant  the  asual  taiiSoK, 
whereby,  &c.  (suggesting  losa,)  where  part  of  ihe 

rds  having  been  afterwards  seind,  an  inbmatiu 
their  condemnation  is  depending  in  tba  Caul  rf 
Exchequer.  And  ihey  will  order  1»  ttial  of  ibc  sc- 
tioD  temoved,  to  wait  the  result  of  tba  trial  ef  ibe 
information.  BemiiiigSiU  v.  Strtlftnl,  BFri.  5e4. 
and  see  tit.  Prbhooative. 

A  defendant  who  has  been  arrested  on  arevnsi 
information  filed  againai  him,  and  has  entsied  inis  ■ 
recugniiaoce  of  bail  to  appeat  and  answer,  csaM 


MODERN  CASES  IN  EXCHEQUER. 


lix 


to  diiciiirg«  tuch  raemuanoe  on  the  gnmnd  of 
the  Attorney  Oeoertl  not  htTing  proceeded  to  trial 
•ccoiding  to  notice  till  a/ter  three  dear  terms  (ez- 
clnsivelT)  have  elapsed  not  aAer  iuue  joined,  hot 
after  the  time  for  which  notice  of  trial  had  Iwen  given. 
Thus,  a  defendant  arrested  in  Michaelmas  term,  hav- 
ing given  bail  in  December,  and  pleaded  in  H'daiy 
term,  and  received  notice  of  trial  ror  the  subsequent 
sittings,  canoot  move  until  after  Michaelmas  term. 
Att.  Gen.  v.  Btar,  6  Pri.  89. 

TROVER. 

A  rule  granted,  to  shew  cause  why,  on  the  defend- 
ant delivering  up  to  the  plaintiff  a  horse,  for  which  he 
had  brought  trover,  and  paying  his  costs,  all  further 
proceediDgs  should  not  be  stayed,  on  sn  affidavit  that 
the  animal  was  not  in  a  worse  state  than  when  he 
came  into  the  possession  of  the  defendant,  but  in  an 
improved  condition, — discharged,  on  cause  shewn, 
with  costs.    MarkifUonv,Rawlinion,9Fn.i60. 

USE  AND  OCCUPATION. 
See  AvnoAvn  to  uolo  to  Bail. 

VARIANCE. 
See  Irrioularitt. 

VENIRE  DE  NOVO. 

The  Court  has  nodiscretionaiy  power  over  the  costs 
of  an  application  for  a  ventre  de  novo.  Edtoardt  v. 
Bnncn  and  othen,  ITyr.  281. 

Where  a  venire  de  novo  is  awarded,  the  Court  will 
not  grant  the  costs  of  the  application.  Edwarde  v. 
Brovn  and  others,  IC.&J.  354. 

VENUE. 

Changtng.1  The  Court  will  not  change  the  venue 
in  any  case  where  a  trial  has  been  had.  Butts  v.  Bilk, 
1  Pri.  146. 

If  the  defendant  move  in  this  Court  to  change  the 
venue  to  a  county  palatine,  the  Court  will  require  that 
he  shall  undertake  not  to  assign  the  want  of  an  origi- 
nal for  error  :  and  instead  of  giving  the  ordinary  rule 
niti,  they  will  make  it  a  rule  to  shew  cause.  Johnson 
1.  Booth,  13  Pri.  52. 

The  venue  will  not  be  changed  in  an  action  of  co- 
venant on  a  policy  of  insurance.  Smith  v.  Stansfield, 
MCL  &  Y.  212. 

The  venue  may  be  changed  in  an  action  on  a  writ- 
ten agreement  not  under  seal,  where  plaintiff  does  not 
undertake  to  give  material  evidence  in  the  first  county. 
Jiohertsy.  Wright,  ITyr.  532. 

Semble,  the  rule  for  changing  the  venue  should  be 
drawn  up  on  reading  the  £claration,  as  well  as  the 
usual  affidavit.    Mercer  v.  Waters,  1  Tyr.  533.  n. 

The  Court  will  not  change  the  venue  from  the 
county  of  Gloucester  to  the  city  of  Bristol,  in  Hilary 
term,  on  the  usual  affidavit,  although  the  defendant 
swear  to  merits,  and  offer  to  pay  into  Court  the  debt, 
and  a  sum  of  money  to  cover  costs  ;  and  such  a  rule 
was  discharged  %cith  costs*  Broadriek  v.  Clark  and 
others,  llPn.742. 

The  Court  will  not  change  the  venue  in  an  action 
for  libel,  unless  on  special  grounds.  Gumming,  clerk, 
y.Naylor,2Y.&cJ.  110. 

The  rule  to  change  the  venue  is  in  this  Court  a  rule 
fitri,  which  makes  itself  absolute,  unless  cause  be 
shewn  on  or  before  the  day  mentioned  in  the  rule ; 
and  affidavits  sworn  after  that  day  cannot  be  used  to 
shew  cause.    Bagnall  v.  Shipham,  1  C.&  J.  377. 

The  venue  can  be  brought  back  to  the  original 
county  where  it  was  laid,  only  on  undertaking  to  give 
materia]  evidence  in  that  county.    S.  C. 

Thb  Court  will  not  admit  as  sufficient  cause  against 


a  rule  to  change  the  venw^  that  the  declaration  con- 
tains a  count  on  a  promissory  note,  unleM  the  plain- 
tiff undertake  to  give  evidence  on  such  count.  Bat' 
kMToaie  V.  Coooer,  1  Pri.  374. 

The  defendant  cannot,  in  this  Court,  change  the 
venue,  after  having  obtained  an  order  for  time  to 

Slead,  '*  on  the  usual  terms"  generally.  It  is  consi- 
ered  to  be  one  among  what  are  commonly  expressed 
in  the  order  to  be  the  usual  terms  imposed  by  it  on 
giving  time,  that  the  defendant  shall  not  afterwards 
move  to  change  the  venue.  When  the  order  is  in- 
tended to  be  without  prejudice  to  a  change  of  venue, 
it  should  be  so  expressed  in  the  summons  for  attend- 
ing the  judge.  Nor  will  the  Court  order  a  change  of 
venue  in  such  a  case,  although  the  defendant  proposes 
to  give  judgment  of  the  term.  Waring  v.  noU, 
3  Pri.  3. 

A  defendant,  in  an  information  at  the  suit  of  the 
attorney-general,  is  not  entitled  to  a  change  of  venue 
without  his  consent.  The  Att.  Gen.  v.  Smith,  2  Pri* 
113. 

Bringing  back  and  retaining  venueJ]  The  Court 
will  discharge  a  rule  obtained  by  a  defendant  to  change 
the  venue,  m  an  action  against  him  by  the  assignees 
of  a  bankrupt,  on  the  usual  affidavit  tliat  the  cause  of 
action  arose  m  another  county,  and  that  his  witnesses 
reside  there ;  the  plaintiff  swearine  that  the  cause  of 
action  arose  in  a  tnird  county,  and  that  his  witnesses 
reside  at  a  very  considerable  distance  from  the  county 
to  which  the  venue  is  sought  to  be  removed,  and  un- 
dertaking to  give  evidence  in  the  original,  or  the  third 
county ;  although  the  defendant  has  agreed  to  admit 
every  fact  establishing  the  bankruptcy,  except  the 
petitioning  creditor's  debt.  The  costs  to  abide  the 
event.  Bowden  and  others,  assignees^  v.  Glassim, 
5  Pri.  359. 

Where  a  venue  laid  in  Middlesex  had  been  changed 
to  Stafford,  on  the  usual  affidavit,  the  Court  refused 
to  bring  it  bade,  on  an  affidavit  stating  that  the  ^oods 
(which  had  been  purchased  and  paid  for  by  plaintiff, 
as  agent  for  defendant,  and  for  which  the  action  had 
been  brought,)  were  partly  paid  for  in  London  and 
partly  in  Surrey,  and  were  sent  to  Paddington,  in 
the  county  of  Middlesex,  to  be  forwarded  thence  to 
defendant ;  the  plaintiff  undertaking  to  give  material 
evidence  in  London  or  Middlesex  ;  he  must  undertake 
to  give  material  evidence  in  the  county  in  which  he 
originally  laid  it.    Emery  v.  Emery,  6  Pri.  336. 

By  the  practice  of  this  Court,  undertaking  to  plead 
"  on  all  the  usual  terms,"  implies,  as  one  of  those 
terms,  the  retaining  the  venue.  Where  a  defendant, 
after  having  obtaii^  three  orders  for  time  to  plead  on 
the  above  terms,  moved  to  change  the  venue  from  Mid- 
dlesex to  Lancaster,  whereby  the  trial  would  have 
been  postponed  from  the  sittings  in  Hilary  term  till . 
the  assizes,  the  Court  refused  the  rule  with  costs. 
Brettargh  and  others  v.  Dearden,  M'Cl.  &  Y.  106. 

Rule  to  bring  back  the  venue  will  be  granted, 
though  after  the  rule  for  changing  it  has  become  ab- 
solute, but  without  discharging  theformer  rule. 
Woolley  V.  Boates,  I  Tyr.  286.  See  RoberU  v. 
Wright,  1  Tyr.  532. 

Where  a  rule  nisi  had  been  obtained,  for  changing 
the  venue  from  London  to  Yorkshire,  in  Easter  Term, 
as  of  course,  on  the  common  affidavit,  ^not  stating 
that  defendant's  witnesses  resided  there,)  the  Court 
of  Exchecjuer  would  not  retain  it,  on  cause  shewn  that 
the  plaintiff  would  be  materially  ddayed  without  any 
other  advantage  to  the  defendant,  by  analosy  with 
the  rule  that  the  venue  cannot  be  changed  into  the 
Northern  counties,  previous  to  a  Spring  assize.  Bot' 
tomUyif.lkin,  6Pn.612. 

VERDICT. 

Entering,']    The  Court  will  not  order  a  verdict  to 
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be  entered  for  the  defendant  on  any  given  counts  after 
dispotal  of  a  motion  for  a  new  trial.  Symends  v.  Star- 
Mhand  FUher,  12  Pri.  369. 

EnUring  on  particular  ■  eawnU,']  Where  a  verdict 
had  been  entered  np  at  niti  prim  on  a  certain  count, 
(in  a  declaration  in  case  for  libel,  containing  seven- 
teen counts,  to  which  the  general  issue  was  pleaded, 
with  seventeen  special  pleas  of  jostiiication,)  wherein 
the  libel  professea  to  be  set  out,  was  set  out  with  a  ma- 
terial variance,  the  Court  permitted  the  verdict  to  be 
entered  up  on  other  counts,  which  were  not  justified, 
and  in  which  the  libel  was  conwtly  set  out  Cooke  v. 
Smith,  13  Pri.  499. 

VIEW. 

'In  an  information  for  duties  against  the  proprietors 
of  a  glass  manufactory,  the  Court  will  notgraut  a  view 
of  the  premises  where  the  question  may  be  tried  by  the 
production  of  a  model.  Alt.  Gen,  v.  Green,  1  Pri. 
130. 

WARRANT  OF  ATTORNEY. 

A  warrant  of  attorney  to  confess  judgment,  with  a 
defeasance  upon  payment  by  instalments,  discharges 
the  sheriff,    brown  v.  A'eai^,  Wightw.  121. 

Death  rf  the  partiei,']  A  warrant  of  attorney  is  a 
personal  authonty  and  dies  with  the  person,  and  his 
executors  cannot  put  it  in  force.  Short  v.  Coglin, 
1  Anst.  225. 

Judgment  cannot  be  entered  up  in  Exchequer  on  a 
warrant  of  attorney  to  confess  judgment  in  a  Court  of 
Great  Sessions.     Williams  v.  WiUiam$,  1  Tyr.  351. 

.    WARRANT  OF  COMMITMENT. 
See  Bankrupt. 

WITHDRAWING  PLEA. 

The  defendant  was  allowed  to  withdraw  his  plea, 
and  to  re-plead  after  giving  notice  that  he  intended  to 
dispute  the  petitioning  creditor's  debt,  &c.  Radmore 
and  othert,  aisigneei,  v.  Gouict,  Wightw.  80. 

WITNESSES. 

Examining  abroad,"]  The  plaintiff,  in  a  bill  for  dis- 
covery, in  aid  of  an  action  against  him  at  law,  may 
have,  on  motion  at  the  sittings  after  term,  a  com- 
mission to  examine  his  witnesses  abroad,  where  the 
cause  in  the  court  of  law  is  at  issue,  and  was  entered 
for  trial  the  term  before  that  immediately  preceeding 
the  sittings,  where  a  case  of  defence  has  been  stated  by 
the  bill,  although  the  affidavit  on  which  it  be  moved  is 
in  the  common  form ;  and  the  delay  in  staying  of  the 
trial  b  not  a  sufficient  ground  of  opposition  to  such  an 


application.  Bat  the  Court  in  granting  it,  frill  oider 
it  only  on  the  terms,  that  the  a(^icant  My  into  oovt 
a  very  considerable  part  at  least  of  the  aemand  of  the 

glaintiff  at  law  to  abide  the  event.  Ebden  v.  Priaer, 
Pri.  290. 

Witneu  ordered  out  of  court.']  It  is  an  inflexible 
rule,  that  a  witness  who  is  present  in  Court  during  s 
trial,  when  he  ought  to  have  been  out  of  Cooit, 
under  an  order  made  for  that  purpoae,  cannot  be 
examined,  and  the  Court  refused  to  grant  rule  to  shew 
cause  why  there  should  not  be  a  new  trial,  where  a 
person  (not  originally  intended  to  be  examined)  who 
was  present  in  Court,  and  who  had  been  in  Cosit 
during  the  trial,  was  called  to  give  evidence,  and  wai 
not  aBowed  to  be  examined  on  that  ground.  Att. 
Gen.  V.  Bfiiptl,  9  Pri.  4. 

Examining  witnetee*  abroad  J]  Since  1  W.  4.  c.22. 
c.  4.  a  commission  may  issue  to  examine  witnesies  at 
any  place  out  of  the  jurisdiction  of  the  Courts  of  law, 
on  motion  in  that  Court  of  law  in  which  the  actios 
shall  be  pending.  Ducket  v.  Williamt,  1  Tyr.  502. 
See  Reynard  v.  Cope,  id.  505.  n.    S.  P. 

What  expences  allowed,]  If  a  plaintiff  subpoena 
witnesses  in  a  cause  then  ready  for  trial,  but  whidi 
does  not  afterwards  in  fact  come  on  to  be  tried,  in 
consequence  of  his  declining  to  reply  and  take  issue  oq 
a  new  fact,  subsequently  put  cm  toe  record  by  addi- 
tional plea  ;  the  expenses  of  the  actual  attendance  of 
those  witnesses  are  allowable  on  taxation  of  his  costs, 
(the  plaintiff  ultimately  succeeding  on  the  trial  of  the 
cause),  although  he  does  not  countermand  his  notice 
of  trial  in  time,  notwithstanding  there  might  have 
been  time  enough  for  him  to  have  done  so  during  the 
intermediate  period,  and  even  to  have  replied  sad 
taken  issue  oh  the  additional  plea,  on  the  iroond  tkst 
the  plaintiff  shall,  in  such  case,  be  considered  enti- 
tled to  a  reasonable  time  to  give  advice,  and  otherme 
to  prepare  himself ;  but  it  should  seem,  that  in  nch 
cases  tnere  must  appear  to  have  been  some  unneoe»- 
sar^  delay,  or  other  suspicious  conduct  on  the  part  of 
derendant.  Allieon  v.  Noverre  and  othert,  1  Pri. 
381. 

WRIT. 

Teste.]  The  teste  of  a  writ  if  irregular  in  nanuBf 
a  late  Chief  Baron,  instead  of  the  existing  one,  nay 
be  amended.  A  rule  for  setting  it  aside  was  dis- 
charged.    Wakelingv.Wateon,  I  Tyr.  377. 

Returning.]     See  Sheripp. 

Service  of.]  See  Service.  Dx8trino4S.  Svbpilva. 

Writs  are  returnable  in  Exchequer,  on  a  geoenf 
return  by  the  day  of  the  month.  Smith  and  ofAmr. 
Parker  and  another,  M*Clel.  &  Y.  483. 
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STATUTES 

67 Geo.  III.  c.  117. — Extents  in  Aid. 
3  Geo.  IV.  c.  46.  "> Estreating  Fines  and   Forfeited  Recoc- 
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7  &  8  Geo.  IV.  c.  71.  s.  5. — Distringas. 


extents  in  aid. 

67  Geo.  3.  c.  117. 

An  Act  to  regulate  the  Issuing  of  Extents  in  Aid. 

[11th  July  1817.] 

Whereas  extents  in  aid  have  in  many  cases  been 
issued  for  the  levying  and  recovering  of  larger 
sums  of  money  than  were  due  to  his  Majesty  by 
the  debtors  on  whose  behalf  such  extents  were  is- 
sued, and  it  is  expedient  to  prevent  such  practice 
in  future ;  and  in  other  cases  extents  in  aid  have 
been  issued  at  the  instance  and  for  the  benefit  of 
persons  indebted  to  his  Majesty  by  simple  contract 
only :  Be  it  therefore  enacted  by  the  king's  most 
excellent  Majesty,  by  and  with  the  advice  and  con- 
sent of  the  lords  spiritual  and  temporal,  and  com- 
mons, in  this  present  parliament  assembled,  and  by 
the  authority  of  the  same,  that  upon  the  issuing  of 
every  extent  in  aid,  on  behalf  of  any  debtor  to  his 
Majesty,  after  the  passing  of  this  act,  his  Majesty's 
Court  of  Exchequer  at  \V  estminster,  or  the  chancel- 
lor of  his  Majesty's  exchequer,  or  lord  chief  baron 
or  other  baron  ot  the  said  court,  ^ranting  the  fiat 
for  the  issuing  of  such  extent  in  aid,  shall  cause  the 
amount  of  the  debtor  sumof  money  due,  or  claimed 
to  be  due  to  his  Majestj  to  be  stated  and  specified 
in  the  said  fiat ;  and  that  in  all  cases  in  which  the 
debt  or  debts  found  due  to  the  debtor  to  his  Ma- 
jesty, shall  be  equal  to  or  exceed  the  debt  stated 
and  specified  in  the  said  fiat  as  aforesaid,  the  amount 
of  the  debt  so  stated  and  specified  in  the  said  fiat 
shall  be  indorsed  upon  the  writ,  and  the  writ  so 
indorsed  shall  be  deemed  to  be,  and  be  the  autho- 
rity and  direction  to  the  sheriff  or  other  officer  who 
shall  execute  such  writ,  in  making  his  levy  and 
executing  the  same,  as  to  the  amount  to  be  levied 
and  taken  under  the  said  writ ;  and  that  in  all  cases 
in  which  the  debt  or  debts  found  due  to  the  debtor 
to  his  Majesty  shall  be  of  less  amount  than  the 
debt  stated  and  specified  in  the  said  fiat  as  afore- 


said, the  amount  of  such  debt  or  debts  found  due 
to  such  debtor  to  his  Majesty  shall  be  indorsed  upon 
the  writ,  and  the  writ  so  indorsed  shall  be  deemed 
to  be  and  be  the  authority  and  direction  to  the  she- 
rifif  or  other  officer  who  snail  execute  the  said  writ, 
in  making  his  levy  and  executing  the  same,  as  to 
the  amount  to  be  levied  and  taken  under  the  said 
writ ;  and  that  the  money  levied,  taken,  recovered, 
or  received  under  or  by  virtue  of  every  such  ex- 
tent in  aid  so  prosecuted  and  issued,  shall  be,  b^ 
order  of  the  said  court,  paid  over  to  and  for  his 
Majesty's  use,  towards  satisfaction  of  the  debt  so 
due  to  his  Majesty  as  aforesaid. 

II.  Provided  always,  and  be  it  further  enacted, 
that  in  every  case  in  which  the  sum  produced  hj 
the  sale  of  any  lands,  goods  or  chattels  taken,  or  bj 
the  receipt  of  any  sum  of  money  by  any  sheriff  or 
other  officer  under  any  such  writ  of  extent,  for  the 
purpose  of  levying  the  amount  or  sum  of  money 
indorsed  upon  the  back  of  the  writ,  shall  be  more 
than  sufficient  to  satisfy  the  amount  of  the  sum  so 
indorsed  upon  the  writ,  such  overplus  shall  be  paid 
into  the  court  of  exchequer,  together  with  the  sud 
amount  indorsed  upon  the  said  writ ;  and  the  said 
court  shall,  upon  any  summaiy  application  or  ap- 
plications, make  such  order  for  tne  return,  dis- 
posal or  distribution  of  any  such  surplus,  or  any 
part  or  proportion  thereof,  as  to  the  said  court  shiul 
appear  to  be  proper. 

III.  Provided  always,  and  be  it  further  enacted, 
that  nothing  in  this  act  contained,  and  no  seizure  of 
any  debt  into  the  hands  of  his  Majesty,  or  part  re- 
cover j  or  pajrment  of  such  debt,  or  other  proceeding 
had  under  or  in  pursuance  of  this  act,  or  in  relation 
to  the  applying  for,  obtaining  or  executing  any 
such  writ,  or  disposing  of  any  such  overplus,  shali 
afifect  or  in  any  manner  prejudice,  either  at  law  or 
in  equity,  any  right,  claim  or  demand  of  the  person 
or  pers3iis  to  whom  such  debt  shall  have  been  due 
or  owing,  when  seised  into  bis  Majesty's  hands,  or 
his  or  their  assignee  or  assignees,  or  executor  or 
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exeoators,  or  administrator  or  adsdnistrators,  as  to 
the  remaining  part  of  such  debt,  or  as  to  the  suing 
may  person  or  persons  against  whom  anj  such  writ 
shall  have  issued,  or  whose  lands  or  goods  shall 
hare  been  seized  or  taken  under  any  such  writ,  for 
the  residue  or  remaining  part  of  such  debt,  or  as  to 
the  recorerj  of  or  receiying  any  residue  or  remain- 
ing part  of  any  debt  so  seized  or  in  part  levied,  re- 
covered or  paid,  or  any  further  or  other  debt  seized 
or  sued  for  under  or  by  virtue  of  any  such  extent, 
but  still  remaining  due  and  unpaid,  either  in  the 
whole  or  in  part ;  but  that  it  shall  be  lawful  for  any 
person  or  persons  as  aforesaid,  his  or  their  assignee 
or  assignees,  executor  or  executors,  or  administra- 
tor or  administrators,  to  demand,  sue  for,  and  re- 
cover the  remainder  of  any  such  debt  so  seized,  or 
any  other  debt  or  debts,  by  the  like  process  and  in 
the  same  maimer  as  if  no  such  extent  in  aid  had 
Issued ;  any  thing  contained  in  any  act  or  acts  of 
parliament,  or  law  or  laws,  to  the  contrary  notwith- 
standing. 

IV.  And  be  it  further  enacted,  that  from  and 
after  the  passing  of  this  act  it  shall  not  be  lawful 
for  any  person  or  persons,  companies  or  societies 
of  persons,  corporate  or  not  corporate,  who  shall 
or  may  be  indebted  to  his  Majesty  by  simple  con- 
tract only ;  nor  for  any  such  person  or  persons, 
companies  or  societies,  who  shall  or  may  be  indebt- 
ed to  his  Majesty  by  bond  for  answering,  account- 
ing for,  and  paying  any  particular  duty  or  duties, 
or  sum  or  sums  of  money,  which  shall  arise  or  be- 
come due  and  payable  to  his  Majesty  from  such 
person  or  persons,  companies  or  societies  respec- 
tively, for  and  in  respect  and  in  the  course  of  his 
or  their  particular  trades,  manufactories,  profes- 
sions, businesses  or  callings ;  nor  for  any  sub-dis- 
tributor of  stamps  who  shall  have  given  bond  to 
his  majesty ;  nor  for  any  person  who  shall  have  given 
bond  to  his  majesty,  either  jointly  or  separately,  as  a 
surety  only  for  some  other  debtor  to  his  majesty,  until 
such  surety  shall  have  made  proof  of  a  demand 
having  been  made  upon  him  on  behalf  of  his  ma- 
jesty, in  consequence  of  the  non-performance  of 
the  conditions  of  the  bond  by  the  principal,  and 
then  only  to  the  amount  of  the  said  demand ;  to  sue 
out  and  prosecute  any  extent  or  extents  in  aid,  by 
reason  or  on  account  of  any  such  debt  or  debts  to 
his  majesty  respectively,  for  the  recovery  of  any 
debt  or  debts  due  to  such  person  or  persons,  com- 
panies or  societies,  or  to  such  sub-distributor  of 
stamps  or  surety  as  aforesaid ;  and  that  all  and 
every  commission  and  commissions  to  find  debts, 
extent  and  extents  in  aid,  and  other  proceedings 
which  shall  be  so  issued  or  instituted  at  the  in- 
stance of  or  for  such  simple  contract  or  bond  debtor, 
or  debtors  respectively,  and  all  proceedings  there- 
upon, shall  be  null  and  void:  provided  always, 
that  nothing  herein  contained  shall  extender  be 
construed  to  extend  to  preclude  or  prevent  any  per- 
sons who  shall  or  may  become  debtor  or  debtors  to 
his  majesty  by  simple  contract  only,  by  the  collec- 
tion or  receipt  of  any  money  arising  £5rom  his  ma- 
jesty's revenue  for  his  majes^'s  use,  from  applying 
for  and  suing  out  any  commission  or  commissions, 
extent  or  extents  in  aid,  in  case  one  or  more  of  such 
persons  shall  be  bound  to  his  majesty  by  bond  or 
specialty  of  record  in  the  said  court  of  exchequer, 
for  ansvrering,  securing,  paying  over  or  accounting 
for  to  his  majesty,  the  particular  duties  or  sums  of 
money  which  shall  constitute  the  debt  that  may  be 
BO  then  due  from  such  person  or  persons  to  his  ma- 
jesty ;  any  thing  hereinbefore  contained  to  the  con- 
trary notwithstanding. 

V .  Provided  nevertheless,  and  be  it  frirther  en- 
acted, that  no  extent  in  aid  shall  be  issued  on  any 
bond  given  by  any  person  or  persons  as  a  surety  or 


sureties  for  the  paying  or  accoanting  fiir  any  dodes 
which  may  become  due  to  his  majesty  from  an? 
body  or  sociehr,  whether  incorporated  or  otherwiK, 
canying  on  the  business  of  insurance  against  toj 
risques  either  of  fire  or  of  any  other  kind  whaterer. 
VI.  .And  be  it  further  ensicted,  that  it  shall  sad 
may  be  lawful  for  any  person  or  persons  who  mar 
now,  or  who  shall  hereaiier  be  imprisoned  under  or 
by  virtue  of  any  writ  of  capias  in  any  extent  or  ex- 
tents  in  aid,  to  apply  to  the  barons  of  bis  majesty's 
court  of  exchequer  in  England  or  Scotland,  or  to 
any  baron  of  the  same  court  in  vacation,  fbr  hid, 
her  or  their  discbax^,  giving  one  month's  previotts 
notice  in  writing  to  the  person  or  persons  to  whom 
he,  she,  or  they  owed  the  debt  or  sum  or  soma  of 
money  for  which  he,  she  or  they  is  or  are  so  im- 
prisoned, at  the  time  such  debt  was  seized  under 
such  extent  in  aid,  of  his,  her  or  their  intention  to 
make  such  application,  and  statine  in  such  notioe 
the  ground  of  such  application,  and  an  ennmexmtion 
and  description  of  all  and  every  the  property,  delMs 
and  effects  whatsoever  of  such  person  or  penom  in 
his,  her  or  their  own  possession  or  power,  or  in  the 
possession  or  power  of  any  other  person  or  pers<m8 
for  his,  her  or  their  use ;  and  for  the  said  court,  or 
any  such  baron  in  vacation  to  whom  such  applica- 
tion shall  be  made,  to  order  such  person  or  penoas 
to  be  brought  before  them  or  him,  to  be  examined 
upon  oath  touching  and  concerning  his,  her  or  tbeir 
property  and  effects ;  and  if  such  person  or  persona 
respectively,  shall  upon  such  examination  make  a 
full  disclosure  of  all  his,  her  or  their  property  and 
effects,  to  the  satisfaction  of  the  said  court  or  baroo, 
or  it  shall  otherwise  appear  reasonable  and  proper 
to  such  court  or  baron  that  such  person  or  persons 
should  be  no  longer  imprisoned  under  such  writ, 
for  such  court  or  baron  to  order  a  writ  of  super- 
sedeas quoad  corpus  to  be  issued  out  of  the  said 
court  for  the  liberation  of  such  person  or  persons 
from  such  imprisonment :  provided  always,  that  no 
such  liberation  as  aforesaid  shall  be  held  or  deemed 
to  satisfy  or  supersede  such  extent  in  aid  or  anj 
proceedings  thereon,  except  as  to  such  imprison- 
ment as  aforesaid,  or  the  debt  or  debts  seized  under 
and  by  virtue  thereof,  and  fbr  which  such  person  or 
persons  shall  be  so  imprisoned. 


ESTREATING  FINES,   AND  FORFEITING 
RECOGNIZANCES. 

3  Geo.  4.  cap.  46. 

An  Act  for  the  more  speedy  Return  snd  Levying  of 
Fines,  Penalties  and  Forfeitures,  and  Recogni- 
zances estreated.  [24th  June,  18^.] 
Whereas  an  act  was  passed  in  the  twenty-second 
and  twenty-third  years  of  his  late  majesty  kin^ 
Charles  the  second,  intituled  an  act  for  the  better 
and  more  certain  recovery  of  fines  and  fbrfeitun» 
due  to  his  majes^,  which  act  was  made  perpetu&I 
by  an  act  passed  in  the  fourth  and  fifth  yean  of 
the  reign  of  their  late  maiesties  William  and  Mart, 
intituled  an  act  for  reviving,  continuing  and  ex- 
plaining several  laws  therein  mentioned,  which  are 
expired  and  near  expiring :  and  whereas  an  act 
was  passed  in  the  forty-first  year  of  his  late  ma- 
jesty George  the  third,  intituled  an  act  for  better 
payment  of  fines  and  forfeitures  imposed  by  ja»* 
tices  out  of  sessions  in  England :  and  whereas 
g^reat  delays  occur  in  the  return  of  fines,  issues, 
amerciaments,  forfeited  recognisances,  sum  and 
sums  of  money  paid  or  to  be  paid  in  lien  or  satis- 
faction of  them  or  any  of  them,  by  or  before  any 
justices  of  the  peace,  or  at  any  general  or  quarter 
sessions  of  the  peace  in  that  part  oi  the  umttd 
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lun^om  called  Bngland  :  and  whcreM  nich  dtHmjM 
impede  the  doe  •dminutntion  of  Jmtice  m  well  m 
the  recoreiy  of  the  fines  and  for&toree  dae  to  the 
crown  thereapon,  and  it  is  therefore  expedient  that 
further  pronsion  should  be  made  for  the  speedy 
and  regular  return  of  all  such  fines,  issues,  amer- 
ciaments, forfeited  recognisances,  and  sum  or  sums 
of  money  paid  or  to  be  paid  in  lieu  or  satisfaction  of 
them  or  any  of  them  :  may  it  therefore  please  your 
majesty  that  it  may  be  enacted ;  and  be  it  enacted  by 
the  king's  most  excellent  majesty,  by  and  with  the 
adyice  and  consent  of  the  lords  spiritual  and  tem- 
poral and  commons,  in  this  parliament  assembled, 
and  by  the  authority  of  the  same.  That  from  and 
after  the  twenty-ninth  day  of  September,  one  thou- 
sand eight  hundred  and  twenty-two,  so  much  of 
the  aforesaid  act  passed  in  the  twen^-second  and 
twenty-third  years  of  the  reign  of  his  late  majesty 
king  Charles  the  second,  as  rolatss  to  fines,  issues, 
and  amerciaments,  forfeited  recognisances,  sum  or 
sums  of  money  paid  or  to  be  paid  in  lieu  or  satis- 
faction of  them  or  any  of  them  imposed  and  ad- 
judged at  any  quarter  sessions  of  tne  peace ;  and 
also  that  such  part  of  the  aforesaid  act  of  their  late 
majesties  William  and  Mary,  as  makes  perpetual 
the  aforesaid  proriaions  contained  in  the  said  act 
passed  in  the  twenty -second  and  twenty-third  years 
of  the  reign  of  his  late  majesty  king  Charles  the 
second :  and  likewise  so  much  of  the  said  act  pass- 
ed in  the  forty-first  year  of  the  reign  of  his  late 
majesty  king  George  the  third,  as  relates  to  the 
annual  payment  of  all  fines,  forfeitures  and  penal- 
ties, or  such  parts  thereof  as  shall  be  due  to  the 
king,  imposed  and  received  by  any  justice  out  of 
sessions,  and  not  made  payable  to  any  body  or  bo- 
dies corporate,  or  any  commissioners  of  any  public 
board,  or  any  other  person  or  persons,  into  the 
hands  of  the  sheriff,  prerious  to  the  Michaelmas 
sessions ;  and  also  so  much  of  the  said  act  of  the 
forty-first  year  of  the  reign  of  his  said  late  majesty 
king  George  the  third,  as  requires  such  justices, 
previous  to  the  Michaelmas  sessions  yearly,   to 
transmit  to  the  clerk  of  the  peace  or  town  derk 
where  such  fine  was  imposed,  an  account  in  writing 
of  all  such  fines,  shall  be  and  are  hereby  repealed. 

II.  And  be  it  further  enacted.  That  from  and 
after  the  twenty-ninth  day  of  September,  one  thou- 
sand eight  hundred  and  twenty-two,  all  fines,  issues, 
amerciaments,  forfeited  recognisances,  sum  or  sums 
of  money  paid  or  to  be  paid  in  lieu  or  satisfaction 
of  them  or  any  of  them  (save  and  except  the  same 
shall,  by  virtue  of  any  act  or  acts  of  parliament 
made  or  to  be  made,  be  otherwise  directed  to  be 
levied,  recovered,  appropriated,  or  disposed  of), 
which  already  are  or  hereafter  shall  be  set,  im* 
posed,  lost  or  forfeited  by  or  before  any  justice  or 
justices  of  the  peace  in  that  part  of  the  united 
kingdom  called  England,  shall  be  and  are  hereby 
required  to  be  certified  by  the  justice  or  justices  of 
the  peace  by  or  before  whom  any  such  fines,  issues, 
amerciaments,  forfeited  recognizances,  sum  or  sums 
of  money  paid  or  to  be  paid  in  lieu  or  satisfaction 
of  them  or  any  of  theih,  shall  be  set,  imposed,  lost, 
or  forfeited,  to  the  clerk  of  the  peace  of  the  countr* 
or  town  clerk  of  the  city,  borough,  or  place,  in 
writing,  containing  the  names  and  residences,  trade, 
profession  or  calling  of  the  parties,  the  amount  of 
the  sum  forfeited  by  each  respectiyely,  and  the 
cause  of  each  forfeiture  signed  1^  such  justice  or 
justices  of  the  peace,  on  or  before  the  ensuing  gene- 
ral or  quarter  sessions  of  sudi  county,  city,  bo- 
rough or  plsce  respectiyely ;   and  such  clerk  of  the 
peace  o^  town  clerk  shall  copy  on  a  roll  such  fines, 
issues,  amereiaments,  forfeited  recoeniaanoes,  sum 
or  sums  of  money  paid  or  to  be  paid  in  lieu  or  sa- 
tisfocdon  of  them  or  any  of  them,  together  with  all 
fines,  issues,  amer^^iamcnts,  forfeited  recognisances, 


sum  or  sums  of  money  paid  or  to  be  paid  in  lieu  or 
satisfoetion  of  them  or  any  ofthem  imposed  or  forfeit- 
ed at  such  court  of  geDoral  or  quarter  sessions,  and 
ahall,  within  such  tims  as  shall  be  fixed  and  deter- 
mined by  such  court,  not  exceeding  twenty-one 
days  afler  the  adjournment  of  such  court,  send  a 
copy  of  such  roll,  with  a  writ  of  distringas  snd  ca- 
pias or  fieri  facias  and  capias  according  to  the  form 
and  effect  in  the  schedule  marked  (A.)  annexed  to 
this  act,  to  the  aheriff  of  such  county,  or  the  sheriff, 
bailiff  or  officer  as  such  city,  borough  of  plaoe  hav- 
ing execution  of  process  therein  respectiyely',  as 
the  case  may  be,  which  shall  be  the  anthontrto 
such  sheriff  of  such  county,  or  the  sheriff,  baliff  or 
officer,  as  the  case  may  be,  for  proceeding  to  the 
immediate  levying  and  reoovering  of  such  fines, 
issues,  amerciaments,  forfeited  recogninnoea,  sum 
or  sums  of  money  to  be  paid  in  lieu  or  satisfoetioa 
ofthem  or  any  m  them  on  the  goods  and  ohattela 
of  such  several  persons,  or  for  tsking  into  cnstody 
the  bodies  of  such  persons,  in  case  snffieient  gooos 
and  chattels  shall  not  be  found  whereon  distress 
can  be  made  for  recovery  thereof ;  and  every  peiiott 
so  taken  shall  be  lodged  in  the  common  goal  until 
the  next  general  or  quarter  sessions  of  the  peaeo, 
there  to  abide  the  judgment  of  the  said  oonrt. 

III.  And  be  it  further  enacted,  That  the  derk  of 
the  peace  or  town  clerk  shall,  before  he  shall  deliy«r 
the  roll  to  such  sheriff,  bailiff  or  officer,  containing 
the  fines,  issues,  amerciaments,  forfeited  reoogm- 
sances,  sum  or  sums  of  money  paid  or  to  be  paid 
in  lieu  or  satisfaction  of  them  or  any  ofthem,  and 
is  hereby  required  to  make  oath  before  any  justioe 
of  the  peace  or  the  county,  riding,  city,  borough 
or  place  for  which  such  clerk  of  the  pesos  or  town 
clerk  shall  act :  which  oath  shall  be  indorsed  on 
the  back  of  the  writ,  or  of  the  said  roll  attached 
thereto,  such  clerk  of  the  peace  or  town  clerk 
stating  therein  all  such  fines,  issues,  amerciaments, 
forfeited  recognisances,  sum  or  sums  of  money, 
which  shall  have  been  paid  or  otherwise  accounted 
for  ;  and  such  oath  shall  be  made  in  the  fbnn  folp 
lowing: 

"  I make  oath.  That  this  roll  is  truly  and 

carefully  made  up  and  examined,  and  that  all  fines, 
issues,  smercisments,  recognisances,  and  forfei- 
tures, which  were  set,  lost,  imposed  or  forfeited, 
and  in  right  and  due  course  of  law  ought  to  be 
levied  and  paid,  are,  to  the  beat  of  my  knowledge 
and  undentanding,  inserted  in  the  said  roll,  and 
that  in  the  said  roll  are  also  oootaiiied  and  expressed, 
all  such  fines  as  have  been  paid  to,  or  received  by 
me,  either  in  court  or  otherwise,  withcmt  any  wil- 
ful or  fraudulent,  omission,  misnomer,  or  defiBet 
whatever.    So  hcJp  me  GOD." 

IV.  And  be  it  nirther  enacted.  That  eaeh  and 
every  justice  of  the  peace  before  whom  any  reoos;- 
nizance  shall  be  entered  into  or  taken,  shall  and  is 
hereby  required  to  give,  or  cause  to  be  giyen, 
at  the  time  of  entering  into  such  recognizsnee,  to 
the  person  or  persons,  surety  or  sureties  so  entering 
into  the  same,  and  to  each  of  them,  a  written  or 
printed  paper  or  notice,  in  the  form  or  to  the  effect 
stated  in  the  schedule  marked  (B.)  to  thia  act 
annexed,  adapting  the  same  to  the  particular  dr- 
cumstanoes  or  the  case ;  and  each  and  every  such 
justice  shall  in  such  reoognisanee  state  and  par^ 
ticularly  specify  not  only  the  prafesnon,  art,  aajra- 
tery,  or  trade,  of  every  person  so  antering  into  swli 
recognisance,  together  with  their  fthri^in  nama 
and  names  and  sunuunea,  but  slsothe  parish,  town- 
ahip  or  place  of  hia  or  her  residenoe  ;  and  in  oaaa 
sudi  residence  ahaU  be  in  any  city,  town  or 
borongh,  ahall  also  state  and  particuiarly  spedfy 
the  nsme  of  the  street  and  number  of  the  nowe  (if 
any)  in  whiehsndi  penon  shdl  reside,  and  also 
whether  owner  or  tenant  thereof,  or  lodger  therein. 
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V.  ProTided  alwsyt  be  it  «naistod,  Thi^  if  any 
penon  on  wbote  goods  and  chattels  such  sheritf, 
iwiliff  or  officer  shall  be  authorised  to  lery  any 
such  forfeited  recognisance,  or  sum  of  money  to  be 
paid  in  lieu  or  satisfaction  thereof,  shall  gire  se- 
curity to  the  said  sheriff,  bailiff  or  officer  for  his 
appearsnee  at  the  next  g^eneral  or  quarter  sessions, 
then  and  there  to  abide  the  decision  of  the  court, 
and'  also  to  paj  such  forfeited  recognizance  or  sum 
of  money  to  be  paid  in  lieu  or  satisfaction  thereof, 
together  with  all  such  expences  as  shall  be  ordered 
and  adiudjg^  by  the  coiurt,  it  shall  be  lawful  for 
such  sheriff,  bailiff  or  officer,  and  he  is  hereby  au- 
thorised and  required,  to  discharge  such  person  so 
giring  such  security  out  of  custody:  provided 
also,  that  in  case  such  party  so  giving  security 
shall  not  appear  in  pursuance  of  his  uiuiertaldng, 
it  ahall  be  lawful  for  the  court  forthwith  to  issue  a 
writ  of  diitrineas  and  capias,  or  Jieri  fadoi  and 
eapioi,  against  uie  surety  or  sureties  of  the  person 
so  bound  as  aforesaid. 

VI.  And  be  it  further  enacted,  that  the  court  of 
general  or  quarter  sessions  before  whom  any  per- 
son so  committed  to  gaol  or  bound  to  appear  shall 
be  brought,  is  hereby  authorised  and  required  to 
inquire  into  the  circumstances  of  the  case,  and 
shall,  at  its  discretion,  be  empowered  to  order  the 
discharge  of  the  whole  of  the  forfeited  recogni- 
sance, or  sum  of  monev-  paid  or  to  be  paid  in  lieu 
or  satisfaction  thereof  or  any  part  thereof;  and 
such  order  shall  be  made  in  the  form  or  to  the 
efiect  of  the  schedule  marked  (C),  to  this  act  an- 
nexed, and  ahall  be  signed  by  the  clerk  of  the 
peace,  which  said  order  shall  be  a  discharge  to 
such  sheriff,  baiUff,  or  officer,  on  the  passing  of  his 
accounts  at  the  exchequer,  or  before  any  auditor  or 
other  proper  officer  duly  authorized  to  pass  the 
same ;  and  in  all  cases  where  the  party  shall  have 
been  lodged  in  the  common  gaol  by  such  sheriff, 
bailiff,  or  other  officer,  the  justices  of  the  peace  so 
assembled  are  hereby  empowered  either  to  remand 
such  party  to  the  custody  of  the  sheriff,  bailiff,  or 
other  officer,  or  upon  the  release  of  such  party  from 
the  whole  of  such  forfeited  recognisance,  to  order 
such  party  to  be  discharged  from  custody,  and  such 
order  shall  be  full  and  sufficient  discharge  to  the 
said  sheriff,  bailiff,  or  officer  on  the  passing  ef  his 
accounts  at  the  exchequer,  or  before  any  auditor  or 
other  proper  officer  duly  authorized  to  pass  the 
same  ;  and  it  shall  and  may  be  lawful  to  and  for 
the  said  court  of  general  or  quarter  sessions  to 
award  such  costs,  charges,  and  expences,  to  be 
paid  by  either  party  to  the  other,  as  to  the  said 
oourt  shall  seem  just  and  reasonable. 

VII.  And  be  it  further  enacted,  that  in  all  cases 
where  the  party  incurring  any  fine,  issue,  amercia- 
ment, forfeited  recognizance,  sum  or  sums  of  mo- 
ney to  be  paid  in  lieu  or  satisfaction  of  them  or 
any  of  them,  shall  reside  in  another  county,  or  in 
any  city,  borough,  or  place  having  peculiar  juris- 
diction, or  shall  have  fled  into  any  other  county,  or 
into  any  such  city,  borough  or  place,  after  such 
fine,  issue,  amerciament,  forfeited  recognizance, 
sum  or  sums  of  money  to  be  paid  in  lieu  or  satis- 
faction of  them  or  any  of  them,  shall  have  been 
incurred,  or  ahall  have  removed  his  goods  and 
chattels  out  of  the  jurisdiction  in  which  such  fine, 
issue,  amerciament,  forfeited  recognizance,  sum  or 
sums  of  money  to  be  paid  in  lieu  or  satisfaction  of 
them  or  any  of  them,  shall  have  been  imposed,  it 
shall  be  lawful  for  the  said  sheriff,  bsiliff  or  officer, 
and  he  is  hereby  required  to  apply  to  any  justice 
of  the  peace  acting  for  such  county,  city,  borough 
or  place  into  which  the  party  may  have  fled  or  re- 
moved his  goods  and  chattels,  and  such  justice  is 
hereby  required,  upon  proof  on  oath  of  the  hand- 


writing of  the  sheiiff  or  under  sheriff,  bailiff,  «r 
officer  granting  such  warrant,  to  indorse  his  nsme 
thereon,  which  shall  be  a  sufficient .  aothoritT  to  tht 
person  bringing  such  warrant,  and  to  all  other  per- 
sons to  whom  uie  same  may  be  directed,  to  execute 
the  same  in  such  other  county,  city,  borough  or 
place  ;  and  in  case  such  sufficient  distress  shall  not 
be  found  whereon  to  levy  such  fine,  issue,  amercit- 
ment,  estreated  recognizance,  sum  or  sums  of  mo- 
ney to  be  paid  in  lieu  or  satisfaction  of  them  or 
any  of  them  and  all  costs  and  charges  attending 
the  recovery  thereof,  then  to  take  the  body  of  the 
party  and  lodge  hiin  in  the  gaol  of  the  county, 
city,  borough  or  place  in  which  the  forfeiture  had 
been  incurred,  there  to  await  the  decision  of  the 
court  at  the  ensuing  general  or  quarter  sessions. 

VIII.  And  be  it  further  enacted,  that  the  said 
sheriff,  bailiff,  or  officer  shall,  at  the  opening  of  tbe 
court,  on  the  first  day  of  the  ensuing  genera  1  or 
quarter  sessions,  return  the  said  writ,  and  shall 
state  on  the  back  of  the  said  roll  what  ahall  have 
been  dcme  in  the  execution  of  such  process ;  which 
return,  together  with  a  duplicate  of  the  roll  of 
fines,  issues,  amerciaments,  forfeited  recognizances, 
sum  or  sums  of  money  paid  or  to  be  paid  in  lieu 
or  satisfaction  of  them  or  any  of  them,  at  the  pie- 
ceding  quarter  sessions,  and  the  certificate  of  the 
court  Q'j  the  back  of  the  roll,  stating  that  due  dili- 
gence has  been  exercised  on  the  part  of  the  sheriff, 
shall  be  transmitted  by  the  clerks  of  the  peace  to 
the  lords  commissioners  of  his  majesty's  treasury 
of  the  united  kingdom  of  Great  Britain  and  Ire- 
land. 

IX.  Provided  always,  and  be  it  further  enacted, 
that  none  of  the  proceedings  under  this  act  shall 
be  liable  to  or  charged  with  any  stamp  duty. 

X.  And  be  it  further  enacted,  that  the  clerk  of 
the  peace  and  other  officers  shall  be  entitled  to 
their  usual  and  legal  fees  on  the  discharge  of  any 
forfeited  recognizance,  and  the  said  clerk  of  the 
peace  to  an  allowance  of  six-pence  for  every  cue 
hundred  words,  for  all  copies  of  the  roll  sent  to 
the  said  lords  commissioners  of  the  treasury ;  and 
in  case  any  such  sheriff,  bailiff,  officer  or  clerk  of  the 
peace  shall  refuse  or  neglect  to  do  and  perform  any 
duty,  act  or  thing  imposed  or  rei]uired  upon  or  from 
such  sheriff  or  clerk,  bailiff  or  officer,  in  manner 
by  this  act  directed ,  then  and  in  every  such  case, 
such  sheriff,  bailiff  or  officer,  or  clerk  so  refu»in^ 
or  neglecting,  shall  forfeit  and  pay  the  sum  of  tit'iy 
pounds,  to  be  recovered  by  any  [)erson  or  ]>enM>n3 
who  will  sue  for  the  same,  together  with  full  costs 
of  suit,  by  action  of  debt  or  on  the  case,  in  any 
of  his  majesty's  courts  of  record  at  VVestminsU'r, 
wherein  no  essoign,  protection,  wager  of  law  or 
any  more  than  one  imparlance  shall  be  allowed. 

XI.  Provided  always,  and  be  it  enacted,  that 
nothing  in  this  act  contained  shall  extend  or  b« 
construed  to  extend  so  as  to  prevent  or  interfere 
with  the  appropriation  of  any  such  fines,  issuer, 
amerciaments,  forfeited  recognizances,  sum  or 
sums  of  money,  when  so  paid  or  accounted  for 
into  the  said  court  of  exchequer  by  auy  such 
sheriff,  bailiff  or  officer,  but  the  same  shall  and 
may  be  applied,  disposed  of,  and  appropriated  in 
such  and  the  like  manner  as  such  fines,  issues, 
amerciaments,  forfeited  recognizances,  sum  or  sums 
of  money  paid  in  lieu  or  satisfaction  of  them  or 
anj  of  them,  paid  into  the  exchequer,  were  ap- 
phed,  disposed  of,  and  appropriated  before  the 
passing  of  this  act. 

XII.  Provided  also,  and  be  it  enacted,  that  it 
shall  be  lawful  for  the  lords  commissioners  of  his 
majesty's  treasury  to  make  such  compensation  as 
they  may  think  fit,  for  the  loss  of  any  legsl  fees 
occasioned  to  the  officers  Uieieof,  or  to  the  officers 
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of  the  court  of  the  daehj  of  Lucaiter,  bj  this 
■ct. 

XIII.  ProTided  always,  and  be  it  farther  enact- 
ed, that  nothing  in  this  act  contained  shall  extend 
or  be  in  anj  wajs  prejudicial  to  the  rights,  liber- 
ties, or  priviliges  of  the  king*8  most  excellent  ma- 
jesty his  heirs  and  successors,  in  right  of  his 
ducD  J  or  county  palatine  of  Lancaster ;  but  that 
the  same  rights  and  privileges  shall  be  enjoyed 
and  used  in  all  respects,  and  to  all  intents  and 
purposes  whatsoever,  in  the  same  manner  and  form 
as  they  were  before  the  passing  of  this  act ;  any 
thing  herein  contained  to  the  contrary  notwith- 
standing. 

XIV.  Provided  always,  and  be  it  further  enact- 
ed, that  all  and  every  the  clerk  and  clerks  of  the 
peace,  and  all  town  clerks,  within  that  part  of  the 
united  kingdom  called  England,  do  and  shall,  on  or 
before  the  second  Monday  after  the  morrow  of  All 
Souls  yearly  in  every  year,  make  and  deliver  into 
the  court  of  exchequer  a  true  and  perfect  duplicate 
on  certificate  of  all  such  fines,  issues,  amercia- 
ments, forfeited  recognizances,  and  sum  or  sums  of 
money,  and  other  forfeitures  whatsoever  paid  in 
lieu  or  satisfaction  of  them  or  any  of  them,  as  shall 
be  contained  in  the  several  rolls  or  copies  which 
shall  be  so  sent  out  to  the  sheriff  for  the  purpose  of 
levying  as  aforesaid,  and  which  shall  have  been 
set,  lost,  imposed  or  forfeited  in  any  of  the  said 
sessions  of  the  peace  which  shall  be  held  before 
Michaelmas  in  each  year,  to  the  intent  that  the  she- 
riffs, on  their  apposals  in  the  said  court  of  exche- 
quer, may  be  charged  in  their  accounts  with  the 
monies  levied  and  received  by  him  or  them  re- 
spectively upon  such  writs  or  otherwise,  and  that 
all  parties  entitled  to  any  such  fiues,  recognizances, 
or  other  forfeitures,  or  any  portion  or  portions 
thereof,  may  be  at  liberty  to  claim  the  same  before 
the  foreign  apposer  of  the  said  court  of  exchequer, 
according  to  the  ancient  course  and  practice  or  the 
said  court. 

XV.  Provided  always,  and  be  it  further  enacted, 
that  nothing  in  this  act  contained  shall  in  any  sort 
extend  or  be  construed  to  extend  to  the  prejudicing 
the  rights  and  privileges  of  any  bodies  politic  or 
corporate,  or  their  successors,  or  of  any  lord  or 
lords  of  any  manor,  liberty  or  franchise  whatso- 
ever ;  any  thing  herein  to  the  contrary  thereof  in 
any  wise  notwithstanding. 

XVI.  Provided  always,  and  be  it  enacted,  that 
nothing  in  this  act  contained  shall  extend  to  or  be 
in  any  ways  prejudicial  to  the  rights,  customs,  pri- 
vileges, liberties,  charter  or  charters  of  the  city  of 
London  ;  but  that  the  said  city  may  enjoy  the  same 
accordingly,  as  they  formerly  have  enjoyed  the 
same,  in  all  respects  and  to  all  intents  and  purposes 
whatsoever,  in  the  same  and  in  as  full  and  ample  a 
manner  as  they  before  this  act  had  enjoyed  the 
same ;  any  thing  herein  contained  to  the  contrary 
thereof  in  any  wise  notwithstanding. 

Schedule  (A.) 

(ieorge  the  Fourth,  by  the  grace  of  God,  of  the 
united  kingdom  of  Great  Britain  and  Ireland, 
king,  defender  of  the  faith ; 

I'd  the  sheriff  or  bailiff  or  officer  (as  the  case  may 

be)  for  the  county  of [or,  city,  borough  or 

place,  as  the  case  may  be]  greeting. 

You  are  hereby  required  and  commanded,  as  you 
regard  yourself  and  all  yours,  that  you  omit  not  by 
reason  of  any  liberty  in  your  county,  city,  borough 
or  place,  as  the  case  may  be,  but  that  you  enter  the 
same,  and  of  all  the  goods  and  chattels,  lands  and 
tenements  of  all  >md  singular  the  persons  in  the 
several  extractd  of  this  writ  annexed,  you  cause  (o 


be  levied  all  and  lingqlar  the  debts  and  sums  of 
money  upon  them  in  the  same  extracts  severallj 
imposed  and  charged,  so  that  the  money  may  be 
reaidy  for  pajrment  at  the  next  general  or  quarter 
sessions  of  the  peace,  to  be  paid  over  in  such  man- 
ner as  any  two  or  more  of  the  lords  conunissioners 
of  his  majesty's  treasury  may  direct ;  and  if  any 
of  the  said  several  debts  cannot  be  levied  by  reason 
of  no  goods  or  chattels  being  to  be  found  belonging 
to  the  parties,  then  in  all  cases  that  you  take  the 
bodies  of  the  parties  refusing  to  pay  ihe  aforesaid 
debts,  and  lodge  them  in  the  gaol  (of  the  county, 
city,  &c.)  there  to  await  the  decision  of  the  jus- 
tices assembled  at  the  next  general  or  quarter  ses- 
sions, unless  the  parties  shidl  have  given  sufficient 
security  for  their  appearance  at  sucm  sessions,  for 
which  you  will  be  held  answerable,  and  have  yon 

there  then  this  writ.     Witness keeper  of  the 

rolls  of  the  county,|^at  — ^  in  the  county  of 

the  —  day  of  in  the year  of  oar  reign* 

Clerk  of  the  peace. 

SCUBDULB  (B.) 

^  Take  notice,  that  you  « 

to  wit.  y  boimd  in  the  sum  of  - 
your  sureties in  the  sums  of  • 


of are 

poondfl,  and 
pounds  each. 


to  appear  at  the  quarter  or  general  sessions  of  the 

peace  for  the  county  of to  be  holden  at 

on  the day  of  next,  and  unless  you  per- 

sonally make  your  appearance  accordingly,5the  re- 
cognizances entered  into  by  yourself  and  securitieA 
will  be  forthwith  levied  on  you  and  yoor  baiL 

Dated  this day  of one  thousand  eight 

hundred  and  twenty . 

Justices  of  the  peace. 

Schedule  (C.) 

To  the  sheriff,  [bailiff,  or  officer,  as  the  ease  may 
be]  of  the  county,  city,  borough  or  place,  as  the 
case  may  be,  of . 

Whereas  —  hath  appeared  before  the  joatioes 
assembled  at  the  general  or  quarter  sessions  [as  the 

case  may  be]  held  at  the on  the day  of 

has  forfeited  the  sum  of .  [here  describe 

the  nature  of  the  fine  or  forfeiture],  and  having 
made  it  appear  to  the  satisfaction  of  the  justices  so 
assembled,   that  he  should  be  relieved  fhmi  the 

payment  of  the  said  sum  of [or  if  the  penalty 

is  mitigated,  state  from  what  part  thereof],  yon  are 
therefore  hereby  lequired  to  discharge  the  said 

sum  of from  the  estreat  roll  deUvered  to  yoa 

afier  the  quarter  sessions  held  at for  which 

discharge  this  warrant  shall  be  your  authority,  and 
shall  exonerate  yon  from  the  said  charge  on  the 
final  passing  of  your  accounts  at  the  exchequer,  or 
before  any  other  officer  duly  anthorised  to  pass 
such  account. 

By  order  of  the  Court. 


4  Geo.  4.  cap.  37. 

An  Act  to  amend  an  Act  for  the  more  speedy  re- 
turn and  levying  of  Fines,  Penalties  and  For- 
feitures, and  Kecognizances  estreated. 

[27th  June  18«S.] 
Whereas  an  act  passed  in  the  third  year  of  the 
reign  of  his  present  majesty,  intituled  *  An  Act  for 
the  more  speedy  return  and  levying  of  fines,  penml- 
ties  and  forfeitures,  and  recognizances  Mtzeated  :* 
and  whereas  it  is  expedient  that  some  of  the  provi- 
sions of  the  said  act  should  be  amended :  may  it 
therefore  please  your  maiedty  that  it  may  be  en- 
acted ;  and  be  it  enacted  by  the  king  s  most  excel- 
lent majority,  by  and  with  the  advice  and  consent  of 
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the  lords  tpiritaal  aad  teiiponl,  uid  oommoiis,  in 
tlui  preMnt  parliament  aaaembled,  and  hj  the  an- 
thoritj  of  the  same,  that  it  shall  be  lawnil  for  the 
jufticea  aaaembled  at  any  general  or  quarter  ses- 
sions <^  the  peace,  and  the^r  are  hereby  anthorixed 
and  required,  at  the  following  or  any  subsequent 
general  or  quarter  sessions  held  after  the  return  of 
the  writ  and  roll  issued  firom  any  preceding  general 
or  Quarter  sessions,  at  the  opening  of  the  court,  to 
insert  or  cause  to  be  inserted  in  any  following  roll, 
all  such  6nes,  issues,  amerciaments,  forfeited  re- 
cognizances, sum  or  sums  of  money  to  be  paid  in 
lieu  or  satisfaction  of  them  or  any  of  them,  which 
hare  not  been  duly  lened,  or  recovered,  or  properly 
accounted  for  by  the  sheriff,  bailiff,  or  other  officer, 
or  have  not  been  discharged  on  appeal  before  the 
general  or  quarter  sessions,  or  by  sign  manual, 
warrant  or  authority  of  any  three  or  more  of  the 
commissioners  of  ms  nunesty's  treasury  of  the 
united  kingdom  of  Great  Britain  and  Ireland,  and 
so  to  continue  such  process  from  sessions  to  ses- 
sions, till  it  shall  be  duly  ascertained,  to  the  satis- 
faction of  the  said  commissioners  of  his  majesty's 
treasury,  that  the  party  in  default  has  not  any  goods 
or  chattels,  lands  or  tenements,  in  the  county,  divi- 
sion, ridine,  city,  town,  or  place,  on  which  a  levy 
can  be  mads,  nor  in  any  other  county,  division, 
riding,  city,  town  or  place  in  Great  Britain,  and 
that  he  is  not  to  be  found,  or  that  his  body  cannot 
be  lodged  in  any  of  his  majesty^s  gaols :  provided 
always,  that  the  said  sheriff,  bailiff,  or  other  officer 
to  whom  the  writ  of  distring^  and  capias,  or  fieri 
facias,  or  other  writ  deemed  necessary  by  the  jus- 
tices at  any  such  general  or  quarter  sessions  to 
meet  the  exigency  of  the  case,  shall  be  sent  by 
order  of  the  said  court,  shall  keep  and  detain  in 
his  possession  the  writ  or  writs  so  directed  to  him, 
and  the  roll  or  rolls  attached  to  such  writ  or  writs, 
delivering  to  the  said  jcourt  of  general  or  quarter 
sessions  a  copy  of  such  roll  or  rolls,  on  the  first  day 
of  the  sitting  of  the  said  court,  and  also  a  copy  of 
any  former  roll  or  rolls,  where  the  fines,  issues, 
amerciaments,  forfeited  recognizances,  (a)  sum  or 
sums  of  money  paid  or  to  be  paid  in  lieu  or  satis- 
faction of  them,  or  any  of  them,  shall  not  have  been 
delivered ;  and  such  original  writ  and  roll,  or  writs 
and  rolls,  shall  continue  in  force  and  effect,  and 
shall  be  sufficient  authority,  without  any  further 
writ  or  roll ;  and  such  sheriff,  bailiff,  or  other  offi- 
cer, is  hereby  authorized  and  required,  on  quitting 
his  office,  to'  deliver  over  to  his  successor  all  rolls 
and  writs  in  his  possession,  particularizing  any 
fines,  issues,  amerciaments,  forfeited  reco^zances, 
sum  or  sums  of  money,  paid  or  to  be  paid  in  lieu 
or  satisfaction  of  them,  or  any  of  them,  in  order 
that  the  sheriff,  bailiff,  or  other  officer  coming  into 
office,  may  use  every  means  in  his  power  for  reco- 
vering the  sums  so  unpaid,  and  not  charged  to  his 
predecessor  on  the  passing  of  his  accounts  at  the 
exchequer,  or  before  any  auditor  or  auditors,  or 
other  person  duly  authorized  to  pass  the  same,  the 
officer  or  officers  entrusted  with  the  execution  of 
the  process  in  any  county,  division,  riding,  city, 
town  or  place,  being  first  duly  and  diligently  exa- 
mined on  oath  by  the  court,  at  the  delivery  of  the 
roll,  on  the  first  day  of  each  general  or  quarter  ses- 
sions, and  in  case  such  examination  should  not  then 
take  place,  then  on  the  subsequent  day  ;  and  every 
such  examination  shall  be  duly  recorded  by  the 
clerk  of  the  peace  or  town  clenc,  or  other  proper 
officer,  in  order  that  such  sheriff,  bailiff,  or  other 
officer  may  be  chargeable  with  all  sums  not  satis- 

(a)  Sic, 


faotorily  aMomited  for  on  the  finsl  passing  of  his 
accounts. 

II.  And  whereas  it  is  in  and  by  the  said  recited 
act  directed,  that  in  all  eases  where  the  party  incur- 
ring any  fine,  issue,  amerciament,  forfeited  recogni- 
zance, sum  or  sums  of  money  to  be  paid  in  lieu  or 
satisf^on  of  them  or  any  of  them,  shall  reside  in 
another  county,  or  in  any  ci^,  borough  or  place 
having  peculiar  jurisdiction,  or  shall  have   fled 
into  any  other  coun^,  or  into  any  such  city,  bo- 
rough or  place,  after  such  fine,  issue,  amerciament, 
forfeited  recognizance,  sum  or  sums  of  money  to  be 
paid  in  lieu  or  satisfaction  of  them  or  any  of^them, 
shall  have  been  incurred,  or  shall  have  removed  his 
goods  and  chattels  out  of  the  jurisdiction  in  which 
such  fine,   issue,  amerciament,  forfeited  recog^ni- 
zance,  sum  or  sums  of  money  to  be  paid  in  lieu  or 
satisfiiiction  of  them  or  any  of  them  shall  have  been 
imposed,  it  shall  be  Uwfol  for  the  said  aheriff,  bai- 
liff, or  officer,  and  he  is  hereby  reouired,  to  apply 
to  any  justice  of  the  peace,  acting  for  such  county, 
city,  borough  or  place  into  which  the  party  may 
have  fled,  or  removed  his  goods  and  chattels ;  and 
such  justice  is  hereby  required,  upon  proof  on  oath 
of  the  handwriting  of  the  aheriff  or  under  sheriff, 
bailiff  or  officer  granting  such  warrant,  to  indorse 
his  name  thereon,  which  shall  be  a  sufficient  au- 
thority to  the  person  bringing  such  warrant,  and  to 
all  otner  persons  to  whom  the  same  may  be  direct- 
ed, to  execute  the  same  in  such  other  county,  city, 
borough  or  place;  and  in  case  sufficient  ustress 
shall  not  be  found,  whereon  to  levy  such  fine,  issue, 
amerciament,  estreated  recognizance,  sum  or  sums 
of  money  to  be  paid  in  lieu  or  satisfaction  of  them 
or  any  of  them,  and  all  costs  and  charges  attending 
the  recovery  thereof,  then  to  take  the  body  of  the 
paity,  and  lodge  him  in  the  gaol  of  the  county, 
citf ,  borough  or  place  in  which  the  forfeiture  had 
be«i  incurred,  there  to  await  the  decision  of  the 
court  at  the  ensuing  general  or  quarter  sessions  : 
and  whereas  such  provision  has  been  found  ineffec- 
tual for  the  purposes  thereby  intended,  and  it  is 
necessary  that  better  provisions  should  be  made  for 
that  purpose  :'  be  it  therefore  enacted,  that  so  much 
of  the  said  recited  act  shall  be  repealed,  and  is 
hereby  declared  to  be  null  and  void  to  all  intents 
and  purposes  whatever. 

III.  And  be  it  further  enacted,  that  in  all  cases 
where  the  party  incurring  or  subject  to  any  fine, 
issue,  amerciament,  forfeited  recognizance ,  (a)  sum 
or  sums  of  money  to  be  paid  in  lieu  or  sntisfaction 
of  them  or  any  of  them,  shall  reside,  or  shall  have 
fled  or  removed  from  or  out  of  the  jurisdictio::  of 
the  sheriff,  bailiff  or  other  officer,  in  which  any 
such  fine,  issue,  amerciament,  forfeited  recogniz 
ance,  sum  or  sums  of  money  to  be  paid  in  lieu  or 
satisfaction  of  them  or  any  of  them,  shall  have  been 
incurred,  iinposed  or  forfeited,  or  become  due,  it 
shall  be  lawful  for  such  sheriff,  bailiff  or  other  offi- 
cer, and  he  is  hereby  authorized  and  required  to 
issue  his  warrant,  together  with  a  copy  of  the  writ ; 
directed  to  the  sheriff,  bailiff  or  other  officer  actinp; 
for  the  country,  riding,  city,  borough  or  plac^  in 
which  such  person  sliall  then  reside  or  be,  or  in 
which  any  goods  or  chattels  or  other  property  shall 
be  found,  requiring  such  sheriff,  bailiff  or  other 
officer  to  execute  such  writ,  and  every  such  last 
mentioned  sheriff,  bailiff  or  other  officer,  is  hereby 
authorized  and  required  to  act  in  all  re8|>ects  under 
such  warrant,  in  the  same  manner  as  if  the  orieinal 
writ  had  been  delivered  to  him  by  order  of  the 
court  of  the  general  or  quarter  sessions  of  the  county , 

(«)  .Sir. 
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ridinf.ei^,  bctan^orplwefccwIiiehaDcbifaMiff 
UiUfforodHcoOMriMlltet}  MdlbBniddMriff, 
buliff  or  odm  sSeer  is  hmbj  Mqoind,  iriUan 
thiitf  diyi  kftar  ths  raeeipt  of  moh  wamal,  U  »- 
torn  to  tMiheriff,  buliff  or  otliaroffioar,  AsoiwblB 
he  ibil)  htTn  rsceiTed  tb«  nnwi,  what  he  ihtU  hers 
done  in  the  exeoation  of  moh  proosM,  lod  irhother 
[he  party  ihall  have  giTen  K>>™  md  sufficient  tc- 
curity  to  appeal  at  the  enniing  genenl  or  quarter 
■CHJoni  to  be  held  for  the  county,  riding,  city,  bo- 
Kugh  or  place  from  which  the  writ  iinied,  aod  in 
caie  a  levy  ahall  hare  been  made,  to  pay  over  all 
monies  received  in  porsuance  of  the  warrant  to  the 
sherifT,  bailifF  or  other  officer  &am  whom  he  shall 
bare  receiTed  the  aame. 

IV M  And  be  it  farther  enacted,  that  every  aheriff, 
bailiff  or  other  officer  acting  for  any  county,  divi- 
aion,  riding,  city,  borongh  or  place,  ahall  and  he  is 
hereby  required  to  make  up  or  cauae  to  be  made  up 
unnoally,  and  immediately  after  the  eipintioD  of 
the  year  for  which  he  ahall  act,  or  after  the  usual 
period  for  maldng  ap  hia  account,  in  case  he  iball 
act  under  any  grant,  appointment  or  other  authority 
for  a  longer  period  than  one  year,  an  account  in 
itiiig,  containing  the  names  and  reaidencea  of  all 
—mt  incurring  fines,  iasuea,  amerciaments,  fbr- 
1  recogniiancea,  (u)  sum  or  aums  of  money 
paid  or  to  be  paid  in  lieu  oraatiafaction  of  them 
any  of  them,  which  he  has  been  anthorii«d  or  i 
quired  to  levy  by  virtue  of  any  writ  or  writs  issued 
to  him,  or  to  any  predecessor  in  office  ;  and  in  case 
"--  - ' 1,  forfeited = 


^led  r 


DISTRINGAS. 

r&8Geo.4.  e.ri.  ■.  5. 
Ivtba  itat.  7  &  8Gm>.  4.  e.n,  a.  5.  it  i«  eoKt- 
.  That  in  all  caaee  where  the  plaintiff' or  plain- 
dffs  shall  proceed  by  original  or  other  writ,  and 
dnmmona  or  attachment  thereupon,  or  by  anbponn 
ud  attachment  thereupon,  in  anv  action  at  law 
iigainst  any  peiaon  oi  persons  not^evine  pririWe 
of  parliament,  no  writ  of  distringas  sbill  issue  for 
delanlt  of  appearance ;  bat  the  defendant  or  da- 
rendants  shall  be  served  peraonally  with  the  som- 
moDS  or  attachment ;  at  the  foot  of  which  shall  be 
written  a  notice,  informing  the  defendant  or  defand- 
— ~-  of  the  intent  and  meaning  of  aoch  sarvioe,  to 


the  I 


IS  of 


money  pat  I 


ecognlM 


n  of  them  or  any  of  the 
been  levied  or  paid,  the  causes  of  non-payment 
ahal]  be  fully  and  particularly  stated  ;  and  such  ac- 
count Bucb  aheriff,  bailiff  or  other  officer  is  hereb^r 
required  to  transmit,  within  thirty  days  &om  the 
'  in  of  the  year  for  which  such  account  ou^l 


0  the 


>f  his  IF 


jesty'a  treasurv,  or  at  or  within  auch  other  period 
as  such  sheriff,  bailiff  or  other  officer  ahall  be  re- 
quired by  the  Baid  commiasionera  of  hia  majesty's 
treasury,  or  any  three  or  more  of  them,  in  order 
thatBucb  account  may  be  dulv  examined,  checked 
and  inspected,  under  the  direction  of  the  aeldcom- 
misaionere  of  hia  majea^'s  treaaury,  or  any  three 
or  more  of  them  ;  and  when  so  examined  and  ap- 
proTfld,  such  acconnt  aball  be  trunsmilted  to  the 
proper  officer  io  the  court  of  eichequer,  or  to  the 
auditor  or  other  officer  duly  authoriied  to  pass  sucb 
account. 

v.  And  be  it  further  enacted,  that  every  clerl 
of  the  peace  end  town  clerk,  or  other  proper  officer, 
ia  hereby  required,  within  twenty  days  from  the 
opening  of  the  court  of  general  or  quarter  aeaaions. 


to  aend  to  the  c< 


I  of  hia 


BUiy  a  copy  or  an  ei 
verod  by  the  aheriff,  bailiff  or  othei 
lirsc  day  of  the  opening  of  auch  court  of  general  or 
quarter  aeaaions,  in  such  form  as  shall  be  rsquired 
by  the  said  commiasioneia  of  his  majesty's  trea- 
sury, also  the  cauaea  of  discbarge  in  case  any  per- 
son shall  have  been  relieved  on  appeal  to  the  aaid 
court  of  general  or  quarter  seaaioiu,  and  the  answer 
given  by  any  sheriff,  bailiff  or  other  officer  to  such 
court,  whereany  fine,  issue,  amerciament,  forfeited 
recognisance,  (u)  sum  or  sums  of  money  paid  or  tc< 
be  paid  in  lieu  or  satisfaction  of  them,  or  any  o1 
them,  baa  not  been  received  by  such  aheriff,  bailifl 
or  other  officer  duly  aathoriaed  to  receive  the  same. 


"CD.  [naming  the  defendant],  yon  are  served 
with  this  process  at  Che  suit  of  A.  B.  [naming  the 
plaintiff  or  plaintiffs],  to  the  intent  that  you  may- 
appear  by  your  attorney  in  hia  majesty*!  ooort  of 

,  at  Weatminater,  at  the  retnm  hereof,  being 

the day  of ,  in  order  to  your  defence  in 

this  action )  and  take  notice,  that  in  default  ofyoar 
appearance,  the  said  A.B.  willcance  an  ■ppemnoa 
to  be  entered  for  you,  and  proceed  thereon  as  if  yon 
had  yourself  appeared  by  year  attorney." 

But  in  case  it  shall  be  made  appear  to  the  ••• 
tisfaction  of  the  court,  or,  in  the  vacation,  of  any 
judge  of  the  court  from  which  snch  process  ahaU 
issue,  or  into  which  the  same  shall  be  retumahla, 
that  the  defendant  or  defendants  could  not  be  par- 
eonally  served  with  such  aummona  or  attachment, 
and  that  auch  process  had  been  duly  exeooted  at 
the  dwelling-bouae  or  place  of  abode  of  such  de- 
fendants, and  then  (u)  it  shall  end  mav  be  lawful 
for  the  plaintiffor  plaintiffs,  by  leave  of  the  court,  or 
order  of  such  Judge  ss  afbresaid,  to  aue  out  a  writ 
of  distringas,  to  compel  the  appearance  of  such 
defendant  Or  defendants ;  and  that,  at  the  time  of 
the  execution  of  such  writ  of  distringas,  there 
ahall  be  served  on  Che  defendant  or  defenduits,  by 
the  officer  executing  such  writ,  if  he,  she,  or  they 
can  be  met  with,  and  if  be,  she,  or  diey  cannat  lie 
met  with,  there  shall  be  left  at  hia,  her,  or  their 
dwelling-bouses,  or  other  place  where  inch  distrin- 
gas shall  be  executed,  a  written  notice,  in  the  fol- 
lowing form : — 

"In  the  ccrart  of [specifying  the  court  in 

which  the  suit  shall  be  depending],  between  A.  B. 
plaintiff,  and  C.D.  defendant  [naming  the  parties]. 
Take  notice,  that  I  have  thU  day  dL  -  ^  "  ' 
your  gooda  and  chattels  for  ths  si 
Linga,  in  consequence  of  your  not  having  appeared 
by  your  attorney  in  the  aaid  court,  at  the  reCom  of 

a  writ  of ,  returnable  there  on  the <  d^  of 

,  and  that,  in  default  of  your  appearing  to  the 

present  writ   of  distrinjias,  at  the  return  thereof, 

being  the day  of ,  the  said   A,  B.  will 

cause  an  appearance  to  be  anterad  for  yon,  and  pr»- 
ceed  thereon  as  if  yon  had  yourself  appeared  there - 
on  by  your  attorney. 

"To  C.  D.  the  above  named  defendant. 
"  E.  F.   [the  name  o 

And  if  such  defendant  c 
appear  at  the  return  of  such  original  or  Other  writ, 
or  of  auch  distringas  [as  the  case  may  be],  or 
I  within  eight  days  after  the  return  thereof,  in  such 
I  case  it  shall  and  may  be  lawful  to  and  for  the 
I  plaintiff  or  plaintiffs,  upon  affidavit  beinz  made 
and  filed  in  the  proper  c(  "  "'' 
of  such  summons  or  attw 
on  the  foot  thereof,  as  aforeaaid,  or  of  the  due  e: 
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